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IN MEMORIAM 


GEORGE AGLER EBERLY 


And now, at the hour of nine o’clock a.m., on this 21st 
day of September, A.D. 1959, the same being the date 
fixed by the Court for hearing the report of the Com- 
mittee appointed to draft resolutions in memory of 
George A. Eberly, the Court being in session and mem- 
bers of the bar in attendance, the Committee makes the 
following report: 


Honorasie Fay H. Pouwocx. 
MAY IT PLEASE THE COURT: 


The Committee appointed by the Court submits this 
statement as a memorial and tribute to the late George 
A. Eberly, who for some 17 years served as an eminent 
member of this Court. Its submission will be followed 
by personal expressions of other members of the Com- 
mittee. 

George A. Eberly was born at Fort Wayne, Indiana, 
on February 9, 1871. He died at Lincoln, Nebraska, on 
September 12, 1958, at the age of 87 years. 

When he was two years of age, his parents moved 
to a farm near Stanton, Nebraska, where they lived in 
a sod house. His father, a Civil War veteran, farmed, 
became a county official, and was one of three founders 
of the Stanton National Bank, which George and his 
son have served as president. 

He was one of two comprising the first graduating 
class of Stanton High School. He studied law in the 
office of W. W. Young, prominent Stanton attorney. 
He attended the University of Michigan, from which 
he received Bachelor of Laws and Master of Laws de- 
grees. He entered into the practice of law at Stanton, 
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and served a total of 8 years as the County Attorney of 
Stanton County. 

In July of 1925, he was appointed a judge of this 
Court, and served without opposition until his volun- 
tary retirement in January, 1943. 

He was a courageous, conscientious, industrious and 
able judge, one of highest integrity and character. He 
was especially zealous about the protection of individual 
rights and liberties. 

Before writing the opinion holding the Nebraska 
Moratorium Law unconstitutional, he studied the opin- 
ions in more than a thousand cases. First Trust Co. v. 
Smith, 134 Neb. 84, 277 N. W. 762. 

He dissented in the case departing from the rule in 
personal injury cases that insurance companies were 
real parties in interest whose interest could be dis- 
closed to the jury. Fielding v. Publix Cars, 130 Neb. 
576, 265 N. W. 726, 105 A. L. R. 1306. 

In the case of State ex rel. Sorensen v. Farmers State 
Bank, 121 Neb. 547, 237 N. W. 862, he vigorously dis- 
sented in these words: 

“Truly of such the prophet spake: ‘And judgment 
is turned away backward, and justice standeth 
afar off: for truth is fallen in the street, and equity 
cannot enter.’ Isa. 59:14.” 

George Eberly was a soldier. During the Spanish 
American War he served as a sergeant of a cavalry troop 
known as Grigsby’s Rough Riders. He served in the 
National Guard as Captain, Major and Colonel, and 
commanded the Fourth Nebraska Infantry on the Mexi- 
can Border in 1917. In World War I he served as a 
Colonel in the Officers Reserve Corps, and to enhance 
his chances for combat service, voluntarily accepted de- 
motion to Major. 

He was a charter member of Stanton Post No. 88 of 
the American Legion. He served in various capacities 
in the United Spanish War Veterans, including the office 
of National Commander. 

He received many honors. In 1948 the Lincoln Kiwanis 
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Club presented to him its annual award for distin- 
guished service, previous recipients including such nota- 
bles as General Pershing and Father Flanagan. The 
Stanton Masonic Lodge awarded him the Jordan Medal 
and its Fifty Year Badge. He was the first American 
soldier to be formally adopted by the Crow Tribe of 
American Indians. 

Judge Eberly is survived by his wife, the former 
Rose Psotta; his daughter, Lola, now Mrs. John Negley, 
of San Bernardino, California; and his son, George Don- 
ald Eberly, of Stanton. 

Some men gain honor from their official position. 
Judge Eberly was a man who reflected honor upon his 
office. He was a distinguished lawyer, jurist and citi- 
zen, held in highest esteem. In the spirit of our great - 
Fraternity, let us so remember him. 

September 21, 1959. 

: Respectfully submitted, 

E. B. Perry 

R. J. Shurtleff 

Lyle E. Jackson 

Earl J. Moyer 

Bernard S. Gradwohl 

Fay H. Pollock, Chairman 


HONORABLE Earu J. Mover. 
MAY IT PLEASE THE COURT: 


It is with a feeling of sadness and a deep sense of 
personal loss that I speak briefly, on this occasion, in 
memory of a former distinguished member of this Court, 
Honorable George A. Eberly. 

Mr. Eberly was a sound lawyer, an able Judge, a 
man of honor and integrity, and a warm personal friend. 

It was my privilege to know Judge Eberly long prior 
to his becoming a member of this Court. His family 
and my mother’s family were pioneer settlers in Stan- 
‘ton County, Nebraska. The friendships formed in those 
early years: were enduring and for a considerable period 
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my mother’s eldest brother was associated with Judge 
Eberly in the banking business at Stanton. Because of 
this personal acquaintance I shall presume briefly to 
recall some of the engaging qualities of the man that 
made it far more natural for those who knew him well to 
greet him with the familiar “George” rather than with 
the more austere “Mr. Eberly” or “Judge Eberly” for, 
able lawyer that he was and that we knew him to be, 
I need not remind you that he was also a scholarly 
gentleman and a sincere and sympathetic friend. 

Judge Eberly never lost interest in the community in 
which he was reared or in its people. After taking up 
his residence in Lincoln he returned to Stanton regu- 
larly and found great pleasure in greeting old friends 
and making new ones. He had the confidence and 
respect of those who knew him and I have never heard 
it said that he dealt unfairly with any man. 

Throughout his life he was a humble, practicing Chris- 
tian layman. If he could stay my speech on this 
occasion he would deter me from praising him for the 
performance of what he considered to be his simple 
Christian duty, and I shall respect what I so surely 
know would be his wish. However, may I offer this 
reflection. His persistent faith and his constant ad- 
monition respecting the proper place of humanity in 
the divine scheme of things fostered that simplicity of 
spirit which endeared him to all of us as a friend. 

And it was as a friend that each one of us knew and 
loved him best. His simplicity, his geniality, his un- 
flinching loyalty, conspired through many years to assure 
him a warm welcome in any company of men who 
had come to know him, and especially among mem- 
bers of our profession. 

The loss of a friend is only doubtfully reparable. 
The President, the Governor, the Judge may die. An- 
other President, another Governor, another Judge will 
assume his duties and adequately discharge them; be- 
cause, fortunately for the State, official position has a 
highly impersonal quality. But who replaces a friend? 
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His chair may be occupied, his segment of our time con- 
sumed by others, but his handclasp, his smile, his coun- 
sel, his encouragement, all these and the other mani- 
festations of his spirit, are not permitted substitution. 
Save as they linger in our memory, they die with the 
friend, never to be duplicated. And we would not have 
it otherwise. 

So, in this hour when we are remembering the life 
and service of George Eberly, the Judge and lawyer, 
may not some of us be pardoned if we allow our recollec- 
tion to dwell fondly and affectionately on the memory 
of George Eberly the scholarly gentleman, the faithful 
Christian, the sincere and devoted friend. For to us 
whose personal touch with him had its origin in the 
earlier years of his life, he bore those relations above 
all others. 


HoNORABLE R. J. SHURTLEFF. 
MAY IT PLEASE THE COURT: 


I will confine my remarks to early experiences with 
Mr. Eberly that I well remember. 

I first met him during the second week of June, 1912. 
The week before I had graduated from the University 
and had been admitted to practice before this court and 
went immediately to Norfolk where I was employed 
by Charles H. Kelsey. One day the next week Mr. 
Kelsey handed me a proposed decree in an action to 
quiet title in Stanton County; said that Judge Graves 
was holding a session of court that afternoon, that I was 
to take the noon train and present the matter to the 
judge, informing him that it was an action to quiet 
title, service upon all defendants by publication, all 
defendants in default, that the proceedings were regular, 
and hand the decree to him for his signature. 

When I reached the courtroom the judge and several 
lawyers were visiting around the table. I introduced 
myself, and I remember that Mr. Eberly, D. C. Chase, 
W. P. Cowan and John Ehrhardt, Stanton lawyers, were 
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present at that time. When the judge took the bench 
he called my matter up first, I got up and repeated 
what Mr. Kelsey had told me to say and the judge 
asked me if I had examined the file, I told him I had 
not. He then told me he could not give me a decree 
upon that showing, that he would pass the matter 
temporarily and for me to be seated. I sat down in 
dazed confusion. 

In a few moments Mr. Eberly came over and told me 
that he thought he knew what was wrong and told me to 
get the file. I did and he and I went over the file 
together. Later the judge called up my case and asked 
me if I had examined the file. Taking no chances I 
said that Mr. Eberly and I had examined the file and 
had found everything regular. He then asked me to 
hand up my decree which he read and signed. 

Mr. Eberly’s kindness did not stop there. Knowing 
that I had some time before the train left for Norfolk he 
took me to his office and showed me his library. It 
was in a large separate room across the hall from his 
office. He was proud of his library, and it was prob- 
ably the largest library in northeast Nebraska with the 
possible exception of that of ex-senator William V. 
Allen of Madison. He told me I was welcome to use 
it at any time. 

Later when I opened my own office in Norfolk I 
did use it. I would go down on the noon train and work 
in the library. At those times he would usually visit 
with me about my problems and gave me valuable sug- 
gestions and sound advice. He was a friend of young 
lawyers. 

The scene changes to the month of December, 1918. 
Coming back from Camp Funston, Kansas, I made con- 
nections with the Norfolk train at Fremont and followed 
the porter into the pullman. In a few moments Mr. 
Eberly came into the car wearing Major’s leaves upon 
his uniform. We had both a reunion and a visit. The 
last I had heard of him he was a Colonel commanding 
a regiment at Camp Dodge in Iowa. He told me that 
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he had tried at various times over a long period of time 
through military channels to obtain an overseas assign- 
ment with an outfit serving in the field; that finally the 
war department offered him an opportunity to serve 
overseas if he would consent to a reduction in rank 
to Major, and this he immediately agreed to do. He 
had received orders for overseas service, and, as I 
recall, was at a point of embarkation awaiting the sail- 
ing of a transport when the Armistice was declared. 
A short time later he received orders cancelling his as- 
signment, and as I remember it, mustering him out of 
the service. I have an indistinct recollection, and prob- 
ably members of the family present in this courtroom 
will know whether my recollection is correct, that 
when the train pulled into Stanton I heard the sounds 
of a band upon the platform outside. 

It was my custom thereafter, even when I met him 
informally after he was a member of this court, to call 
him “Colonel”, and I never gained the impression that 
he was displeased by my so doing. 

George A. Eberly was a hard working, conscientious 
and highly ethical lawyer and judge, a soldier among 
soldiers, and a man among men. 


HONORABLE E. B. PERRY. 
MAY IT PLEASE THE COURT: 


My early acquaintance with George A. Eberly was 
aS opposing counsel in a contested lawsuit, tried in 
Stanton, Nebraska, and presided over by the then Dis- 
trict Judge, W. V. Allen. From thence, for almost five 
decades, I knew him as an advocate and a Supreme 
Court Associate Justice, a man respected, honored and 
admired; and a friend whose qualities and virtues, dis- 
covered, developed, time-tried and tested, are enshrined 
in the sacred recesses of the hearts of those who knew 
him as he lived. 

In addition to his legal career, George A. Eberly had 
a separate military career; whether serving as a private 
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soldier, a rough rider, in the National Guard, as a captain, 
a major or a colonel, Judge Eberly performed with 
such patience, skill and perfection as to meet the ap- 
proval and affection of every private, or officer in the 
service, with whom he came in contact. 

There are varying types of men—there is he who 
gains honor from his profession, or from his official 
position; there is still another who reflects honor upon 
his profession, or upon his official place, be it ever so 
high. Judge Eberly belonged to the latter class. He 
rose, step by step, to the head of his profession; he re- 
ceived successive official promotions, honors the high- 
est his fellow citizens had to confer—but we revere 
him not for the professional success he achieved, nor 
for the political honors he received. 

He was an ornament to his profession; an honor to 
every office that he held; he was justly loved and hon- 
ored by his wife, his children and grandchildren who 
survive him and join us today in our tribute to him. 


HONORABLE BERNARD S. GRADWOHL. 
MAY IT PLEASE THE COURT: 


Only on rare occasions do we come to know a man 
who has even one quality so outstanding that it endears 
him to us all. Judge Eberly was not blessed with only 
one such quality; to him they were legion. 

Many a heart will always be warmed with happy 
memories of his humaneness. Many a mind will con- 
stantly be enriched by reading and rereading the treas- 
ures in his judicial opinions. Many a spirit will ever 
be inspired by the vital spark which was an integral 
part of all of his undertakings, in every walk of life. 

To state that Judge Eberly had an outstanding quality 
of humaneness is such an understatement. There was an 
enthusiasm, a happiness, in all of his work and play. 
That twinkle in his eyes could never be hidden. 

In the preparation of his judicial opinions he was 
conscientious, painstaking and intent upon the achieving 
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of justice. His keen and discerning mind had a fortunate 
union with an indefatigable constitution and a hunger 
for truth. 

Perhaps most remarkable of all was his extreme 
sense of balance. He was many-sided, in the fullest 
and most rounded sense of living. Take, as an example, 
his pronounced trait of humaneness. He carried this 
into every field of activity. Consistently with it, he 
could maintain the strictest judicial dignity while on the 
bench. He was gentle and believed firmly in the reso- 
lution of differences by the due processes of law. Con- 
sistently with this innate aversion to the use of force, 
he could devote much of his mind and physical strength 
to the maintenance of a sound military program for his 
country. Jovial to a delightful degree, he was a man 
of solid convictions and staunch in his defense of them. 
And while tolerant of the conduct of others, he estab- 
lished the highest possible standards for himself. 

Such a life as this cannot be adequately eulogized by 
words. Judge Eberly’s life was its own eulogy. 


HONORABLE LYLE E. JACKSON. 
MAY IT PLEASE THE COURT: 


There is very little, if anything, that I can add to 
what has already been or will hereafter in this program 
be said, about Judge Eberly. 

Any task undertaken by him was well done. His two 
main interests, outside of his family, were his career 
as a lawyer and judge, and service in the Military 
Forces. He believed in these two activities and gave his 
best efforts and ability to them. His efforts along that 
line were well known and fully appreciated. 

He was an excellent lawyer. He was thorough in 
his investigation of the facts and the law and to my 
knowledge never espoused an unjust cause. He had 
great pride in his work. 

He was tolerant and respected the efforts of those 
working with and opposed to him. 
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He gave freely of his time and means in worthy 
public activities. 

It is my honest conviction that his efforts and his 
ability resulted beneficially to the public. 

These traits, together with others which might be 
discussed, made him outstanding in both his profes- 
sional and private life. 


ASSOCIATE JUSTICE ADOLPH E. WENKE. 


We meet here today to honor a former member of 
this court. Judge George A. Eberly served on this tri- 
bunal as an associate judge for a period of approxi- 
mately 18 years, coming on the court in July of 1925 
and serving continuously until January of 1943 when 
he chose not to be a candidate for reelection. He retired 
to private life on January 6, 1943. 

My personal acquaintance with Judge Eberly began 
in February of 1924 when I moved to Stanton, Nebraska, 
to begin the practice of law. In the brief period that 
he remained in Stanton before moving to Lincoln, which 
he did when he became a member of this court, my 
experience with him in matters in which we were 
both involved as counsel gave me an opportunity to ob- 
serve the high standards of ethics by which he con- 
ducted his practice of the law. He never sought to ob- 
tain any unfair advantage for his client and, I might add, 
never sought to take advantage of my lack of experience. 
He was most kind and helpful to me, as I know he was 
to other attorneys, for that was his nature. 

Judge Eberly loved people and particularly those in 
Stanton, whom he knew so well, for that is where he 
grew up as a boy and lived until he became a member 
of this court. Whenever I came to Lincoln, while he was 
a member of this tribunal, I would, whenever oppor- 
tunity presented itself, stop in his office and visit. On 
the occasion of those visits he would always inquire 
at length about the people back home, particularly the 
younger folks, for he was very much interested in the 
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youth of our land. I am sure that one of the greatest 
burdens that Judge Eberly had to bear during his serv- 
ice on this court was the fact that the work of an ap- 
pellate judge, to a great extent, causes him to live a 
life apart from his friends for he must work in private 
and behind closed doors. 

As a member of this court Judge Eberly gave un- 
stintingly of his time and talents to its work. No labor 
was too great nor effort too long that would enable him 
to know the facts of the case at hand and the law ap- 
plicable thereto and thus enable him to write an opinion 
that would give justice under law to the litigants in- 
volved. It is said that in one case involving a constitu- 
tional question he read more than one thousand opin- 
ions before coming to a conclusion. However, whenever 
he came to a conclusion, Judge Eberly would vigor- 
ously fight for its adoption in the conference room. 

Judge Eberly firmly believed in a government, such 
as ours, based on justice under law. This was evi- 
denced by his life long interest in and devotion to the 
military. The extent to which he believed in this gov- 
ernment was dramatically demonstrated in this very 
court room shortly before our country entered World 
War II. At the time Judge Eberly and one of his asso- 
ciates, Judge Fred W. Messmore, had sons in the armed 
services. A counselor at the bar, in order to make a 
point, erroneously advised the court that this country 
had just declared war on Germany. Judge Eberly, 
believing this to be true, turned to his associate, Judge 
Messmore, and shook his hand, thus indicating his ap- 
proval of what he thought had been done. 

Judge Eberly, when a member of this court and while 
speaking of a former member thereof, on an occasion 
such as this said, “An ancient Greek philosopher once 
said: ‘Four things belong to a Judge: to hear courte- 
ously, to answer wisely, to consider soberly and to 
decide impartially.’” Judge Eberly was endowed with 
all of these. 

It is necessary to understand the history upon which 
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the principles of our jurisprudence are grounded in order 
to properly and fully understand and apply them to 
any situation at hand. Judge Eberly had this under- 
standing as evidenced by the opinions of which he was 
the author. In addition, his long years of experience 
as a practicing attorney of this state was one of the 
corner stones for the excellence of his judicial work. I 
could go on to enumerate other of his qualities as the 
basis for the excellence of the work he performed as a 
member of this tribunal, such as his intellect, his hon- 
esty, his keen sense of justice, his integrity and many 
others but it is unnecessary to do so for the reported 
record of his opinions, in the Nebraska reports, will 
stand forever as a silent tribute to a work well done. 


CHIEF JUSTICE ROBERT G. SIMMONS. 


We are grateful to those who have participated in 
this memorial service. We acknowledge the honor of 
the presence of Mrs. Eberly and members of the Eberly 
family. 

A true friendship existed for many years between the 
late Judge Rose and Judge Eberly. We are pleased 
that Mrs. Rose is in attendance this morning. By her 
presence she adds the silent but sincere testimonial of 
Judge Rose. 

The report of our committee and the several addresses 
will be extended on our permanent records and pub- 
lished in our permanent reports. Copies will also be 
furnished the family of Judge Eberly. 

Gentlemen having business with the court will be 
heard after a short recess. 
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CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 
JANUARY TERM, 1959 


IN RE APPEAL FROM THE ASSESSED VALUATION OF REAL 
EsTATE APPROVED BY THE BOARD OF EQUALIZATION FOR 
County oF LocAN, NEBRASKA. 

Joun N. COLLIER ET AL., APPELLANTS, v. COUNTY OF LOGAN, 


NEBRASKA, ET AL., APPELLEES. 
97 N, W. 2d 879 


Filed July 17, 1959. No. 34588. 


1. Taxation: Appeal and Error. An appeal to the district court 
from action of the county board of equalization is heard as in 
equity, and upon appeal therefrom to this court it is tried de 
novo. 

2. Taxation. To secure a reduction in the assessed valuation of 
tangible property it must be demonstrated by evidence that 
the assessment is grossly excessive, or that its value has not 
been fairly and proportionately equalized, and is the result of 
arbitrary or unlawful action. 

Ordinarily the valuation by the assessor is presumed 
to be correct, however if the assessor does not make a personal 
inspection of the property, but accepts valuations thereof fixed 
by a professional appraiser, the presumption does not obtain, 
and in such case the burden is upon the protesting party to prove 
that the assessment is excessive. 

The presumption obtains that a board of equalization 

has faithfully performed its official duties, and in making an 

assessment it acted upon sufficient competent evidence to justify 
its action. 

However, the presumption that a board of equalization 

in making an assessment acted upon sufficient competent evi- 

dence to justify its action disappears when there is competent 
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evidence on appeal to the contrary, and from that point on the 
reasonableness of the valuation fixed by the board becomes one 
of fact based upon evidence, unaided by presumption, with the 
burden of showing such values to be unreasonable resting upon 
the party complaining. 

Counties: Officers. Unless prohibited by statute, a county board 
may adopt such means to assist county officers to properly 
discharge the duties of their offices as in its judgment it shall 
deem necessary. 

Taxation. Under the provisions of section 77-112, R. S. Supp., 
1955, the elements required to be considered where applicable 
in fixing the assessed value of tangible property are the earn- 
ing capacity of the property, its relative location, its desira- 
bility and functional use, its reproduction cost less depre- 
ciation, and by compariscn with other properties of known or 
recognized value. 

The burden of proof is upon a taxpayer to establish 
his contention that the value of his property has been arbi- 
trarily or unlawfully fixed by the county board of equalization 
in an amount greater than its-actual value, or that its value 
has not been fairly and proportionately equalized with all other 
property resulting in a discriminatory, unjust, and unfair 
assessment, 

Taxation: Appeal and Error. Where the evidence shows that 
the assessed value of tangible property has been determined 
by a formula in substantial compliance with section 77-112, 
R. S. Supp., 1955, which has been uniformly and impartially 
applied, such assessed value will not ordinarily be disturbed 
on appeal on evidence indicating a mere difference of opinion 
as to such valuation. 

To secure a reduction in the assessed value of 
tangible property it must be demonstrated by evidence that 
the assessment is grossly excessive or that its value has not been 
fairly and proportionately equalized, and is a result of arbi- 
trary or unlawful action. The evidence must be such as to 
indicate the exercise of arbitrary action or the failure of plain 
legal duty, and not a mere error in judgment. 

Taxation. Individual discrepancies and inequalities in the valu- 
ation of real property for tax purposes must be corrected and 
equalized by the county board of equalization. The duties of the 
State Board of Equalization and Assessment are unrelated 
thereto and have no direct relationship to the duties of the 
county board of equalization. However, the final orders of each 
must be given effect. 

A real estate classification and reappraisal committee 
appointed under the provisions of section 77-1301, R. S. Supp., 
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1955, does not put a binding value upon any property. It merely 
makes recommendations to the county assessor and furnishes 
evidence for the use of the county board of equalization. Its 
duties in no manner disturb the requirements as to uniformity of 
taxation. The same rule applies to professional appraisers duly 
employed by the reappraisal committee with approval of the 
county board. 

Taxation: Constitutional Law. Approximation both as to value 
and uniformity is all that can be accomplished, because abso- 
lute mathematical equality in the valuation of properties for 
tax purposes is unattainable. Therefore, substantial compliance 
with the requirements of equalization and uniformity in taxa- 
tion laid down by the federal and state constitutions is all 
that is required, and such provisions are satisfied when de- 
signed and manifest departures from the rule are avoided. 
Taxation. The sale price of property may be taken into con- 
sideration in determining the actual value thereof for tax pur- 
poses, together with all other elements pertaining to such issue. 
However, sale price standing alone is not conclusive of the 
actual value of pvroperty for tax purposes and other matters 
relevant to the actual value thereof must be considered in 
connection with the sale price to determine actual value. The 
true test in all cases is to arrive at actual value, meaning 
value in the market in the ordinary course of trade. 
Generally, the valuation of property for tax purposes 
by the proper assessing officers should not be overthrown by the 
testimony of one or more interested witnesses that the values 
fixed by such officers were excessive or discriminatory when 
compared with values placed thereon by such witnesses. Other- 
wise, no assessment could ever be sustained. 

Courts: Taxation. Courts should not usurp the functions of 
tribunals created by law for ascertaining the actual value of 
property for tax purposes or constitute themselves a taxing 
board or board of equalization. 


AppEAL from the district court for Logan County: 


Eupripce G. REED, Jupce. Affirmed. 


Crosby, Pansing & Guenzel and Crosby & Nielsen, for 


appellants. 


Robert E. Roeder and Edward E. Carr, for appellees. 
Heard before Suwmmons, C. J., CARTER, MESSMORE, 


YEAGER, CHAPPELL, WENKE, and Bostaucu, JJ. 
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CHAPPELL, J. 

Plaintiffs, John N. Collier and his wife, Helen L. Col- 
lier, filed a protest with the board of equalization of 
Logan County, contending that their ranch lands were 
valued too high for tax purposes in 1957, and that such 
valuation was discriminatory as lacking in equality 
and uniformity with other real property in the county. 
After a public hearing thereof, along with 17 other com- 
parable protests filed by other ranchers, the board of 
equalization rendered an order rejecting said protests. 
Therefrom plaintiffs and the other protestants appealed 
to the district court for Logan County, as provided by 
sections 77-1510 and 77-1511, R. R. S. 1943. Thereafter, 
plaintiffs filed their petition on appeal and defendants, 
County of Logan, its board of county commissioners, 
board of equalization, and county assessor, filed an 
answer traversing the allegations of plaintiffs’ petition, 
and plaintiffs were given leave to enter a general denial 
as reply thereto. 

After trial on the merits by the court, whereat volu- 
minous evidence was adduced, the trial court rendered 
judgment, which found generally in favor of defendants 
and against plaintiffs. It found that plaintiffs’ lands 
were not assessed too high; that their assessments were 
comparable to the assessments of other property within 
the county; and that plaintiffs were not discriminated 
against by the county assessor or board of equalization. 
The judgment then dismissed plaintiffs’ petition and ap- 
peal, and taxed costs to plaintiffs. Thereafter plaintiffs’ 
motion for new trial was overruled and they appealed 
to this court, assigning in substance as far as important 
here that the judgment of the trial court was not sus- 
tained by the evidence but was contrary thereto and con- 
trary to law. We do not sustain the assignments. In 
that connection, plaintiffs also assigned that the trial 
court erred.in the admission of evidence, but that con- 
tention is: disposed of by the holding in Pierce v. Fon- 
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tenelle, 156 Neb. 235, 55 N. W. 2d 658, and same requires 
no further attention. 

No new question of law is presented for decision. 
There are certain pertinent statutes and authorities 
which are applicable and controlling. In that respect, 
section 77-201, R. S. Supp., 1955, effective September 18, 
1955, provided that all tangible and real property in 
this state, not expressly exempt therefrom, should be 
valued at its basic value and assessed at 50 percent of 
such basic value, which should be taken and considered 
as the taxable value upon which the levy should be 
made. Also, section 77-112, R. S. Supp., 1955, effective 
upon like date, provided that basic value should mean 
the value of property for taxation that is ascertained 
by using the following formula where applicable: “(1) 
Earning capacity of the property; (2) relative location; 
(8) desirability and functional use; (4) reproduction 
cost less depreciation; and (5) comparison with other 
property of known or recognized value.” We point out 
that such sections were amended in 1957 and now ap- 
pear as sections 77-201 and 77-112, R. R. S. 1943, but 
they did not become effective until September 20, 1957. 

As recently as Matzke v. Board of Equalization, 167 
Neb. 875, 95 N. W. 2d 61, we held that: “An appeal to 
the district court from action of the county board of 
equalization is heard as in equity, and upon appeal 
therefrom to this court it is tried de novo. 

“To secure a reduction in the assessed valuation of 
tangible property it must be demonstrated by evidence 
that the assessment is grossly excessive, or that its 
value has not been fairly and proportionately equalized, 
and is the result of arbitrary or unlawful action.” 

Also, as held in Ahern v. Board of Equalization, 160 
Neb. 709, 71 N. W. 2d 307: “Ordinarily the valuation 
by the assessor is presumed to be correct, however if 
the assessor does not make a personal inspection of the 
property, but accepts valuations thereof fixed by a pro- 
fessional appraiser, the presumption does not obtain, 
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and.in such case the burden is upon the protesting party 
to prove that the assessment is excessive. 

“The presumption obtains that a board of equalization 
has faithfully performed its official duties, and in mak- 
ing an assessment it acted upon sufficient competent 
evidence to justify its action. 

“The presumption that a board of equalization in mak- 
ing an assessment acted upon sufficient competent evi- 
dence to justify its action disappears when there is com- 
petent evidence on appeal to the contrary, and from 
that point on the reasonableness of the valuation fixed 
by the board becomes one of fact based upon evidence, 
unaided by presumption, with the burden of showing 
such value to be unreasonable resting upon the party 
complaining.” See, also, Adams v. Board of Equaliza- 
tion, 168 Neb. 286, 95 N. W. 2d 627. 

Further, as held in Gamboni v. County of Otoe, 159 
Neb. 417, 67 N. W. 2d 489: “Unless prohibited by stat- 
ute, a county board may adopt such means to assist 
county officers to properly discharge the duties of their 
offices as in its judgment it shall deem necessary.” 

In Newman v. County of Dawson, 167 Neb. 666, 94 
N. W. 2d 47, we held: “Under the provisions of section 
77-112, R. S. Supp., 1955, the elements required to be 
considered in fixing the assessed value of tangible prop- 
erty are the earning capacity of the property, its rela- 
tive location, its desirability and functional use, its re- 
production cost less depreciation, and by comparison 
with other properties of known or recognized value. 

“The burden of proof is upon a taxpayer to establish 
his contention that the value of his property has been 
arbitrarily or unlawfully fixed by the county board of 
equalization in an amount greater than its actual value, 
or that its value has not been fairly and proportionately 
equalized with all other property resulting in a dis- 
criminatory, unjust, and unfair assessment. 

‘Where the evidence shows that the assessed value of 
tangible property has been determined by a formula in 
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substantial compliance with section 77-112, R. S. Supp., 
1955, which has been uniformly and impartially applied, 
such assessed value will not ordinarily be disturbed on 
appeal on evidence indicating a mere difference of opin- 
ion as to such valuation. 

“To secure a reduction in the assessed value of tangible 
property it must be demonstrated by evidence that the 
assessment is grossly excessive or that its value has 
not been fairly and proportionately equalized, and is a 
result of arbitrary or unlawful action. The evidence 
must be such as to indicate the exercise of arbitrary ac- 
tion or the failure of plain legal duty, and not a mere 
error in judgment.” 

In LeDioyt v. County of Keith, 161 Neb. 615, 74 N. 
W. 2d 455, we held that: ‘Individual discrepancies and 
inequalities in the valuation of real property for tax pur- 
poses must be corrected and equalized by the county 
board of equalization. The duties of the State Board 
of Equalization and Assessment are unrelated thereto 
and have no direct relationship to the duties of the 
county board of equalization. However, the final or- 
ders of each must be given effect. 

“A real estate classification and reappraisal committee 
appointed under the provisions of section 77-1301, R. R. 
S. 1948, does not put a binding value upon any property. 
It merely makes recommendations to the county asses- 
sor and furnishes evidence for the use of the county 
board of equalization. Its duties in no manner disturb 
the requirements as to uniformity of taxation. (The 
same rule applies to professional appraisers duly em- 
ployed’ by the reappraisal committee with approval of 
the county board.) 

“Approximation both as to value and uniformity is 
all that can be accomplished, because absolute mathe- 
matical equality in the valuation of properties for tax 
purposes is unattainable. Therefore, substantial com- 
pliance with the requirements of equalization and uni- 
formity in taxation laid down by the federal and state 
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constitutions is all that is required, and such provisions 
are satisfied when designed and manifest departures 
from the rule are avoided. 

“The sale price of property may be taken into consid- 
eration in determining the actual value thereof for tax 
purposes, together with all other elements pertaining to 
such issue. However, sale price standing alone is not 
conclusive of the actual value of property for tax pur- 
poses and other matters relevant to the actual value 
thereof must be considered in connection with the sale 
price to determine actual value. The true test in all 
cases is to arrive at actual value, meaning value in the 
market in the ordinary course of trade. 

“The burden of proof is upon the taxpayer to estab- 
lish his contention that the value of his property has 
been arbitrarily or unlawfully fixed by the county 
board of equalization at an amount greater than its 
actual value, or that its value has not been fairly and 
properly equalized when considered in connection with 
the assessment of all other property, so that this dispar- 
ity and lack of uniformity result in a discriminatory, 
unjust, and unfair assessment. 

“Generally, the valuation of property for tax purposes 
by the proper assessing officers should not be over- 
thrown by the testimony of one or more interested wit- 
nesses that the values fixed by such officers were ex- 
cessive or discriminatory when compared with values 
placed thereon by such witnesses. Otherwise, no as- 
sessment could ever be sustained. 

“Courts should not usurp the functions of tribunals 
created by law for ascertaining the actual value of prop- 
erty for tax purposes or constitute themselves a tax- 
ing board or board of equalization.” See, also, Lucas 
v. Board of Equalization, 165 Neb. 315, 85 N. W. 2d 638. 

In the light of such rules, we have examined the rec- 
ord. Because some 17 other comparable cases are still 
pending in the district court for Logan County, we have 
cited numerous applicable authorities and we will sum- 
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marize the evidence at length. In doing so, we will 
designate John N. Collier as plaintiff, and when speak- 
ing of both plaintiffs we will designate them as such. 
Also, the defendants will generally be designated as 
such when speaking of them collectively, but the board 
of county commissioners will generally be called the 
county board; the board of equalization will be desig- 
nated as such; and the county reappraisal committee 
will be called the committee. 

The record discloses the following relevant and mate- 
rial evidence: R. K. Haskell, who has been county 
clerk and ex officio county assessor, register of deeds, 
and clerk of the district court for Logan County, and has 
served as secretary of the county board of equalization 
since 1946, during a period of 12 years, was called as a 
witness by plaintiffs. As such, he kept and maintained 
the records required of him. Until 1955, he did all the 
appraisal work for the county. In the spring of 1955, 
the county board deemed it advisable to have a reap- 
praisal of the entire county, so the board, as authorized 
by section 77-1301, R. S. Supp., 1955, duly appointed 
a reappraisal committee of three men who were residents 
of Logan County. It is well here to point out that one 
member of such committee was an implement dealer in 
Stapleton who was interested in the reappraisal of 
town property and land in the south part of the county 
which was adjacent to Lincoln County; another member 
was a rancher; and the other member was a rancher 
and farmer. That committee then contacted a repre- 
sentative of Wilkens and Associates, who were profes- 
sional appraisers, hereinafter called Wilkens. Follow- 
ing a conference with such representatives by the county 
board and committee, a contract was entered into with 
Wilkens and approved by the county board on April 4, 
1955, by which Wilkens agreed, for a stated considera- 
tion, to appraise all improvements and real property in 
the county. A copy of that contract appears in the rec- 
ord attached to a deposition of a representative of Wil- 
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kens. The provisions and specifications of that contract 
require no repetition here. 

In June 1955, an appraiser employed by Wilkens, who 
had a part-time assistant appraiser and clerical help, 
began the reappraisal work, in cooperation with and ap- 
proval of the committee. It should be pointed out here 
that an office in the courthouse was provided for that 
purpose by the county board. In that connection, the 
county assessor testified that the reappraisal work be- 
gan by using the regular county map; a county topo- 
graphical map; a geodetic survey map of the county; 
photographs of the kind used by the agricultural stabili- 
zation and conservation offices; and a code valuation 
manual containing a list of tentative land values for the 
different types of land found in Logan County, which 
figures were arrived at and agreed upon by Wilkens 
and the committee, based upon their judgment of values 
and general sales of such types of land. The appraiser 
identified the land, the type and amount thereof, its 
owner, and code classifications showing actual value 
in 40-acre tracts on card forms prepared and used by 
Wilkens for that purpose. A sample of such cards and 
also those used in connection with the appraisal of 
plaintiffs’ lands appear in the record. When the reap- 
praisal had been completed, such cards were turned 
over to the assessor who filed them and set up his 
real estate book by taking basic value at 70 percent of 
actual value then taking 50 percent thereof as the as- 
sessed value upon which the levy was made in 1956. 
In 1957 the assessor’s books were extended again in the 
same manner, except that basic value was called actual 
value and 35 percent thereof, or one-half of 70 percent 
of actual value, was figured as the assessed value on 
which the levy was made. 

In that connection, Wilkens and the committee fixed 
the appraisals of the actual value of lands at “80 percent 
of what it would sell for” so that such appraisals would 
carry over and be of use for more than one year. Al- 
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though no jurisdictional element is shown to be lacking, 
plaintiffs argued that such an appraisal was unlawful and 
void. In other words, plaintiffs complain that actual 
value was originally fixed at 80 percent of market value, 
and that basic value for 1956 was fixed at 70 percent 
of that value, which was carried over into 1957 as actual 
value, but plaintiffs’ assessed value on which the levy 
was made was only 35 percent, or one-half of such 70 
percent. We conclude that such procedure was irregular 
but not void, and that same was entirely favorable and 
beneficial to plaintiffs who are in no position to complain 
of such procedure. Section 77-1853, R. R. S. 1943, spe- 
cifically provides in part that: “Irregularities in mak- 
ing or equalizing assessments, or in making the returns 
thereof, shall not * * * in any manner invalidate the 
tax levied on any property or charged against any per- 
son.” We quoted and applied such section in Gamboni 
v. County of Otoe, supra. Also, as said in State ex rel. 
Bee Building Co. v. Savage, 65 Neb. 714, 91 N. W. 716: 
“The object of the law of uniformity is accomplished if 
all property within the taxing jurisdiction is assessed at 
a uniform standard of value, as compared with its actual 
market value, even though there be great disparity be- 
tween values as assessed for taxes and the value as fixed 
in the open markets by barter, exchange, or by buying 
and selling, and other commercial transactions in which 
values and prices enter as important factors.” Plain- 
tiffs’ contention has no merit. 

The county assessor, as a witness for plaintiffs, also 
testified that when the county board of equalization 
met in May 1957, his real estate books had been extended 
by him, and that thereafter he made up his tax books and 
imposed the tax based on the county levy times the 
assessed value, which were then submitted to the county 
treasurer for collection of taxes when due. He also 
testified that he had known plaintiffs’ land and its topo- 
graphy for more than 40 years; that he had been on it a 
good many times; and that he knew the nature of its 
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soils and the kinds of crops grown thereon. He testified 
that before he had extended the reappraisals on his 
books, he personally and in his official capacity as as- 
sessor, went all over the lands in the county; that he 
checked the values as he saw and knew them with the 
values placed on them by Wilkens and the committee; 
that he made some changes in the reappraisal cards; and 
that he used the Wilkens’ appraisal as an aid in fix- 
ing the values on the lands, but that he made an inde- 
pendent examination and adopted the Wilkens’ apprai- 
sals only when he thought that they should not be 
changed. He testified that he went over and appraised 
the lands in the county, including plaintiffs, and that 
by and large he accepted the values of the lands as made 
by Wilkens, but that he did so only after he had gone 
over the lands and approved such values. In the light 
of such evidence and that hereinafter set forth, it can- 
not be said, as contended by plaintiffs, that the assessor 
did not make a personal inspection of plaintiffs’ prop- 
erty but relied upon and accepted values thereof fixed 
by a professional appraiser and the committee. 

The lands owned by plaintiffs are described in their 
petition on appeal. The voluminous description there- 
of need not be repeated here. It is sufficient to say, 
as testified by plaintiff, that they are divided into two 
separate tracts which are operated as a unit, supple- 
menting each other, but are generally designated as the 
east and west ranches. The west ranch contains 2,320 
acres as deeded, but U. S. Highway No. 83 which crosses 
it takes out about 20 acres, leaving roughly 2,300 acres 
of range or pasture land, used for summer grazing of 
plaintiffs’ cattle. That land is fairly level in small 
areas to large hills, but is generally rolling with quite a 
portion of level land in patches which have been culti- 
‘vated and let “grow back” to grass. There is a substan- 
tial grove of trees but no improvements on the west 
ranch. Its soil is sandy with a trace of humus in places, 
and it grows the usual types of grasses found through- 
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out such area. However, it has no so-called hay land. 
Plaintiffs purchased the west ranch in May 1948, for 
$12.50 an acre, and plaintiff gave as an opinion that lands 
generally around there were selling for more than they 
were worth and that their west ranch was worth about 
$12.50 to $14 an acre in 1957. In recent years plaintiffs 
usually had about 300 head of cattle on the ranch, and 
last year they got about 115 stacks of hay from their 
east ranch where their cattle were wintered. That east 
ranch contains 2,560 acres. In was purchased by plain- 
tiffs in 1950 for a trifle over $19 an acre and was ad- 
mittedly worth more than $19 an acre in 1957. It has 
some semi-wet hay land on it and less grazing land 
than the west ranch, so the two of them make a balanced 
unit with the west ranch worth less per acre because 
the land is not as good and it has no hay land upon it. 
In that connection, the actual value of plaintiffs’ west 
ranch was fixed at an average of $17.54 an acre and 
the actual value of plaintiffs’ east ranch was fixed at an 
average of $18.70 an acre for 1957. For that period the 
average assessed value of plaintiffs’ west ranch was fixed 
at $6.36 an acre, upon which there was levied a tax ave- 
raging 23 cents an acre. On the other hand, the average 
assessed value of plaintiffs’ east ranch was fixed at $6.53 
an acre, upon which there was levied a tax averaging 
slightly more than 25 cents an acre. Primarily, plain- 
tiffs’ contention is that such values of their west ranch 
were too high as compared to their better east ranch 
and some other ranches in the area, and that both ranches 
were valued too high as compared with values placed 
on wet hay meadow and farm lands in the south half 
of the county, whereby plaintiffs were discriminated 
against. Plaintiffs’ theory was that comparatively one 
acre of such lands should have been valued upon a ratio 
or equivalent of -five acres of grazing land instead of 
two acres thereof, as was allegedly done by defendants. 
That contention cannot prevail because such wet hay 
meadow lands are generally part of farm lands and not 
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substantially similar to grazing lands. Also, wet hay 
meadow lands are not sold as such on the market except 
as a part of farm or ranch lands with which they were 
classified. Further, the reappraisal was made not only 
for the purpose of raising values but for the purpose of 
equalizing such lands with grazing lands, and there is 
ample evidence that the ratio as made by defendants 
was not discriminatory as claimed by plaintiffs. 
Plaintiffs and other ranchers had an expert loan ap- 
praiser inspect their lands in Logan County and examine 
the assessments thereof. He began that work in October 
1957, and spent 34 days doing so. He testified as a wit- 
ness for plaintiffs that their west ranch was some below 
average in quality because it had about 400 acres of 
“go back” land which is now admittedly growing better, 
and had no hay land on it. His opinion was that the 
value of the west ranch was about $12 an acre, but that 
other ranch land in the area had a value of about $15 
an acre. He testified that plaintiffs’ east ranch was bet- 
ter because it had about 500 acres of subirrigated hay 
land and some “go back” on it, but that the rest of the 
land was common sandhill pasture except about 47 acres 
of sand blowout. His opinion was that without consider- 
ing improvements, as was done by defendants, plaintiffs’ 
east ranch was worth about $18 an acre because it was 
slightly better than other ranches in that area. He testi- 
fied that valley hay land was worth about $75 an acre 
more or less, but that plaintiffs’ hay land was not as 
good as valley hay land; that valley farm land in the 
south part of the county was worth about $65 to $70 an 
acre, but that for stated reasons it varied considerably 
in quality and value; that between 1955 and 1957 the 
value of farm lands was lowered about 30 percent by 
the committee, but ranch lands were raised in value 
about 40 to 50 percent for tax purposes; and that the 
average value of ranch land in the north half of the 
county was about $15 an acre while the average value 
of the wet hay land in the south half of the county was 
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an average of about $65 an acre, a ratio of about five to 
one, with farm lands having. a ratio of about four to one. 
However, such opinion was not based on any actual 
sales. He admitted that the west ranch would pasture 
about one head of cattle per 20 acres, while the east 
ranch was a little better and would pasture about one 
‘head per 16 acres. He admitted that plaintiffs’ lands 
were worth some more now than they were in 1948 and 
1950, but that they were probably not worth much more; 
that loans by the Federal Land Bank had increased about 
10 percent since 1945; that because of rains during the 
last 2 years, plaintiffs’ lands were looking good now and 
hay cutting thereon was about half as good as that on 
valley land; that some of the valley lands were swampy 
and water logged; that he knew of no sales of land in 
the north half of the county near plaintiffs; and that his 
conclusion with reference to comparative ratios afore- 
said was not necessarily based on any actual sales but 
was based simply upon his own opinion. 

A retired rancher and owner of 8,520 acres, part of 
which was in Logan County, testified as a witness for 
plaintiffs. His lands consisted of grazing land, wet 
meadow land, and farm land, most of which is in the 
north half of the county and adjoins plaintiffs’ west 
ranch on the south. Between 1955 and 1957 his farm 
land and wet hay land, which has quite a lot of swamp 
on it, was reduced in assessed value for tax purposes, 
but his grazing land was nearly doubled in value. His 
opinion was that average ranch land was worth about 
$15 an acre and average wet valley hay land was worth 
about $85 to $100 an acre, with average dry farm land 
worth about $65 an acre in 1957, which was about the 
same ratio as that given by plaintiffs’ appraiser. He 
testified that he was familiar with plaintiffs’ land; that 
the west ranch was a little below average in the area, 
but that the east ranch was fully as good or better than 
the average; and that in 1957 the west ranch was worth 
about $12.50 an acre and the east ranch was worth $20 
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an acre, without considering improvements thereon. He 
bought 920 acres adjoining his land on the east 3 years 
ago and paid $16 or $17 an acre for it. He also detailed 
the purchase of hay meadow, farm, and grass land in 
1947 at a referee’s sale for $28.22 an acre. Although he 
related other sales, he based his opinion mainly on what 
land he had purchased. He also has a suit like plaintiffs 
still pending in the district court for Logan County. He 
admitted that hay produced in the south valley is pretty 
rank, not the best quality or as good as hay raised in 
meadow lands in the hills during the wetter seasons; 
and that land values have risen on all types of land in 
the county. 

Another ranch owner of 7,680 acres in the county was 
called as a witness by plaintiffs. He also has a similar 
suit pending in the district court for Logan County. He 
testified that his grazing land compared with the ave- 
rage grazing land in the county, including plaintiffs, 
and that he was familiar with wet hay and farm land 
in the south part of the county, which in his opinion 
was worth from $80 to $100 an acre, and has a ratio 
in value of about four to one greater than grazing land 
in the north part of the county. Admittedly, he knew 
of no valley hay land sales as such, and that subirriga- 
tion would make a lot of difference in values. He was 
familiar with plaintiffs’ west ranch, but never saw some 
of the east ranch. His opinion was that plaintiffs’ west 
ranch was worth about $12 an acre. 

A member of the county reappraisal committee was 
called as a witness for plaintiffs. He was the implement 
dealer heretofore mentioned and one of the committee 
who employed Wilkens to reappraise the county. He 
met with Wilkens four or five times when they talked 
dollar values that should be placed on the various classes 
and types of land. They drove out and looked at a hay 
meadow and agreed on a top value of $55 an acre for 
it. They also discussed the value of grazing land at 
one of the meetings, and he said that they set a top 
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value of $15 an acre on that type of land. However, an- 
other member of the committee denied that a top value 
of $15 an acre on grazing land was ever agreed upon. 
Rather, he said that it was $20 an acre, and that the 
implement dealer seldom attended meetings of the com- 
mittee. Plaintiffs’ witness aforesaid gave as his opinion 
that the land in the south part of the county had been 
valued fairly between various lands over the county. 

The county assessor, as a witness for defendants, testi- 
fied that during the last 12 years while serving as as- 
sessor he had traveled and walked over the entire county, 
including ranches and other lands in the county, almost 
every year to investigate and check the quality, quantity, 
and value of such lands for tax purposes, and that he 
had as assessor and register of deeds become acquainted 
with every land sale in the county for the last 12 years. 
During that period he had personally listed all such 
land transactions in the county and filed such land sales 
in the county. In doing so, he became so familiar with 
landowners and their land that if told their names he 
would immediately know the land they owned and lived 
on. As shown by sales before and during 1955, the con- 
dition of land values and assessments in the county 
showed great inequity between valuations of farm and 
wet hay land on the south side that were high in com- 
parison with grazing land on the north side, which was 
assessed at a low figure. There are variations in the 
class and quality of hay meadows, but ranch land is 
pretty equal one with another. There have been no 
sales of wet hay land separately, but it is owned and 
used in connection with ranch and farm land and classi- 
fied generally in connection therewith. His opinion was 
that wet hay meadow land was worth about $60 an 
acre, but that it was difficult to value, depending upon 
its topography and other elements, such as size of the 
ranch or farm connected with it, how badly it was 
needed, or how many cattle might or were run upon it, 
or how much hay land the owner already had, but that 
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all factors made $60 an acre a fair and reasonable value. 

The assessor was familiar with plaintiffs’ land. He 
had been over it about 50 times and was familiar with 
it since 1914. In 1955 he and the county board, after 
talking it over, considered it best to have a reappraisal 
in order to do away with inequities, so a reappraisal 
committee was duly appointed and approved and Wil- 
kens was duly employed to make the appraisal, and 
they did so in parcels of 40-acre tracts on each owner’s 
lands. When the card records thereof were all com- 
pleted and the reappraisals were finished, such cards 
came to the assessor who prepared an extract from that 
information and his records, showing the 1955 and 1957 
comparative actual values per acre, the assessed values 
per acre, the total tax, and the tax per acre. The ap- 
praisal cards relating to plaintiffs’ land and the extract 
aforesaid appear as exhibits in the record. After the 
records were delivered to the assessor, he checked them 
against the lands which he had inspected and person- 
ally knew about, whereupon he made some changes and 
corrected some clerical errors. Thereafter he prepared 
his real estate book. In his opinion, the values were 
equally established as between lands in the county, and 
he accepted such valuations, using Wilkens’ report as 
an aid, after making his own valuations. He was of 
the opinion that the valuations here involved were fair 
and equal between various lands in the county, taking 
into account the types and kinds of land, location thereof, 
situation as to roads and schools, topography, compari- 
son with other land sales, a record of which appears in 
the evidence, and his own judgment based on his in- 
spection of the lands and his knowledge of values. 

The assessor’s opinion was that plaintiffs’ lands, con- 
sidered as a unit, as they were used, had a reasonable 
market value of $25 to $30 an acre; that separately, 
plaintiffs’ west ranch had a reasonable market value of 
$20 to $25 an acre; and that separately, plaintiffs’ east 
ranch had a reasonable market value of $30 to $35 an 
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acre. In 1956, the assessor, the county attorney, and the 
county board as a board of equalization, went over plain- 
tiffs’ west ranch, 40 by 40. They also drove over the 
pasture on plaintiffs’ east ranch, which was admittedly 
better than the west ranch, and took a good look at the 
east ranch, although they did not go over it 40 by 40. 
In 1955 the county committee assisted Wilkens in going 
over the whole county and setting values for equaliza- 
tion purposes. The assessor met with them occasionally 
until the reappraisal was completed. The assessor’s 
opinion was that wet hay land, since there was no mar- 
ket for it separately, was not more valuable than farm 
land. His opinion was that all other land in the county 
had increased in market value during recent years, but 
that farm and wet hay land had stayed about the same 
while ranch land had sold quite regularly and gone up 
in price steadily. In that connection, he testified that in 
making the reappraisal Wilkens and the committee at- 
tempted to value all the lands at 80 percent of what 
it would sell for. The assessor did not change the values 
used in 1955, but he testified that the county board had 
direction from the State Board of Equalization and As- 
sessment to raise and equalize the value of lands in 
Logan County. 

A rancher for many years, who was a member of the 
reappraisal committee and owned 7,280 acres and a lease 
on one school section in Logan County, was called as a 
witness by defendants. He testified that hay lands had 
to be and generally were attached to some other land 
to be of value, and that they usually were so used and 
operated. He knew the lands in the county, having been 
over most of it, and as a member of the committee he 
and one other member thereof met with Wilkens about 
twice a week for 2 or 3 months whereat they discussed 
values and comparative values in attempting to equalize 
taxes in the county. They put such values in code 
form and on the reappraisal cards by agreement between 
Wilkens and the committee. They were with Wilkens 


20 NEBRASKA REPORTS [Vou. 169 
Collier v. County of Logan 


when values were placed on the lands and agreed thereto 
at such meetings in a room set aside for them in the 
courthouse. In doing so, they attempted to fix values as 
near as possible to sale value, bearing in mind fluctua- 
tions in price in order to make the appraisal last for 
more than one year. He testified that by agreement a 
value of $20 was fixed as top value for grazing land and 
$45 was fixed for meadow land; and that as Wilkens fin- 
ished the appraisal cards, the committee checked them 
as they went along, section by section. Sometimes they 
went out and checked on the property and came to agree- 
ment. He and another member of such committee 
looked through all the appraisal cards and when that 
was all done gave them to the assessor. It was his opin- 
ion that grazing land section by section was valued at 
a comparable price and that the values of all lands had 
been adjusted fairly and equally without any discrimina- 
tion between them. He so testified despite the fact that 
the tax values on his own grazing lands had been raised 
about 85 percent, and that it was properly so done by 
the reappraisal. He had been familiar with plaintiffs’ 
ranches for 25 years. In his opinion, the value of plain- 
tiffs’ west ranch was $25 an acre; the value of plaintiffs’ 
east ranch was $35 an acre; and that both ranches used 
as a unit were worth $30 an acre. He testified that de- 
scribed land comparable with plaintiffs sold 3 to 4 
years ago for $25 an acre; that another sold within the 
last year for $30 an acre; and that another within the 
last 3 years sold for $28 an acre. 

A farmer and rancher, who was another member of 
the reappraisal committee, was called as a witness by 
defendants. He had lived in that part of the country 
since 1907 and owned two sections of land in Logan 
County and some in McPherson County. He had owned 
some land in Logan County since 1917. He was generally 
familiar with all land in that county, and had been over 
plaintiffs’ west ranch a great many times. He generally 
verified the testimony of the other member of the com- 
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mittee who testified for defendants. His opinion was 
that plaintiffs’ west ranch was worth $25 an acre; that 
wet valley land in the county was worth $50 to $60 an 
acre; and that farm land was worth $30 to $65 an acre. 
He was not as familiar with plaintiffs’ east ranch and 
had not been over it recently, so the court did not permit 
him to orally express his opinion on its value in 1957. 
He testified also that his own land had been doubled in 
valuation by the reappraisal, but that it was a fair valu- 
ation as compared to other lands in the county. 

The chairman of the county board, who had been a 
member thereof since 1952, was called as a witness by 
defendants. He owns a cattle ranch in Logan County 
where he operates 8 or 9 thousand acres of land. He had 
lived on that land 39 years. His ranch has 5 to 6 hundred 
acres of meadow grass and alfalfa. There is some 
farm land on his ranch, but it is all planted to alfalfa 
and grass since 1950. He testified that the State Board 
of Equalization and Assessment had told the county 
officials that all real estate in Logan County would have 
to be equalized. Finding that a reappraisal by the as- 
sessor and county board was an impossible task, they 
consulted with other county boards and two or three dif- 
ferent reappraisal companies. Upon the advice of the 
county attorney, the county board appointed a reap- 
praisal committee in the spring of 1955 who, after in- 
vestigation and consultation, recommended Wilkens, 
with whom a contract was made on April 4, 1955, to 
make an appraisal of county lands, and the county board 
approved the contract. An office was set up in the court- 
house for Wilkens and the reappraisal committee. A 
code of valuation was then prepared and the county 
board went over it. He also knew about the reappraisal 
cards being made out by the appraisers. When those 
cards were completed they were informally brought to 
the board where in the presence of the county assessor 
some comparisons of land values were made. The re- 
appraisal was completed in September or October 1955, 
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and the cards were given to the county assessor. The 
witness saw the assessor and his assistant use them to 
assist in fixing the 1956 schedules. Some changes were 
made in them. The witness was familiar with lands of 
the county, particularly on the west side. His opinion 
was that on March 1, 1957, the average value of grazing 
land was $25 to $30 an acre; that the average value of 
wet hay meadow land was $40 to $50 an acre; that farm 
land in the south and west was worth an average of 
about $40 an acre; and that the value of small areas of 
best farm land would fairly average $60 to $70 an acre. 
He knew of land sales in Logan County and the crops 
raised on the various types of land. He was familiar 
with plaintiffs’ ranch, and operates land similar thereto 
in kind and value. He was on it and went over it pretty 
thoroughly in May or June 1956, to look at it as a mem- 
ber of the board of equalization, because a protest had 
been filed. The county assessor and county attorney 
went with the board. At that time they took out what 
had been fenced as blowouts, for which admittedly 
plaintiffs received $6 an acre, and the cost of fencing 
under the agricultural conservation program. The opin- 
ion of the commissioner was that on March 1, 1957, 
plaintiffs’ west ranch had a fair and reasonable value 
of $28 an acre, and that plaintiffs’ east ranch had a fair 
and reasonable value of $35 an acre. He testified that 
plaintiffs’ west ranch land compared about the same as 
other grazing land in the north half of the county. His 
opinion, after looking at the land in the north part of 
the county, was that there was no discrimination; that 
there might be small inequities but nothing large; and 
that there was no discrimination as to one class of land 
against another in the whole county. In fixing the 
value of plaintiffs’ land, he took into account its accessi- 
bility, its stock-carrying capacity, the number of cattle 
he had seen pastured, and what the land would sell for. 

The assistant to the county assessor of adjoining Lin- 
coln County since 1955 was called as a witness by de- 
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fendants. He had charge of real estate assessments in 
Lincoln County. Prior thereto he had been employed 
as a land appraiser and was supervisor of appraisers in 
various counties for Wilkens. He had gone over the 
past land sales in Logan County and had made pencilled 
notations on exhibits Nos. 26 through 32 appearing in 
this record, which notations represent the actual ap- 
praised value per acre and the percentage in comparison 
to the sale value of the properties shown on such records. 
By such comparison the appraised values per acre by 
percentages were in all cases less than the sale values. 
With regard to plaintiffs’ lands, the actual value listed 
on the appraisal card was only 61.36 percent of a $30 
unit valuation thereof, as given by defendants’ witnesses. 

In rebuttal, plaintiffs offered some evidence with re- 
gard to rental values of and rents paid for school land 
and other lands in the county, which rentals had gener- 
ally increased during the last few years. We do not 
deem it necessary to recite that evidence here because 
it could not upon any theory change the result. 

In the light of the authorities heretofore cited, and 
the evidence heretofore set forth, we conclude upon trial 
de novo that plaintiffs have failed to meet the burden of 
proof required of them. Therefore, the judgment of 
the trial court should be and hereby is affirmed. All 
costs are taxed to plaintiffs. 

AFFIRMED. 


ANEITA F, RUEHLE, APPELLANT, v. EpwarD W. RUEHLE, 
APPELLEE. 
97 N. W. 2d 868 
Filed July 17, 1959. No. 34592. 


1. Appeal and Error. Where a mandate of the Supreme Court 
makes the opinion of the court a part thereof by reference, the 
opinion should be examined in conjunction with the mandate to 
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determine the nature and terms of the judgment to be entered 
or the action to be taken thereon. 

2. Divorce. Section 42-312, R. R. S. 1943, specifically provides that 
the court in a divorce action retains jurisdiction of the subject 
matter and the parties for the enforcement or modification of 
a judgment for maintenance of children, and prescribes the 
method by which a decree for child support may be modified. 

Where a divorce decree provides for the payment of 
stipulated sums monthly for the support of a minor child or 
children, contingent only upon a subsequent order of the court, 
such payments become vested in the payee as they accrue. The 
courts are without authority to reduce the amounts of such 
accrued payments. 

In a decree granting a wife a divorce and the custody 
of minor children, monthly installments of alimony and support 
become vested as they accrue, and unpaid, past-due portions 
thereof are final judgments beyond the power of the court to 
reduce by modification of the original decree. 

5. Divoree: Attorney and Client. Attorneys’ fees in divorce pro- 
ceedings will ordinarily be denied where there appears no 
reasonable justification for the position taken by the party 
claiming them. 


APPEAL from the district court for Lancaster County: 
LyLe E. Jackson, JupGe. Affirmed in part, and in part 
reversed and remanded with directions. 


Charles Ledwith, for appellant. 
Towle, Young & McManus, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


Merssmore, J. 


This is an appeal by Aneita F. Ruehle from a judg- 
ment rendered by the district court for Lancaster County 
on a mandate issued out of this court. 

Numerous pleadings were filed in the trial court 
which, for the purpose of a determination of this ap- 
peal, need not be considered. 

In determining this appeal, we first set forth the 
following: The plaintiff, Aneita F. Ruehle, moved the 
trial court to enter judgment on the mandate of the 
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Supreme Court of Nebraska. The case in which the 
mandate was issued out of the Supreme Court of Ne- 
braska is Ruehle v. Ruehle, reported in 161 Neb. 691, 
74 N. W. 2d 689. 

The defendant, Edward W. Ruehle, filed objections 
to the motion for judgment on the mandate on the 
ground that it would be necessary for the trial court to 
take evidence in compliance with the opinion of the 
Supreme Court, relative to what amount of money the 
defendant had paid out for the support of the minor 
child of the parties, Jo Ann Ruehle. The defendant 
further alleged that in addition to payments made to the 
clerk of the district court for Lancaster County he had 
paid the aggregate sum of $2,275, between 1940 and 
1948, to the plaintiff for support of their daughter, or 
directly to the daughter, Jo Ann. The defendant prayed 
the court to dismiss the motion of the plaintiff for judg- 
ment on the mandate, and petitioned the court for a 
hearing to ascertain the amount of child support, if any, 
due the plaintiff. 

The plaintiff filed an answer and reply to the objec- 
tions of the defendant in which she alleged that if the 
defendant made any payments directly to the minor 
child of the parties between 1940 and 1948, such pay- 
ments were made voluntarily, and were not made in 
satisfaction of any accord arrived at by the parties; 
that the obligation of the defendant to make payments 
for the support of the minor child of the parties was 
never suspended during the temporary absence of the 
minor child of the parties from the home of the plain- 
tiff; and that there was due the plaintiff from the de- 
fendant, on account of the judgment in the plaintiff's 
favor for the support of the minor child of the parties, 
the sum of $3,397.05 with interest at 6 percent per annum 
on the principal sum of $2,389.28 from June 13, 1956. 
The prayer was for dismissal of the objections of the 
defendant, and that the plaintiff recover judgment 
against the defendant for the sum of $3,397.05, plus in- 
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terest at 6 percent per annum on the principal sum of 
$2,389.28 from June 13, 1956, costs, and attorneys’ fees. 

For some reason not apparent in the record, each of 
the trial judges of the third judicial district disqualified 
himself. As a consequence, a judge of another judicial 
district was called in to hear the case. Trial was had 
and evidence taken. Judgment was rendered by the 
trial court as follows: ‘This court has reviewed the 
record and evidence and finds that, from February, 1942, 
to October, 1948, the defendant actually paid into court 
the sum of $30.00 per month, when, under the order of 
the Supreme Court, he should have paid $50.00 per 
month. 

“In Addition to the aforesaid thirty dollar monthly 
payments the court finds that the defendant has actually 
paid to the plaintiff or to the daughter of the parties 
hereto for her support and maintenance, the sum of 
$2,313.71, and that said amount is in excess of the amount 
actually owing by defendant for child support herein. 

“The court further finds that there is nothing due 
from defendant to plaintiff at this time.” 

The plaintiff filed a motion for new trial, which mo- 
tion was overruled, and plaintiff perfected appeal to this 
court. 

The plaintiff assigns as error that the trial court erred 
in allowing credit to the defendant to apply on a child 
support judgment requiring monthly cash payments to 
the clerk of the district court for Lancaster County, 
where the defendant had made payments of cash and 
had given gifts of other property to the minor child of 
the parties, none of which was requested or acquiesced 
in by, or even reached, the plaintiff, who was the owner 
of the judgment. 

In the case of Asbra v. Dean, 160 Neb. 6, 68 N. W. 2d 
696, this court said: “We have held where a mandate 
incorporates the opinion of the court by reference, they 
shall be construed together in determining the meaning 
of the mandate.” See, also, State ex rel. Johnson v. 
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Hash, 145 Neb. 405, 16 N. W. 2d 734; Master Laboratories, 
Ine, v. Chesnut, 157 Neb. 317, 59 N. W. 2d 571; Elliott v. 
Gooch Feed Mill Co., 147 Neb. 612, 24 N. W. 2d 561; 
Glissmann v. Bauermeister, 146 Neb. 197, 19 N. W. 2d 43. 

We make reference to the opinion in the case of Ruehle 
v. Ruehle, supra, as follows: “This is an action brought 
in the district court for Lancaster County by Edward W. 
Ruehle, the defendant in a divorce action brought by 
Aneita F. Ruehle, plaintiff therein, for the purpose of 
obtaining a judgment for child support rendered against 
him in the divorce action adjudged satisfied and released 
of record. The plaintiff in the divorce action, by cross- 
petition in the instant case, prayed for an accounting 
* * * for amounts payable as child support.” 

It appears that Aneita F. Ruehle obtained a decree of 
divorce from Edward W. Ruehle on May 18, 1939, and 
was awarded custody of their daughter Jo Ann, a minor 
child, until further order of the court and, in addition, 
the sum of $40 a month for child support to be paid to 
the clerk of the district court for Lancaster County on 
the first day of each month, to be delivered to Aneita F. 
Ruehle upon her receipt therefor. On November 29, 
1939; Edward W. Ruehle filed a supplemental petition 
for modification of the original decree of divorce with 
reference to child support. To this petition Aneita F. 
Ruehle filed an answer and cross-petition requesting an 
increase in child support to $75 a month. A decree was 
entered by the trial court on February 15, 1940, finding 
that Edward W. Ruehle should pay child support in the 
amount of $50 a month commencing March 1, 1940, pay- 
able to the clerk of the district court until further order 
of the court. 

' The parties agreed that certain language in the opinion 
in Ruehle v. Ruehle, supra, contained on pages 693 and 
696 thereof, constitutes the background for the present 
action. We quote therefrom: “By stipulation of the 
parties filed November. 30, 1940, it appears that there 
were delinquent child support payments in the amount 
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of $229.84 for which Aneita F. Ruehle agreed to accept 
$104.92 in full payment. In addition, the defendant was 
to pay costs in the amount of $38.79 and attorney’s fees 
in the amount of $63, and the amount of $15 on the first 
day of December 1940 and on the 15th day of December 
1940, and on the same dates each month thereafter. In 
consideration of such payments, Aneita F. Ruehle was 
not to issue execution, garnishment, or other process 
against the defendant Edward W. Ruehle as long as the 
payments continued. On March 1, 1941, if all the pay- 
ments had been promptly paid, Aneita F. Ruehle was 
to release her judgment for child support for the amounts 
accrued, and in the event payments were continued then 
at the expiration of each 3 months thereafter. The 
stipulation provided further that in the event Edward 
W. Ruehle failed to make any payments as therein pro- 
vided, the plaintiff Aneita F. Ruehle, at her election, 
might terminate the agreement forthwith and take such 
steps as she desired to collect child support in the amount 
of $50 a month for such period of time as she had last 
receipted for in full. The stipulation provided further: 
‘It is not the intention of the parties to modify the decree 
of this court as it now stands, but that said decree shall 
remain in full force and effect, subject, however to this 
agreement between the parties.’ The stipulation was 
dated November 28, 1940.” (Emphasis supplied.) 
Further quoting from the opinion: “Edward W. 
Ruehle testified that he made payments to the clerk of 
the district court which approximated $15 each 2 weeks 
from December 1, 1940, to June 1949; that the daughter 
Jo Ann lived with her mother; that in the fall of 1948 
Jo Ann changed her residence by entering Wesleyan 
University and moving onto the campus in Johnson 
Hall, girls’ dormitory at University Place, on November 
17, 1948, and from that time on did not live with her 
mother; that on October 12, 1948, prior to the time Jo 
Ann entered Wesleyan University, he had a conversa- 
tion with Jo Ann and her mother relative to Jo Ann 
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moving from the mother’s home to the school; that school 
had started at that time; that in the conversation had 
with Aneita F. Ruehle he asked her if Jo Ann had talked 
to her about going to Wesleyan to live in Johnson Hall, 
to which she replied that Jo Ann had; that he then 
asked her if it was agreeable for Jo Ann to move out, 
and received a reply that if it was Jo Ann’s wish it 
was agreeable; and that he then asked her if Jo Ann 
had, discussed the release of child support payments 
since he could not afford to pay child support in addition 
to paying all the expenses while Jo Ann attended the 
university and she replied that Jo Ann had. He further 
testified that he paid all of Jo Ann’s expenses, tuition, 
board, room, sorority dues, and other items of expense, 
and the agreement was that he was to continue to pay 
child support payments into the district court until 
such time as it was determined whether or not Jo Ann 
would continue in school and be successful in her en- 
deavors; that he paid the expenses of Jo Ann at the 
university and also $30 a month to the clerk of the dis- 
trict court until June 1949, with the understanding that 
Aneita F. Ruehle was to return the money paid into the 
clerk’s office during such period of time that Jo Ann at- 
tended the university; and that Aneita F. Ruehle re- 
turned the payments in cash by giving the same to Jo 
Ann with instructions to return the money to her 
father. He further testified that in 1949 he stopped this 
method of making the payments upon the suggestion of 
Aneita F. Ruehle that it was a nuisance. During the 
summer of 1947 and 1948 Jo Ann worked at the Lincoln 
General Hospital as a nurses aid. In the fall of 1949 
she entered Bryan Memorial Hospital to become a reg- 
istered nurse. She continued her employment there 
until August 17, 1952. She was graduated from Wesley- 
an University in 1953. During the time she was taking 
training at Bryan Memorial Hospital he paid her ex- 
penses. Jo Ann subsequently married and moved to Los 
Angeles.” 
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The following also appears in the opinion: “The stip- 
ulation, as appears in the instant case, in no sense modi- 
fied the decree with reference to the child support, 
and it was so agreed by the parties as the stipulation 
discloses.” 

We went on to say in the opinion: “We are in ac- 
cord that there is a complete accord and satisfaction of 
the child support that would have accrued or become 
due from and after October 12, 1948, by reason of an 
agreement that was far more beneficial to the inter- 
ests of the daughter Jo Ann. * * * 

“We conclude that there should be an accounting 
as to the child support payments which had accrued 
and were due up to October 12, 1948, with interest 
thereon at the legal rate, and that all credits should be 
given to the appellee for payments made by him for 
child support. The cause is remanded to the trial court 
for determination of the amount of child support due 
on this phase of the case. * * * 

“For the reasons given in this opinion, the judgment 
of the district court is reversed and the cause remanded 
with directions to modify the decree in accordance with 
the opinion.” 

The mandate in Ruehle v. Ruehle, supra, commanded 
the district court, without delay, to proceed in con- 
formity with the judgment and opinion of this court. 

In the case of Ruehle v. Ruehle now appealed to this 
court, Edward W. Ruehle testified as to the amounts 
he was required to pay for the support of Jo Ann, the 
minor child of the parties, and the manner in which 
he was required to make such payments. He further 
testified that in addition to the payments of $30 a month 
to the clerk of the district court starting December 1, 
1940, he made other payments in cash to Aneita F. 
Ruehle, or to his daughter Jo Ann; and that he kept 
a record of all payments made direct to Aneita F. 
Ruehle and to Jo Ann. There was introduced in evi- 
dence an account of these payments, outside of the 
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money paid in to the office of the clerk of the district 
court for child support. A compilation of these figures was 
made by Edward W. Ruehle and received in evidence. 

On cross-examination he testified that he did not as- 
certain how Jo Ann spent the money he gave her for 
Christmas shopping or on other occasions; and that there 
was a policy of insurance for $2,000 written by him 
in a company he represented, upon which he paid the 
premiums and in which he was designated the bene- 
ficiary. This policy was on the life of Jo Ann. He fur- 
ther testified to the purchase of clothes for Jo Ann, and 
amounts given to her at different times to spend and for 
entertainment. 

Aneita F. Ruehle testified that Jo Ann did not bring 
home to her any of the amounts given to her by Ed- 
ward W. Ruehle. She knew nothing about the policy 
of insurance on the life of Jo Ann. She did not regard 
the money spent by Jo Ann while shopping with Ruehle’s 
second wife, or attendance at entertainments, as con- 
tributions for child support. She further testified that 
at all times between December 1, 1940, and October 12, 
1948, she had maintained a home where Jo Ann either 
lived or could come to visit. 

The following are applicable to a determination of 
this appeal. 

Section 42-312, R. R. S. 1943, specifically provides that 
the court in a divorce action retains jursidiction of the 
subject matter and the parties for the enforcement or 
modification of a judgment for maintenance of children, 
and prescribes the method by which a decree for child 
support may be modified. 

Where a divorce decree provides for the payment of 
stipulated sums monthly for the support of a minor 
child or children, contingent only upon a subsequent 
order of the court, such payments become vested in 
the payee as they accrue. The courts are without au- 
thority to reduce the amounts of such accrued payments, 
and the party obligated to pay such amounts cannot 


32 NEBRASKA REPORTS (Vor. 169 
Ruehle v. Ruehle 


satisfy the sum in whole or in part by voluntarily fur- 
nishing such things as clothes, entertainment, spending 
money, etc., direct to the minor or minors. See Ruehle 
v. Ruehle, supra. See, also, § 42-318, R. R. S. 1943. 

In Wassung v. Wassung, 136 Neb. 440, 286 N. W. 340, 
this court said: ‘The general rule is stated in 19 C. J. 
359, as follows: ‘Payments exacted by the original de- 
cree of divorce become vested in the payee as they ac- 
crue, and the court, on application to modify such decree, 
is without authority to reduce the amounts or modify 
the decree with reference thereto retrospectively; the 
modifying decree relates to the future only and from the 
time of its entry.’ * * * 

“Where a divorce decree provides for the payment 
of stipulated sums monthly for the support of a minor 
child or children, contingent only upon a subsequent 
order of the court, marriage, or the reaching of majority, 
such payments become vested in the payee as they ac- 
crue. The courts of this state are without authority to 
reduce the amounts of such accrued payments. 

“This rule is consistent with the holdings of this court 
with reference to alimony and child support, down to 
and including the case of MclIlwain v. MclIlwain, 135 
Neb. 705, 283 N. W. 845, and Graham v. Graham, 135 Neb. 
761, 284 N. W. 280.” See, also, Clark v. Clark, 139 Neb. 
446, 297 N. W. 661; Schrader v. Schrader, 148 Neb. 162, 
26 N. W. 2d 617; Sullivan v. Sullivan, 141 Neb. 779, 4 N. 
W. 2d 919. 

Ruehle v. Ruehle, supra, contains some of the above- 
cited authorities which were likewise applicable to the 
appeal lodged in this court in that case. 

In the case of Finnern v. Bruner, 167 Neb. 281, 92 
N. W. 2d 785, this court said: “In Sullivan v. Sullivan, 
141 Neb. 779, 4 N. W. 2d 919, this court held that: ‘In 
a decree granting a wife a divorce and the custody of 
minor children, monthly installments of alimony and 
support become vested as they accrue, and unpaid, past- 
due portions thereof are final judgments beyond the 
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power of the court to reduce by modification of the 
original decree.’”’ Schrader v. Schrader, supra, is cited, 
also. 

In Finnern v. Bruner, supra, the court concluded that 
the judgment of the trial court should be reversed and 
the cause remanded with directions to dismiss the 
plaintiff’s petition and render judgment in favor of the 
personal representative of the estate of the deceased 
mother for the amount of the judgment for child sup- 
port which remained unpaid, with interest at 6 percent 
upon unpaid weekly installments thereof as they ac- 
crued prior to September 15, 1935, and upon the prin- 
cipal amount thereof remaining unpaid from Septem- 
ber 15, 1935, to date, bearing in mind that interest 
should not be compounded in any event. 

The above is the kind of judgment which should have 
been entered on the mandate in the case of Ruehle v. 
Ruehle, supra. 

The plaintiff in the instant case assigns as error the 
failure of the trial court to rule upon the plaintiff’s 
motion for allowance of attorneys’ fees. It is appar- 
ent from the record that attorneys’ fees were not allowed 
in the district court. We conclude that there should be 
no allowance of attorneys’ fees. 

We conclude that the judgment of the trial court should 
be reversed and the cause remanded with directions to 
render judgment in favor of the plaintiff for the amount 
of child support which remains unpaid, with interest 
at 6 percent per annum upon the unpaid installments 
thereof as they accrued prior to October 12, 1948, and 
upon the principal amount thereof remaining unpaid 
from such date, bearing in mind that interest shall not 
be compounded in any event, defendant Edward W. 
Ruehle to pay all costs. 

For the reasons given herein, we affirm the judg- 
ment of the district court in not allowing the attorneys’ 
fees as costs in favor of the plaintiff; and we reverse 
the judgment of the district court as the same relates 
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to child support and remand the cause with directions to 

render judgment in conformity with this opinion. 
AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 

CHAPPELL, J., concurring. 

As far as important here, the mandate of this court 
in Ruehle v. Ruehle, 161 Neb. 691, 74 N. W. 2d 689, 
provided as follows: “* * * upon a trial of which cause 
in said Supreme Court during the January Term, A. D. 
1956, a certified copy of the opinion of the Court: being 
attached hereto and made a part hereof, the po oware 
judgment was rendered: 

“‘This cause coming on to be heard upon appeal 
from the district court of Lancaster County, was ar- 
gued by counsel and submitted to the court; upon due 
consideration whereof, the court finds error apparent 
in the record of the proceedings and judgment of said 
district court. It is, therefore, considered, ordered and 
adjudged that said judgment of the district court be, 
and it hereby is, reversed and the cause remanded with 
directions to modify the decree in accordance with the 
opinion of this court this day filed herein. It is further 
considered, ordered and adjudged that appellant pay all 
costs incurred herein by her taxed at $20.00; and that 
appellees pay all costs incurred herein by them, taxed 
at $5.00; for all of which execution is hereby awarded, 
and that a mandate issue accordingly.’ 

“NOW, THEREFORE, You are commanded, without 
delay, to proceed in conformity with the judgment and 
opinion of this Court. 

“WITNESS, The Honorable Robert G. Simmons, Chief 
Justice and the Seal of said Court, this nineteenth day 
of March, 1956. George H. Turner, Clerk. By Gerald 
S. Vitamvas, Deputy.” (Italics supplied.) 

As I view the matter, decision in this second appeal 
is controlled entirely by rules of law under which we 
are required to determine whether or not the trial 
court complied with the mandate in the rendition of its 
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judgment. I agree that the trial court did not do so. 

- In Asbra v. Dean, 160 Neb. 6, 68 N. W. 2d 696, citing 
authorities, we held: “The provisions of a mandate of 
this court should be considered as a whole in determin- 
ing what was decided on appeal. 

“When a mandate of the Supreme Court makes the 
opinion of the court a part thereof by reference, the 
opinion should be examined in conjunction with the 
mandate to determine the nature and terms of the judg- 
ment to be entered or the action to be taken thereon. 

“When a mandate is in the same general language of 
the opinion in its directions to the lower court, reference 
may be made solely to the opinion to determine whether 
the lower court’s decree is in accordance with the 
mandate.” 

Also, in Jurgensen v. Ainscow, 160 Neb. 208, 69 N. W. 
2d 856, we held that: “When a mandate of the Supreme 
Court makes the opinion of the court a part thereof by 
reference, the opinion should be examined in conjunc- 
tion with the mandate to determine the nature and terms 
of the judgment to be entered or the action to be taken 
thereon. 

“When this court reverses a decree as to a matter fi- 
nally determined thereby, and remands the cause with 
directions to enter a specific judgment or decree, the 
mandate of this court is final and conclusive upon all 
parties, as to all matters so directed, and no new defenses 
can be entertained or heard in opposition thereto. 

“Public interest requires that there shall be an end 
to litigation, and when a cause has received the con- 
sideration of this court, has had its merits determined, 
and has been remanded with specific directions, the court 
to which such mandate is directed has no power to do 
anything other than to enter judgment in accordance 
with such mandate.” 

In Noble v. City of Lincoln, 158 Neb. 457, 63 N. W. 2d 
475, we reaffirmed the general rules that: ‘The decision 
of questions presented to this court in reviewing the 
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proceedings of the district court becomes the law of 
the case and for purposes of the litigation settles con- 
clusively the matters adjudicated expressly or by neces- 
sary implication. 

“The law of the case applies to not only questions ac- 
tually and formally presented but to all questions exist- 
ing in the record and necessarily involved in the 
decision.” 

We have adhered to these general rules in many cases. 
See Nebraska Digest, Vol. 2, Appeal and Error, Key No. 
1195. 

Further, in County of Madison v. School District No. 
2, 148 Neb. 218, 27 N. W. 2d 172, quoting from Interna- 
tional Harvester Co. v. County of Douglas, 146 Neb. 555, 
20 N. W. 2d 620, we said: “The rule is: ‘* * * the con- 
trolling effect of a decision must relate to the factual 
condition as stated in the opinion. To go behind facts 
so stated and materially to change the fact basis is to 
remove the decision as an authority.’” I believe that 
the case at bar is no exception to the foregoing rules. 

The substance of the stipulation here involved, which 
was filed November 30, 1940, is set forth in the original 
opinion. As far as important here, that stipulation 
agreed that defendant was then delinquent in payments 
of child support to plaintiff in the amount of $229.84, 
for which plaintiff agreed to accept from defendant 
$104.92 in full payment, and defendant agreed to there- 
after pay $30 a month, payable on the first and fifteenth 
of each month, beginning December 1, 1940, but that in 
the event defendant failed to make any such payments 
plaintiff at her election might terminate the agreement 
forthwith and take such steps as she desired to collect 
child support in the amount of $50 a month as ordered 
by the trial court in its modification of the original de- 
cree effective March 1, 1940. 

In that connection, the stipulation, as quoted in the 
original opinion, specifically provided that: “‘It is 
not the intention of the parties to modify the decree of 
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this court as it now stands, but that the decree shall 
remain in full force and effect, subject, however to this 
agreement between the parties.’ ” 

With regard thereto, after citing authorities, we spe- 
cifically concluded in the original opinion that: ‘The 
stipulation, as appears in the instant case, in no sense 
modified the decree with reference to the child support, 
and it was so agreed by the parties as the stipulation 
discloses.” 

The opinion then went on to say: ‘The appellee con- 
tends that an accord and satisfaction prevailed in the 
instant case when the oral agreement between the appel- 
lant and the appellee was made on October 12, 1948, and 
that according to this agreement the appellant agreed 
to release the judgment against the appellee for all child 
support that might have accrued and become due under 
the decree. We are not in accord with the appellee’s 
contention in this respect. We are in accord that there 
is a complete accord and satisfaction of the child sup- 
port that would have accrued or become due from and 
after October 12, 1948, by reason of an agreement that 
was far more beneficial to the interests of the daughter 
Jo Ann. She had the benefit of an education and nurses 
training, and acquitted herself with honor, all through 
the efforts of the appellee by agreement with the ap- 
pellant. 

“We conclude that there should be an accounting as to 
the child support payments which had accrued and were 
due up to October 12, 1948, with interest thereon at the 
legal rate, and that all credits should be given to the 
appellee for payments made by him for child support. 
The cause is remanded to the trial court for determina- 
tion of the amount of child support due on this phase 
of the case.” (Italics supplied.) 

Black’s Law Dictionary (3d Ed.), p. 28, citing authori- 
ties, defines “Accounting” as: “The making up and 
rendition of an account, either voluntarily or by order 
of a court. * * * In the latter case, it imports a rendi- 
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tion of a judgment for the balance ascertained to be 
due. * * * The term may include payment of the amount 
due.” See, also, Words and Phrases (Perm. Ed.), Ac- 
counting, Vol. 1, p. 543. 

An examination of the mandate and all of our original 
opinion discloses, as I view it, that by such accounting 
for and determination of child support payments which 
had accrued and were due from defendant under the 
decree prior to October 12, 1948, as claimed by plaintiff 
in her cross-petition and denied by the trial court, this 
court meant an accounting and determination of the dif- 
ference between $229.84, the amount of child support 
which was admittedly delinquent and unpaid on Decem- 
ber 1, 1940, under the decree effective March 1, 1940, 
and $104.92 paid by defendant thereon, and the differ- 
ence between $30 a month paid as child support by de- 
fendant between December 1, 1940, and October 12, 
1948, and the $50 a month for child support during the 
same period, as had been ordered by the trial court in 
its modification of the original decree, which order at all 
times, as the original opinion concluded, had remained 
in full force and effect. When such an accounting or 
determination is made, plaintiff would be entitled to a 
judgment for the total of such differences, including in- 
terest at the legal rate upon delinquent child support 
installments, as they had accrued and vested under the 
decree prior to October 12, 1948, and on the principal 
amount remaining unpaid from such date, with “no al- 
lowance of attorney’s fees to be taxed as costs in behalf 
of” plaintiff, and that plaintiff should “be required to 
pay her own costs and attorney’s fees.” 

In that connection, our original opinion finally said: 
“For the reasons given in this opinion, the judgment of 
the district court is reversed and the cause remanded 
with directions to modify the decree in accordance with 
the opinion.” 

Viewed entirely as a question of law, as aforesaid, I 
agree that the opinion of Messmore, J., which has been 
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submitted and adopted in the present second appeal, 
disposes of the case in the manner required by applica- 
ble and controlling rules of law. 

Summons, C. J., dissenting. 

The court’s opinion in this case does not touch the is- 
sue which is here for determination. We are not called 
upon nor do we have the right to redetermine the ques- 
tions decided in Ruehle v. Ruehle, 161 Neb. 691, 74 N. 
W. 2d 689. 

That decision became final. The trial court was bound 
by it. We are bound by it. 

I have no disagreement with the rules of law as 
stated by the court which are: ‘Where a mandate of 
the Supreme Court makes the opinion of the court a 
part thereof by reference, the opinion should be exam- 
ined in conjunction with the mandate to determine the 
nature and terms of the judgment to be entered or the 
action to be taken thereon.” “Section 42-312, R. R. S. 
1943, specifically provides that the court in a divorce 
action retains jurisdiction of the subject matter and the 
parties for the enforcement or modification of a judg- 
ment for maintenance of children, and prescribes the 
method by which a decree for child support may be 
modified.” “Where a divorce decree provides for the 
payment of stipulated sums monthly for the support of 
a minor child or children, contingent only upon a sub- 
sequent order of the court, such payments become vested 
in the payee as they accrue. The courts are without au- 
thority to reduce the amounts of such accrued pay- 
ments.” “In a decree granting a wife a divorce and the 
custody of minor children, monthly installments of ali- 
mony and support become vested as they accrue, and un- 
paid, past-due portions thereof are final judgments be- 
yond the power of the court to reduce by modification 
of the original decree.” 

For reasons stated later herein there is no proposal 
to change, alter, or reduce accrued and unpaid child 
support payments. They are fully recognized. 
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I agree with the rules of law stated in the concurring 
opinion, as follows: ‘When this court reverses a decree 
as to a matter finally determined thereby, and remands 
the cause with directions to enter a specific judgment 
or decree, the mandate of this court is final and con- 
clusive upon all parties, as to all matters so directed, 
and no new defenses can be entertained or heard in op- 
position thereto.” “The decision of questions presented 
to this court in reviewing the proceedings of the district 
court becomes the law of the case and for purposes of 
the litigation settles conclusively the matters adjudicated 
expressly or by necessary implication.” 

I hold that the law of the case rule requires an affirm- 
ance of the judgment of the trial court. 

The opinion in Ruehle v. Ruehle, supra, discussed 
first the pleadings and evidence and then announced this 
conclusion: “We conclude that there should be an 
accounting as to the child support payments which had 
accrued and were due up to October 12, 1948, with in- 
terest thereon at the legal rate, and that all credits 
should be given to the appellee for payments made by 
him for child support.” It then remanded the cause “to 
the trial court for determination of the amount of child 
support due on this phase of the case.” 

Neither by the conclusion above quoted nor by the 
directions of the remand was the trial court limited to a 
determination of the “amount of the judgment for child 
support which remains unpaid.” This last quote is taken 
from Finnern v. Bruner, 167 Neb. 281, 92 N. W. 2d 785, 
which the court now says is “the kind of judgment which 
should have been entered on the mandate” in this case. 
But the Finnern judgment is not the judgment which 
the court ordered in the first opinion of this case. 

The conclusion of the court in the first opinion above 
quoted is in two parts. First it directs an accounting 
as to the child support payments which had accrued and 
were due to October 12, 1948, with interest thereon at 
the legal rate. Had the court stopped there in its conclu- 
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sion, and had it remanded the cause for determination 
on that basis there would be no disagreement between 
us now. 

The rules of law relied on by the court would then 
be applicable, and are applicable to a determination of 
the accrued unpaid amount of the decree. The Finnern 
opinion would then be applicable. 

But the court did not stop there. It further directed 
“that all credits should be given to the appellee for pay- 
ments made by him for child support.” 

Obviously that involves subtracting the “payments 
made” by Mr. Ruehle “for child support” from the 
amount accrued, due and unpaid on the judgment. The 
difference, if any, would be the amount of the judgment 
to be entered against Mr. Ruehle. I point out that the 
amount of those payments was an issue in the first case 
which was determined here for the opinion recites that 
Mr. Ruehle “alleged that the child support payments 
were made directly to Aneita F. Ruehle or to the clerk 
of the district court until September 1948, * * *.” (Em- 
phasis supplied.) 

It is obvious that the trial court accepted the conclu- 
sion of this court in the first opinion in this case and 
complied with the directions of the remand. Its deci- 
sion is now reversed by ignoring that part of the conclu- 
sion which directs that “all credits should be given” Mr. 
Ruehle “for payments made by him for child support.” 

The first part of the conclusion required but a simple 
computation of the amount due on the decree, the second 
part of the conclusion required an accounting of pay- 
ments made for child support to Mrs. Ruehle and giving 
Mr. Ruehle credit for those payments. 

The court’s opinion ignores the second provision of 
the remand order and in effect reads it out of the remand 
order. We are not here concerned with the correctness 
of the remand order. We are concerned with the fact 
of the remand order. It became the law of the case. 

What, then, is the law of the case rule referred to, but 
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not stated, in the concurring opinion. It is: As early 
as 1899 in an opinion by Norval, J., in Farmers & Mer- 
chants Bank v. German Nat. Bank, 59 Neb. 229, 80 N. W. 
820, this court held: ‘When a cause is remanded by 
this court with directions as to further proceedings, the . 
court below has no power to do anything but carry out 
the directions thus given it.” 

In Story v. Robertson, 5 Neb. (Unoff.) 404, 98 N. W. 
825, in an opinion by Fawcett, C., it was held: “When 
the district court received the mandate of this court 
it was its duty to do just what it did in this case, literally 
obey the mandate.” 

In Regouby v. Dawson County Irr. Co., 128 Neb. 531, 
259 N. W. 365, in an opinion by Chappell, District Judge, 
we reversed the judgment and remanded the cause with 
directions to “compute the damages in accordance with 
the opinion of this court * * *.” We held: “* * * when 
a case is sent back by the supreme court to the trial 
court with specific directions, the trial court has no 
alternative except to follow the directions given in 
the manner set forth therein.” 

In Elliott v. Gooch Feed Mill Co., 147 Neb. 612, 24 
N. W. 2d 561, in an opinion by Messmore, J., we held: 
“When a judgment of the district court is reversed and 
a cause remanded with specific directions, it is the duty 
of the district court to follow the mandate.’ ” 

In De Lair v. De Lair, 148 Neb. 393, 27 N. W. 2d 540, 
in an opinion by Wenke, J., we held: ‘When a case is 
sent back by the Supreme Court to the trial court with 
specific directions, the trial court has no alternative 
except to follow the directions given in the manner set 
forth therein.” 

In Rhoades v. State Real Estate Commission, 153 Neb. 
625, 45 N. W. 2d 628, in an opinion by Boslaugh, J., we 
held: ‘When a case is remanded by this court to the 
district court with directions for its disposition, the dis- 
trict court must obey and perform the mandate of this 
court.” 
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In Stocker v. Wells, 155 Neb. 472, 52 N. W. 2d 284, in 
an opinion by Chappell, J., we held: ‘When a case is 
sent back by the Supreme Court to the trial court with 
specific directions, the trial court has no alternative ex- 
cept to follow the directions given in the manner set 
forth therein.” 

In Jurgensen v. Ainscow, 160 Neb. 208, 69 N. W. 2d 
856, in an opinion by Carter, J.. we held: “When this 
court reverses a decree as to a matter finally deter- 
mined thereby, and remands the cause with directions 
to enter a specific judgment or decree, the mandate 
of this court is final and conclusive upon all parties, 
as to all matters so directed, and no new defenses can 
be entertained or heard in opposition thereto.” 

I submit that the trial court here literally followed 
the mandate of the former opinion and its judgment in 
doing so should be affirmed. 

There are two other matters that I deem should be 
mentioned. The court in its opinion, and the concurring 
opinion, holds Mr. Ruehle to the stipulation of facts 
which is set out in full in the dissenting opinion of Carter, 
J., in the first decision here. It, however, refuses to hold 
Mrs. Ruehle bound by the same stipulation. That need 
not be further discussed. The mere statement of the 
fact is sufficient. 

The court denies Mrs. Ruehle an allowance of attor- 
neys’ fees. I agree. However, the reason given is: 
“Attorneys’ fees in divorce proceedings will ordinarily 
be denied where there appears no reasonable justifica- 
tion for the position taken by the party claiming them.” 

The court, then, holds that there is “no reasonable 
justification for the position taken” by Mrs. Ruehle and 
at the same time grants her all relief she requests, save 
attorneys’ fees. 

I am authorized to say that Carter, J., and Boslaugh, 
J., concur in this dissent. 
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BERNARD M. MOLLNER ET AL., APPELLEES, Vv. CITY OF OMAHA 
ET AL., APPELLANTS, JAMES W. PATTAVINA ET AL., 


INTERVENERS-APPELLEES. 
98 N. W. 2d 33 


Filed July 24, 1959. No. 34596. 


1. Constitutional Law: Municipal Corporations. The purpose and 
effect of the home rule charter provisions of the Constitution 
are to render cities, entitled to the benefit of the provisions, as 
nearly independent as possible of state legislation. 

2. Statutes: Municipal Corporations. Home rule charter cities as 
to all matters of strictly local concern operate free and inde- 
pendent of state legislation. 

The right of a city to provide for a particular 
form of government in 2 home rule charter does not depend 
upon whether the Legislature by statutory enactment has au- 
thorized such form, nor is it subject to statutory conditions 
and limitations upon which the Legislature may have au- 
thorized a city to adopt it. 

4. Constitutional Law: Municipal Corporations. A city may in- 
clude in its home rule charter any provision for its government 
that does not conflict with the Constitution or any general law 
of the state. 

5. Municipal Corporations. The exercise of the legislative power 
of a municipality is not always exclusive in the city council 
thereof. The electors of the city may be authorized to partici- 
pate therein. 

It was proper for the electorate of the city of Omaha 
to make designated and properly identified provisions of the 
1922 home rule charter of the city part of the new 1956 home 
rule charter so that they would be applicable to and would 
control local affairs of the city as enacted ordinances of identical 
subject matter could have done until the designated provisions 
were superseded by ordinances of the city. 

7. Pensions. A vested right in or to a pension does not exist in 
the beneficiary until the event happens upon which the obliga- 
tion to pay the pension depends. 

A change in pension provisions prior to when the 

right thereto vests and tecomes absolute does not impair any 

property right of the beneficiary of the pension and is not 
illegal. 


AppEaL from the district court for Douglas County: 
Patrick W. LyncuH, JupGE. Reversed and remanded with 
directions. 
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Herbert M. Fitle, Bernard E. Vinardi, Irving B. Epstein, 
Frederick A. Brown, Donald H. Erickson, Benjamin M. 
Wall, and Edward M. Stein, for appellants. 


Theodore L. Richling, for appellees. 


Webb, Kelley, Green & Byam, for interveners-appel- 
lees. 


Heard before Summons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGH, JJ. 


Bostaucu, J. 

The city of Omaha, a metropolitan city, by a major- 
ity vote of the electorate of the city adopted a home 
rule charter on July 18, 1922, as authorized by Article 
XI of the Constitution of Nebraska. It, as originally 
adopted, consisted of the provisions of the legislation 
of 1921 to incorporate metropolitan cities and to pro- 
vide for the government, powers, and duties of cities 
of that class. Laws 1921, c. 116, p. 397. The city of 
Omaha has from the effective date of that charter oper- 
ated as a home rule city. The city of Omaha was, as to 
local affairs, governed by the 1922 charter until it was 
amended and thereafter as it was amended from time to 
time until a new home rule charter, adopted by the 
electorate of the city of Omaha on November 6, 1956, 
became effective. The former will be referred to as the 
1922 charter, the latter as the 1956 charter, and the city 
of Omaha will be designated the city. 

Section 8.20 of the 1956 charter has three parts. The 
first consists of the following: ‘(1) The respective pro- 
visions of the following sections of the Omaha Home 
Rule Charter of 1922, as amended, to the extent that 
such provisions are not inconsistent with the provisions 
of this charter, shall be in full force and effect in like 
manner as ordinances until superseded in whole or in 
part, respectively, by ordinances which the Council 
may and is hereby authorized to enact: * * *.” . That 
is followed by a list of numbered sections of articles 
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identified by Roman numerals and following each sec- 
tion listed is a summary of the subject of it. The 
second states: ‘‘(2) The following sections of the Omaha 
Home Rule Charter of 1922, as amended, are hereby 
expressly repealed: * * *.” That is followed by a list 
of numbered sections of articles identified by Roman 
numerals and following each section listed is a sum- 
mary of the subject of it. The third declares: ‘“(3) 
The following sections of the Omaha Home Rule Charter 
of 1922, as amended, all of which derive their force 
and effect both from the fact that they are laws of the 
State of Nebraska and provisions of the Omaha Home 
Rule Charter of 1922, as amended, shall not in the 
future have force and effect as charter provisions: 
** *” That is followed by a list of numbered sections 
of articles identified by Roman numerals and following 
each section listed is a summary of the subject of it. 

The plaintiffs in the district court will be herein called 
appellees. The interveners will be identified herein 
as they were in the trial court. The city and its offi- 
cers will be herein designated appellants. 

The validity of the entire 1956 charter was not an issue 
and was not considered or decided by the trial court. 
That was the finding and decision of that court and there 
is no cross-appeal. The validity or legal effect of sub- 
section (1) of section 8.20 of the 1956 charter was and 
is an issue in this litigation. The trial court found: 
“THAT by Section 8.20 (1) of the Home Rule Charter 
of the City of Omaha, 1956, the electorate of Omaha 
retained certain specified Articles and Sections of the 
Omaha Home Rule Charter of 1922, as amended; that 
said Articles and Sections were retained as provisions 
of the Charter and not as Ordinances; that if an at- 
tempt was made in Sections 8.20 (1) of the Home Rule 
Charter of the City of Omaha, 1956, to repeal certain 
provisions of the existing Charter and at the same time 
to re-enact these provisions as Ordinances, such was 
and is not legal or valid; that the attempt to authorize 
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the City Council of Omaha to supersede by Ordinance 
any Charter provisions is illegal, ineffective and void; 
that, therefore, the provisions for compulsory retire- 
ment of city employees included in Ordinance No. 
19728, which are inconsistent with the provisions of the 
Home Rule Charter of the City of Omaha, 1956, or 
with the Articles and Sections of the Omaha Home Rule 
Charter of 1922, as amended, which are retained, are 
invalid.” 

The conclusion of the trial court on this part of the 
case was that by section 8.20 (1) of the 1956 charter the 
electorate of the city retained the therein specified 
sections of the 1922 charter, as amended, as provisions 
of the existing charter and not as ordinances. The city 
council was permanently enjoined from attempting to 
supersede the sections or any of them in whole or in 
part, respectively, by ordinances, and appellants were 
enjoined from attempting to supersede or modify the 
provisions for compulsory retirement by other than 
procedures for proper amendment of the charter of the 
city by the electorate thereof. 

The problem on this phase of the case concerns the 
authority of the electorate of Omaha to make desig- 
nated and properly identified provisions of a prior 
home rule charter of the city a part of a new home rule 
charter of the city so that they would be applicable to 
and govern and control local affairs of the city as duly 
enacted ordinances containing the identical subject mat- 
ter as the designated provisions could have done until the 
designated provisions were superseded by ordinances of 
the city which the council of the city was by the charter 
authorized to enact. A consideration of the stated 
problem invites a review of the purpose, nature, scope, 
permissible contents, and limitations of a home rule 
charter. The authority for home rule charters of cities 
is contained in sections 2 to 5, inclusive, of Article XI 
of the Constitution of the state. Section 2, adopted in 
1912, includes the following: “Any city having a popu- 
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lation of more than five thousand (5000) inhabitants 
may frame a charter for its own government, consistent 
with and subject to the constitution and laws of this 
state, by causing a convention of fifteen freeholders, 
who shall have been for at least five years qualified 
electors thereof, to be elected by the qualified voters 
of said city * * *, whose duty it shall be * * * to pre- 
pare and propose a charter for such city, which charter, 
when completed, with a prefatory synopsis, shall be 
signed by the officers and members of the convention, 
or a majority thereof, and delivered to the clerk of said 
city, who shall publish the same in full * * *.” Section 
5, adopted in 1920, contains this: ‘The charter of any 
city having a population of more than one hundred 
thousand inhabitants may be adopted as the home rule 
charter of such city by a majority vote of qualified 
electors of such city voting upon the question, * * * 
subject to the Constitution and laws of the State.” 

State ex rel. Fischer v. City of Lincoln, 137 Neb. 97, 
288 N. W. 499, contains the following: “The purpose 
of section 2, art. XI of the Constitution of Nebraska, 
providing that any city with more than 5,000 inhabitants 
‘may frame a charter for its own government, consistent 
with and subject to the Constitution and laws of this 
state,’ was to render such cities as nearly independent 
as possible of state legislation. * * * Liberal judicial 
construction has encouraged this salutary assumption 
by municipalities of the powers and responsibilities of 
local self-government. * * * Recurrently we discover 
that democracy is only the hearth-shadow of local self- 
government and try to preserve the crackle of its flame. 
* * * The extent of the powers which may be incor- 
porated in a home rule charter was defined in Con- 
sumers Coal Co. v. City of Lincoln, supra (109 Neb. 
51, 189 N. W. 643), as follows: ‘We hold that the city 
may by its charter under the Constitution provide for 
the exercise by the council of every power connected 
with the proper and efficient government of the munici- 
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pality, including those powers so connected, which might 
lawfully be delegated to it by the legislature, without 
waiting for such delegation. It may provide for the ex- 
ercise of power on subjects, connected with municipal 
concerns, which are also proper for state legislation, 
but upon which the state has not spoken, until it speaks.’ 
* * * The constitutional limitation that a home rule 
charter must be consistent with and subject to the laws 
of the state simply means, therefore, that on matters 
of such general concern to the people of the state as to 
involve a public need or policy, the charter must yield 
to state legislation. * * * But in matters which are 
purely of local concern, or which only indirectly or 
remotely affect the people of the state outside the par- 
ticular municipality, the provisions of a home rule 
charter will control over conflicting statutory enact- 
ments. * * * And the legislature cannot, even by a gen- 
eral law, affect the powers of a city under its home rule 
charter over matters which are essentially municipal 
affairs. * * * In adopting a home rule charter, however, 
the city had the right to make provision therein for any 
form of local government it desired, which was not in 
conflict with the letter and spirit of our Constitution. 
Its right to adopt a particular form of government was 
in no way dependent upon whether the legislature, by 
statutory enactment, had authorized such a form, nor 
was it subject to the statutory conditions and limitations 
upon which the legislature had authorized a city to 
adopt it.” 

In Eppley Hotels Co. v. City of Lincoln, 133 Neb. 550, 
276 N. W. 196, this court said: “A city may enact and 
put into its home rule charter any provisions for its 
government that it deems proper so long as they do not 
run contrary to the Constitution or to any general 
statute.” 

Noble v. City of Lincoln, 153 Neb. 79, 43 N. W. 
2d 578, declares: ‘“* * * in a city operating under a 
home rule charter the charter is the fundamental law 
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for the government of the city. It may contain * * * 
anything relating to its government which is not violative 
or in conflict with the United States Constitution or 
the Constitution or laws of this state. * * * The people 
of a city in the adoption * * * of a home rule charter 
act legislatively. * * * The significant difference be- 
tween a city operating under a charter prescribed by 
the Legislature and one operating under a home rule 
charter is that while the two charters are legislative, 
in the former instance the legislative body is the state 
Legislature whereas in the latter it is the voters of the 
organized community itself. The power to act in each 
instance is constitutional but the action taken under 
the power is legislative.” 

Niklaus v. Miller, 159 Neb. 301, 66 N. W. 2d 824, 
speaking of a home rule charter, said: ‘“As to all sub- 
jects of strictly local municipal concern such charter 
cities operate free and independent of state legislation.” 

Sandell v. City of Omaha, 115 Neb. 861, 215 N. W. 
135, states: “The trend of judicial pronouncement ap- 
pears to sanction an enlargement of the powers of the 
municipality for self-government, within constitutional 
limits, rather than a curtailment of such powers. And 
this on the broad and reasonable assumption that the 
city, in the formation of its charter, knows better than 
the legislature how to anticipate and to enact needful 
city ordinances.” 

A charter framed as the Constitution provides, with- 
in the limits prescribed, has the force and effect of one 
granted by legislative act. The words of the Consti- 
tution mean that the inhabitants may adopt a charter for 
the government of themselves as a city, including all 
that is necessary, desirable, or incidental to the govern- 
ment or affairs of the municipality. The power to form 
a charter may be likened to the power of a people to 
form a constitution. The charter of a home rule city 
is its constitution. The power of the electors to adopt a 
proposed charter carries with it the implied authority 
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to provide for the effective functioning of the new gov- 
ernment under the proposed charter when adopted be- 
cause the greater power necessarily includes the lesser 
and according to the theory of government provided 
by the constitutional provision for a home rule city the 
sovereign power is the people subject only to the con- 
stitution or any applicable general statute of the state. 
Consumers Coal Co. v. City of Lincoln, 109 Neb. 51, 
189 N. W. 643; Noble v. City of Lincoln, supra; Streat 
v. Vermilya, 268 Mich. 1, 255 N. W. 604; Young v. City 
of Seattle, 30 Wash. 2d 357, 191 P. 273, 3 A. L. R 2d 704; 
5 McQuillin, Municipal Corporations (3d Ed.), § 15.19, 
p. 93. 

Massa v. City of Cincinnati, 51 Ohio O. 101, 110 N. E. 
2d 726, was an action by a taxpayer to enjoin the city 
manager of Cincinnati and the director of the depart- 
ment of public works of the city from further continu- 
ance of a course of conduct being pursued by them in 
reference to the improvement of streets. The city had 
adopted a charter and an administrative code. The 
court said a question in the case was whether the meth- 
od of procedure in repairing and resurfacing the streets 
violated any provision of the constitution or any con- 
trolling statute of the state. The opinion in the case 
contains the following: “Prior to 1912 municipal cor- 
porations in this state derived their powers from the 
General Assembly, and had only such powers as were 
thus granted. In 1912 the people of Ohio made a new 
and different distribution of power. Since that time 
municipalities deprive (derive) their powers from the 
Constitution and not from the General Assembly. AR- 
TICLE XVIII. ‘Section 3. (Powers) Municipalities 
shall have authority to exercise all powers of local self 
government and to adopt and enforce within their limits 
such local police, sanitary and other similar regulations 
as are not in conflict with general laws.’ * * * ‘Section 
7. (Home Rule) Any municipality may frame and 
adopt or amend a charter for its government and may, 
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subject to the provisions of Section 3 of this Article, 
exercise thereunder all powers of local self-government.’ 
* * * Section 3 of Article XVIII has been before the 
Supreme Court in many cases. Some of those cases in- 
volved the question of whether certain matters were 
of purely local concern, or whether they were matters 
of state-wide concern. * * * In the case of Perryburg 
et al. v. Ridgeway, a taxpayer, et al., 108 Ohio St., 245, 
the Supreme Court squarely decided that matters with 
regard to streets were of purely local concern. * * * The 
Perryburg case would be decisive of the present con- 
troversy except for the fact that by the provisions of 
Article II, Section 1 of the city charter, Sections 4328, 
4329 and 4331 of the General Code here in question 
have the force and effect of ordinances of the city. * * * 
Article IJ, Section 1 of the charter of the city of Cin- 
cinnati reads as follows: ‘ARTICLE II. Legislative 
Power. Section 1. All legislative powers of the city 
shall be vested, subject to the terms of this charter 
and of the constitution of the state of Ohio, in the 
council. The laws of the state of Ohio not inconsistent 
with this charter, except those declared inoperative by 
ordinance of the council, shall have the force and effect 
of ordinances of the city of Cincinnati * * *.” This 
record fails to disclose that council has by ordinance de- 
clared any provision of the statute law here in question 
to be inoperative. * * * Having concluded that the re- 
pair and resurfacing of streets is a matter of purely 
local concern; that each municipality has the power 
under Article XVIII of the Constitution to proceed in 
any manner adopted by the municipal authorities, and 
having further concluded that by virtue of Article II, 
Section 1 of the charter adopted by the city, Sections 
4328, 4329 and 4331 of the General Code, have in the in- 
stant case, the force and effect of ordinances of said 
city; and having further concluded that Section 13 of 
Article XVIII of the Constitution has not been violated, 
comes now the final determinative question in this case: 
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Has the city by its methods of resurfacing, violated the 
provisions of Sections 4328, 4329 and 4331 of the Gen- 
eral Code?” The court then proceeded to a consideration 
and determination of that issue which is not important 
here. The important item is that the Ohio court held 
valid Article II, Section 1, of the charter of the city 
which adopted sections of the General Code and gave 
them the force and effect of ordinances of the city. 
The headnotes of the case are in part as follows: “By 
virtue of the provisions of Article XVIII, Section 3 of 
the Constitution, every municipality in Ohio has author- 
ity to exercise all powers of local self-government; and 
by virtue of Section 7 of that article every municipality 
has authority to frame and adopt a charter for its gov- 
ernment. * * * The General Assembly of the state is 
without authority to limit the exercise, by a municipal- 
ity, of all powers of local self-government. * * * Where 
the charter of a municipality provides that the laws of 
the state not inconsistent with such charter except those 
declared inoperative by ordinance of the council shall 
have the force and effect of city ordinances, such pro- 
vision is binding on all municipal officers, and in the 
absence of an ordinance which declares inoperative state 
laws, the charter, the Administrative Code, state laws 
and municipal ordinances all must be given full force 
and effect in the exercise of any municipal function.” 
The practice of providing in the Constitution of the 
state that a certain provision thereof shall be in force 
until the Legislature provides otherwise has been in- 
dulged in in this state as proper and effective. State 
ex rel. Johnson v. Marsh, 149 Neb. 1, 29 N. W. 2d 799; 
State ex rel. State Railway Commission v. Ramsey, 151 
Neb. 333, 37 N. W. 2d 502; State ex rel. Missouri P. Ry. 
Co. v. Clarke, 98 Neb. 566, 153 N. W. 623; In re Yellow 
Cab & Baggage Co., 126 Neb. 138, 253 N. W. 80. This 
is in principle what the electors of the city of Omaha 
did when they adopted the 1956 charter and therein pro- 
vided that designated provisions of the 1922 charter 
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of the city should operate in the same manner as ordi- 
nances in the city of Omaha until they or any of them 
were superseded by ordinances which the council was 
authorized to enact. 

The exercise of the legislative power or function of a 
municipality is not always exclusive in the city council 
thereof. The electors of the city may be and are often 
authorized to participate therein. In re Phahler, 150 
Cal. 71, 88 P. 270, 11 L. R. A. N. S. 1092 (referred to 
as an authority in State ex rel. Fischer v. City of Lin- 
coln, 137 Neb. 97, 288 N. W. 499), makes these com- 
ments: “Much stress is placed by petitioner upon the 
fact that in section 8 of article XI of the constitution 
the words ‘legislative authority’ are used in designating’ 
the ordinary legislative body of the city. The use of 
these words is taken as indicating the intent of the con- 
stitution that no legislative power could be exercised 
except by some representative body such as a council, 
etc., which should have supreme authority as to all 
matters of legislative nature. We see no force in this 
contention. * * * The words ‘legislative authority’ as 
here used have no greater significance than such words 
as ‘common council or other legislative body’ would 
have had. They were simply intended to designate the 
particular body which it was recognized would exist 
under some name or other in every municipality as 
the proper official agency to submit propositions for 
amendments to charters, and were not intended to define 
the powers of that body, or place it in a position where 
it would be beyond restrictions by the organic act of 
the city. * * * That the electors of a duly organized 
local subdivision of this state may be authorized to 
directly participate in the exercise of the legislative 
power of such subdivision cannot, we think, be seriously 
disputed. There is certainly no provision of our con- 
stitution which expressly or by reasonable inference 
prohibits it. There is no decision of this court which 
holds that it is forbidden.” Likewise, it may be con- 
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fidently asserted that there is no provision of the Con- 
stitution of Nebraska or any decision of this court which 
prohibits the electors of a city from directly partici- 
pating in the exercise of legislative power of the city. 
On the contrary, there are provisions of the Constitu- 
tion of the state which authorize the exercise of such 
power directly by the electors of the city. 

The comments of appellees concerning Massa v. City 
of Cincinnati, supra, are an attempt to distinguish the 
grant of power by the Ohio Constitution to cities of that 
state from the authority conferred upon certain cities by 
the Constitution of Nebraska. The Ohio Constitution, as 
recited in the Massa case, says that municipalities shall 
have authority to exercise all powers of local self- 
government and to adopt and enforce within their limits 
such local regulations as are not in conflict with gen- 
eral laws; and that any municipality may frame and 
adopt a charter for its government and may, subject 
to the foregoing provisions, exercise all powers of local 
self-government. This is precisely what the provisions 
of Article XI of the Constitution of Nebraska do, as 
has been determined by this court, for municipalities 
of Nebraska which are within the classes of cities de- 
scribed in that article of the Constitution. This court 
has variously stated this effect of the constitutional pro- 
vision as is exhibited by the following: “Liberal judi- 
cial construction has encouraged this salutary assump- 
tion by municipalities of the powers and responsibilities 
of local self-government.” State ex rel. Fischer v. 
City of Lincoln, supra. “The trend of judicial pro- 
nouncement appears to sanction an enlargement of the 
powers of the municipality for self-government, with- 
in constitutional limits, rather than a curtailment of 
such powers.” Sandell v. City of Omaha, supra. “ “The 


purpose of the constitutional provision * * * is to render 
cities independent of state legislation as to all subjects 
which are of strictly municipal concern * * *.’” Eppley 


Hotels Co. v. City of Lincoln, supra. “As to all subjects of 
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strictly local municipal concern such charter cities oper- 
ate free and independent of state legislation.” Niklaus 
v. Miller, supra. It could hardly be made clearer or 
more conclusive that cities included in the provisions 
of Article XI of the Constitution of this state have au- 
thority to exercise all powers of local self-government. 
That is exactly the construction given them. The con- 
stitutional grant of power to these cities is self-executing 
in the sense that no legislative action is necessary in 
order to make it available to the municipalities of the 
classes to which it applies. 

It is provided in section 2 of Article XI of the Consti- 
tution that a prefatory synopsis as prepared by the 
convention should be published with the proposed char- 
ter in full in a newspaper of general circulation in the 
city three times, once each week, before the election for 
adoption or rejection of the charter was held. The 1956 
charter by its terms changed the governing body of the 
city, was complete in itself, and was described in the 
synopsis as and it purported to be on its face a new 
charter of the city. The section says that the charter 
submitted at the election, if ratified by a majority vote 
of the electors of the city, shall supersede any existing 
charter and all amendments thereof. 

In Streat v. Vermilya, supra, the Michigan court said: 
“A city may not have two separate and distinct char- 
ters at the same time. * * * The proposed new charter, 
if adopted, will entirely supersede the former charter.” 

State ex rel. Rose v. Hindley, 67 Wash. 240, 121 P. 
447, states: “This court has many times noticed and 
followed the rule that a new law purporting to be the 
whole law upon the subject-matter of which it relates re- 
peals a former general law on that subject, even though 
the new law contains no express repealing clause. * * * It 
follows that, since the new charter was adopted as a 
new and complete charter, and in no sense as an amend- 
ment of the old one, it thereby became the entire 
organic law of the city, and all the provisions of the 
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old charter were thereby effectually repealed, although 
we do not find in the new charter any express repealing 
language directed against the old charter.” See, also, 
Grobbel v. City of Detroit, 181 Mich. 364, 149 N. W. 
675; 6 McQuillin, Municipal Corporations (3d Ed.), § 
21.25, p. 216. 

The 1956 charter by its terms disposed of all provi- 
sions of the 1922 charter and did not attempt to retain 
any part of the 1922 charter as such. The conclusion 
of the trial court that by section 8.20 (1) of the 1956 
charter the electors of the city retained therein specific 
sections of the 1922 charter, as amended, as provisions 
of the existing charter and not as ordinances and that 
the city council of the city should be and was enjoined 
from attempting to supersede the sections or any of 
them, respectively, by ordinances, was incorrect and 
is without legal foundation. It was legally competent 
for the qualified voters of the city to make designated 
and properly identified provisions of the prior 1922 
home rule charter of the city a part of the new 1956 
home rule charter of the city so that they would be 
applicable to and would govern and control local af- 
fairs of the city as duly enacted ordinances containing 
the identical subject matter as the designated provi- 
sions could have done until the designated provisions 
were superseded by ordinances of the city which the 
council of the city was by the charter of'the city au- 
thorized to enact. 

Appellees alleged as follows: The 1956 charter pro- 
vides the city council will not lessen the benefits or 
rights of employees in the city service on May 26, 
1957, from those which the employees would receive 
under the pension and retirement systems in effect on 
that date, and no retirement rights or allowances of city 
employees would be affected by the adoption of the 
charter. There was on that date no compulsory retire- 
ment age for members of the Omaha police department. 
A section of ordinance No. 19728 of the city says that 
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such employees must retire when they attain age 60 
unless retained on a year-to-year basis for cause shown 
and subject to a physical examination and that em- 
ployees shall in no case be retained in the classified 
service after attaining the age of 65. Under the pension 
and retirement system contained in the 1922 charter, as 
amended, the maximum pension benefits would be se- 
cured only upon completing approximately 28 years of 
service. No compulsory retirement age was required 
by that charter and the maximum pension benefits which 
a retired employee could have received were $1,800 
a year. The lowest pay of any member of the police 
department is in excess of $3,600 per year under the 
1922 charter. No member of the police department was 
required to retire at any given age and could work and 
receive full salary and benefits so long as he was phy- 
sically able to perform the duties of his position. The 
compulsory age requirements of the purported ordinance 
deprive every member of the police department of 
rights which he had on May 27, 1957. Joseph Lukas, 
one of the appellees, because of his age and length of 
service, will be deprived of earned pension or retire- 
ment rights or allowances and will receive lesser bene- 
fits or rights if the purported ordinance is permitted 
to take effect. This will cause irreparable damage to 
him. William Barger, because of his age and length 
of service, may be deprived of pension and retirement 
rights and will be irreparably damaged if the purported 
ordinance is permitted to become effective. Section 
69-12.9 (a) of the ordinance of July 8, 1958, No. 19728, 
hereafter identified as the ordinance, requires a civilian 
employee to retire upon attainment of age 65 unless his 
service is extended on a year-to-year basis and the ex- 
tension is contingent upon it being for the best interests 
of the city and upon securing approval from the per- 
sonnel board not later than 30 days prior to such re- 
tirement. The ordinance was passed on July 8, 1958, 
and by its terms became effective 15 days after its 


VoL. 169] JANUARY TERM, 1959 59 
Mollner v. City of Omaha 


passage. It is because thereof impossible to meet the 
requirements of the ordinance and all civilian employees 
65 years of age and over on the effective date are de- 
prived of rights upon such purported ordinance being 
effective, and such employees will sustain irreparable 
damage. 

The interveners allege that each of them is an em- 
ployee of the fire department and an employee of the 
city and that they represent themselves and all others 
similarly situated. The purported ordinance of the city, 
contrary to the provisions of the 1956 charter, contains 
section 69-12.9 (b) for the compulsory retirement of 
employees upon the attainment of age 60 and this pro- 
vision provides lesser pension benefits or rights for 
members of the fire department of the city than those 
members would have been entitled to have on May 26, 
1957, under the pension and retirement system in effect 
on that date, contrary to section 6.09 of the 1956 charter. 
The purported ordinance is contrary to law. 

The trial court found and adjudged that the provi- 
sions for the compulsory retirement of employees of 
the city as contained in the ordinance were inconsistent 
with the 1956 charter or with the articles and sections of 
the 1922 charter, as amended, which were retained and 
the said provisions of the ordinance were invalid. The 
court found and adjudged also that the compulsory re- 
tirement provisions of the ordinance were invalid for 
the reason they lessened the benefits or rights of cer- 
tain employees of the city in the service thereof on 
May 26, 1957, contrary to section 6.09 of the 1956 charter. 

The relevant parts of section 6.09 of the 1956 charter 
are: “The Council shall have authority to establish a 
pension and retirement system or systems for any or 
all groups of officers and employes in the service of 
the city. * * * The minimum or optional age of retire- 
ment for policemen and firemen shall not be less than 
fifty-five years, and for officers and employes of the 
civilian service shall not be less than sixty years. Pro- 
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visions for vesting may be included. The legal right to a 
pension or benefit for the members and beneficiaries 
entitled thereto shall become effective when such pen- 
sions or benefits become payable, and the same shall 
not be impaired, abrogated, or diminished thereafter. 
** * In the establishment of any new system or systems 
pursuant to this action, the Council shall not in any way 
provide lesser benefits or rights for employees in the 
city service on May 26, 1957 than those employes would 
receive under the pension and retirement systems in 
effect on that date.” 

The ordinance provides classified civilian employees 
may retire at age 60, having a minimum of 10 years of 
service, and must retire at 65 except that upon request 
of the department head the employee may be retained 
in the interests of the city beyond age 65 on a year-to- 
year basis, subject to physical examination, but in no 
case may such employee be retained after attaining age 
70; and police and fire uniformed personnel may retire 
at age 55 and must retire at age 60 except they may be 
retained on a year-to-year basis beyond age 60 in the 
interests of the city, subject to physical examination, 
but must retire at age 65 after January 1, 1959. 

A civilian employee 67 1/12 years of age, with 23 
years of service, had secured permission to continue his 
employment after he was 65 years of age but he com- 
plains he could not comply with the ordinance because 
it names an effective date 15 days after its passage and 
that a request for the continuance of his employment 
by the city could not be made by the head of his de- 
partment 30 days before the effective date of the ordi- 
nance. This contention has no substance. The ordi- 
nance provides the request for retention in the service 
of the city shall be made by the department head to the 
personnel board for approval “not later than thirty days 
prior to the contemplated date of retirement.” It is 
not required to be made not later than 30 days prior to 
the effective date of the ordinance. This employee had 
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not received any notification of being retired; in fact, he 
had made application for and had been granted permis- 
sion to continue in the employment of the city. 

The compulsory retirement provisions of the 1922 
charter were contained in Article XXI, section 11 there- 
of, and were as follows: “On and after January 1, 
1950, any member who shall have attained the age of 
65 years shall be retired, except elective officials and 
officials appointed by the City Council. Upon written 
request of the member and approval by the department 
head, the Board may continue a member in service 
after age 65, but in no case beyond age 70, except that 
any elective official may continue as a member of the 
system during his tenure of office. * * * Any member 
whose employment is terminated under the conditions - 
of this section and who has less than 10 years of total 
service shall receive, in lieu of a service retirement 
allowance, a refund of his total contributions plus ac- 
cumulated interest as provided in Section 15.” There 
was nothing therein concerning the length of time any 
employee could be retained on duty by the city in the 
period after he attained 60 years of age and until he 
arrived at 70 years of age. The ordinance contains 
similar provisions, except as to the age factor, relative to 
the retirement of police and fire personnel. They may 
retire at age 55 and must retire at age 60 except they 
may, on the conditions designated, be retained on a year- 
to-year basis but in no case beyond age 65. 

If the employment of any employee was terminated 
when he had less than 10 years of service, he was en- 
titled only to a refund of his total contributions plus 
specified interest and by section 12 of the same article 
of the 1922 charter the retirement benefits were pay- 
able upon retirement of an employee if he had attained 
the minimum age of 60 and had completed at least 10 
years of total service as stated in section 10 thereof. 
The retirement age as fixed in the ordinance does not in 
any way change these benefits or rights. The retire- 
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ment age may affect and control whether an employee 
continues his service for the years necessary to qualify 
for a retirement pension but there is no legal require- 
ment which compels an employer to continue the services 
of an employee regardless of his age in order that he 
may qualify for a pension. Since the mandatory re- 
tirement ages stated in the ordinance are above the 
minimum specified in the charter, the determination of 
the mandatory retirement age is a legislative matter 
referred to the reasonable discretion of the city. 

Boyle v. City of Philadelphia, 338 Pa. 129, 12 A. 2d 
43, was litigation instituted by and on behalf of cer- 
tain members of the fire and police bureaus of the city 
of Philadelphia to restrain the enforcement of those 
provisions of the city budget ordinance of December 
15, 1939, affecting firemen and policemen of the age 
and position of the plaintiffs who were afterwards ap- 
pellants in the reviewing court. The question presented 
for decision was whether the council of the city of 
Philadelphia by provisions made part of a budget ordi- 
nance might provide for the compulsory retirement at 
the age of 65 and for the classification as second class 
at the age of 60 all laddermen and horsemen of the 
fire bureau and all patrolmen of the police bureau. 
In the opinion it is said: “Appellants also urge that 
this system of compulsory retirement violates the Pen- 
sion Act of May 20, 1915, * * *. Appellees on the other 
hand insist that policemen and firemen were protected 
by pension or retirement pay prior to the Act of 1915, 
and are by section 10 of that Act expressly exempted 
from its terms. However, it makes no difference, since 
by the establishment of a pension or retirement pay 
the legislature does not guarantee to public employees 
a tenure for the period of service specified as neces- 
sary to fulfill the pension requirements, nor does it 
intend thereby to interfere with the full right of a mu- 
nicipality to dismiss its employees for cause or for 
reasons of efficiency or economy. Underlying all pen- 
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sion legislation is the necessary principle that one who 
has been legally discharged prior to serving the pre- 
scribed term cannot share in the pension or retirement 
benefits.” 

Ellsworth v. City of Portland, 142 Me. 200, 49 A. 2d 
169, involved a situation resulting from the discharge of 
two police captains of the city on May 1, 1946, and the 
placing of them on the pension pay roll. Each of them 
claimed that such action of the city was without his 
consent and was unlawful. They sought mandamus 
against the municipal officers to have the order dis- 
charging them expunged and to have them restored to 
their positions as permanent members of the police force 
with the rank of captain. They claimed the action of 
the city was in violation of a statute which was a part of 
the charter of the city enacted in 1923 which provided 
that except for cause “ ‘neither the city council nor the 
civil service commission shall have power or authority 
to reduce, terminate, or diminish in any away (way) 
the pay, term of office, or pension or retirement privi- 
leges of the members of the police department or of the 
fire department of the City of Portland as now enjoyed 
by them * * *”” The court said: “Whatever may have 
been the rights of the petitioners under the statute as 
originally drafted, the legislature had the right to amend 
the powers of the city in this respect, and in our opin- 
ion the amendment passed in 1927 controls; for, except 
as otherwise provided by the constitution, there is no 
vested right in a public office. * * * This amendment 
in our opinion gave to the city the right at its option, 
either on its own initiative or at the request of the in- 
dividual member of the force, to honorably discharge 
any such officer coming within these provisions and 
to place him on the pension roll * * *.” 

In Humbeutel v. City of New York, 125 N. Y. S. 
2d 198, the court said: “The plaintiffs contend that the 
law is invalid in that it is unreasonable and arbitrary. 
This might be said of every pension law. The court has 
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taken judicial notice of the various retirement laws, 
federal state and city. The mere fact that the law is 
unreasonable and arbitrary will not permit intervention 
by the courts. It is only where the law is so arbitrary 
and so unreasonable that it offends public sensibility 
that the courts may interfere.” 

The 1922 charter, Article VII-A, section 2, provided 
that any member of the police or fire department of the 
city who had served 25 years or over, in the aggregate, 
as a member in any capacity, of the departments of the 
city and also of the age of 55 years or more, was en- 
titled to retire from service and should be allowed a 
pension. The 1922 charter also stated that upon rea- 
sonable notice and hearing the council had power to re- 
quire any person eligible for retirement pension to 
retire and accept the same. The effect of the provisions 
of the 1922 charter was that a pension right thereunder 
vested when the pension provided became payable. 
Civilian employees were entitled to refunds of contribu- 
tions to the pension system upon severance of employ- 
ment before eligibility for pension and to pension “upon 
retirement.” As to policemen and firemen, 25 years 
of service were required as a qualification for a pen- 
sion. That charter also stated in Article VII-A, section 
13: ‘Such contribution shall not give rise to any vested 
rights on the part of such members by reason of said 
contribution, unless and until said member has com- 
pleted all the requirements for a pension herein pro- 
vided.” The present charter is consistent with the 
former one and the general law on the subject. It says 
the right to pension for persons entitled thereto shall 
become effective when the pension becomes payable and 
it shall not thereafter be impaired, abrogated, or di- 
minished. The ordinance does not change or modify 
any pension system; in fact, there is no proof that any 
appellee or any intervener has any vested right in or 
to a pension. 

Lickert v. City of Omaha, 144 Neb. 75, 12 N. W. 2d 
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644, considered the validity of an ordinance which sub- 
mitted amendments to the charter of a city which were 
adopted by an election and became part of the charter 
June 30, 1942. This made changes in the pension sys- 
tem as it applied to the police department. Therein this 
court declared: ‘‘The existence of legislation making 
pension and retirement provisions for members of a 
police department and the acceptance or retention of 
employment as a member of a police department does not 
establish a contract, between the member and the city, 
that such members will thereafter be granted the retire- 
ment and pension benefits provided in such legislation. 
* * * Until the particular event happens upon which 
the pension is to be paid there is no vested right in the 
police officer to such payments. * * * The legislative 
change amending the pension provisions, previous to the 
happening of one or more of the conditions mentioned in 
the act, impairs no absolute right of property in the 
police officer.” See, also, Sullivan v. City of Omaha, 
146 Neb. 297, 19 N. W. 2d 510; Vanous v. City of Omaha, 
148 Neb. 685, 28 N. W. 2d 560. 

The findings and adjudication of the trial court as to 
section 8.20 (1) of the 1956 charter and the provisions 
of the ordinance for compulsory retirement of city em- 
ployees as stated above are incorrect. 

There were many parts of the ordinance found by the 
trial court to be invalid for various reasons such as 
conflict of the ordinance with the 1956 charter, attempt 
of the ordinance to delegate to individuals or the per- 
sonnel board legislative powers, and inconsistency of the 
ordinance with itself. A detailed discussion of all the 
matters involved in and affected by the findings could 
not be contained in the reasonable confines of an opin- 
ion. An examination and study of the record have 
resulted in conclusions concerning the findings in these 
respects as follows: 

The trial court found that subsections (1) to (4), in- 
clusive, and subsection (8) of section 6.05 of the 1956 
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charter relate to persons seeking employment by the 
city and the remainder of the section concerns the em- 
ployed personnel of the city and that the first subsec- 
tion mentioned above requires that all persons seeking 
employment by the city take a competitive examination. 
This is correct. A consideration of the ordinance as a 
whole convinces that noncompetitive examinations are 
only incident to reallocated positions. The examinations 
concerned an employee or employees who have filled 
the position or positions that are reallocated. This does 
not involve in any way the original employment or the 
re-employment of a former employee. It does involve 
promotion and additional or new duties. It is not a 
violation of any provision of the charter relating to 
those seeking original employment by the city. Such 
examinations are authorized by the charter which pro- 
vides for the promotion of employees from lower to 
higher positions in the classified service through an 
examination program which will foster a municipal 
career service. Such provisions are in fact only a proper 
transitional means to carry out the plan and object of 
the system for the benefit of the employee who is there- 
by promoted. There is no objectionable conflict in this 
regard between the charter and the ordinance. 

The court found that the ordinance states that pro- 
motional examinations shall be of like kind and char- 
acter as those for original appointment to the service 
and that the ordinance contains provisions for noncom- 
petitive examinations for certain appointments and pro- 
motions and hence it is inconsistent with the charter and 
is also inconsistent with itself. The ordinance provides 
that examinations are to test capacity and fitness; may 
include written, oral, physical, or performance tests; 
and may consider factors such as education, experi- 
ence, aptitude, knowledge, character, physical fitness, 
or other qualifications and attributes relative to fitness. 
There would seem to be no objectionable features to 
promotional examinations being of the same kind and 
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character as those for original appointments. In addi- 
tion they consider quality and length of service. Non- 
competitive examinations for promotions have been con- 
sidered and disposed of in the immediately preceding 
discussion of the subject and what is said in relation 
thereto need not be here repeated. A careful examina- 
tion of the ordinance and the charter has failed to estab- 
lish any inconsistency existing in the provisions referred 
to by the court. The court has not pointed out any spe- 
cific inconsistency. The petition in the case has no 
specific allegation pertaining to this and the petition 
of intervention only generally states the provisions for 
noncompetitive examinations in the ordinance are con- 
trary to the provisions of the 1956 charter. The sections 
of the ordinance pertaining to examinations are not in- 
consistent but are clear, definite, and complete. The 
finding of the court concerning this is contrary to the 
record. 

A finding of the trial court is that the ordinance vio- 
lates the charter by providing that promotional exam- 
inations shall take into consideration the quality and 
length of service, where records are available, to pro- 
vide the basis for such rating but the charter says the 
ordinance shall provide the methods of awarding pay 
increases and promotions based on merit and seniority. 
There is no evidence that there are any such records 
available and any attempt to evaluate merit and senior-- 
ity on that basis would be mere speculation and. im- 
proper. The provision of the ordinance which uses the 
elements of “quality and length of service” is tanta- 
mount to the terms “merit and seniority” in the charter. 
The ordinance provides for compensation of employees, 
for the preparation and adoption of a pay plan, and 
specifically provides for salary advancements or pay 
increases based on merit and each year of service to the 
extent of permitting a 2-step salary increase where 
deserved and an automatic increase upon completion of 
a 6-month probationary period. It also provides for a 
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pay increase upon promotion. The pay plan presently 
before the personnel board contains pay ranges and in- 
formation for increments. The charter requires the per- 
sonnel rules and regulations to be submitted to the 
council within 8 months after the appointment of the 
first personnel director but the classification plan and 
pay plan are required to be submitted to the personnel 
board only within 1 year of the appointment of the first 
director. The compensation or pay plan is required to 
be forwarded, with no time limit specified, to the mayor 
who in turn, without time limit, submits it with com- 
ments to the council for adoption as an ordinance. This 
shows that the charter requires and contemplates the 
adoption of personnel rules and regulations prior to the 
adoption of a classification plan and prior to the adop- 
tion of a pay plan by the process above mentioned. The 
ordinance also requires that a proper and suitable com- 
pensation and pay plan be adopted and does this by a 
verbatim repetition of a section of the charter. The 
record shows that the pay plan is presently before the 
personnel board. The ordinance comprehensively estab- 
lishes rules relating to the classification plan which is 
also before the personnel board for consideration and 
evaluation and involves about 187 classifications among 
approximately 1,600 employees. The finding of the court 
in this regard cannot be sustained. 

The trial court found that the ordinance includes 
neither a method of holding or grading competitive ex- 
aminations and that section 6.05 of the 1956 charter 
requires the personnel rules to contain such provisions. 
The record does not sustain this finding. The ordinance 
prescribes the method of holding examinations in minute 
detail. Likewise, the method of grading competitive 
examinations is fully specified, including procedure for 
review and correction of any error in grading upon claim 
of error by the applicant. 

The provisions of the ordinance are adequate to satisfy 
the requirements of the charter in reference to the 
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compensation or pay plan, promotion to foster a career 
service, and for increases and promotions based upon 
merit and seniority. The finding to the contrary is not 
sustained by the record. 

A finding of the court is that a part of the ordinance 
designated “Selection By Examination” is vague and 
indefinite and fails to comply with the charter. The 
finding is no more informative or specific than that 
statement and is without support in the record. The 
section of the ordinance clearly provides for all regular 
appointments to be based on merit and fitness to be 
determined by examinations, as far as practicable, re- 
lating to capacity and ability to efficiently discharge the 
duties. It permits limitation to regular employees in 
the service if it is determined that there are sufficient 
in number and qualifications to provide adequate 
competition. : 

The trial court found a violation of the charter be- 
cause in its language the ordinance attempts to delegate 
to the personnel director power to establish methods of 
holding and grading certain examinations. This relates 
to authority of the personnel board to delegate to the 
personnel director when the character or conditions 
of employment make it impracticable to supply the 
needs of the service by appointments in accordance 
with other prescribed procedures to fill positions in- 
volving unskilled labor, domestic attendants, or cus- 
todial work by the employment of such other procedures 
as the personnel director determines to be appropriate to 
assure selection of such employees on the basis of merit 
and fitness, but the section requires an examination to 
be utilized by the director as a basis of selection of em- 
ployees for the positions. There is no claim that any 
party to this case is or can be even remotely affected 
by this section. It does not merit the condemnation 
assigned to it by the trial court. 

The trial court found the ordinance failed to provide 
for hours of work and overtime pay in the manner re- 
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quired by the charter. The charter requires the per- 
sonnel rules to provide for hours of work and overtime 
pay. The ordinance, concerning hours of work, says 
that each department head shall submit to the personnel 
director a report stating the present hours of work for 
all subdivisions of the department and these hours of 
work shall remain in effect until this section of the 
rules has been amended. It also says, concerning over- 
time payment, that each department head shall submit 
to the personnel director a report stating the present 
practices of the department controlling compensation 
for overtime work. These practices shall remain in 
effect until this section of the rules has been amended. 
These provisions do not comply with the mandatory 
charter requirement that hours of work and overtime 
pay must be provided in the personnel rules. The find- 
ing of the court in this regard is correct. 

An insufficiency in the ordinance was found by the 
court because, as stated in the finding, it does not set 
out the manner in which disciplinary actions may be 
taken and the kind of actions permitted for specific 
causes. Disciplinary actions are provided in detail in 
more than 20 specifications followed by provisions for 
reprimand, suspension, demotion, or dismissal for vio- 
lation thereof. Written reprimand and procedure for 
demotion, suspension, or dismissal are provided and the 
maximum time of suspension is fixed. Investigations, 
hearings, and appeals are specified. The personnel 
board may increase, decrease, or modify any penalty 
imposed. The decisions and actions in this respect are 
subject to all remedies available to officer or employee 
in the courts. The ordinance is sufficient and does not 
conflict with the charter. 

The trial court said the ordinance failed to state the 
procedure for assignments of responsibility for making 
investigations, bringing charges, and taking other neces- 
sary actions in connection with violation of section 
6.11 of the charter. The charter provision prohibits 
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discrimination because of race, politics, or religion, re- 
tention of those advocating overthrow of the govern- 
ment by force or violence, political or fund-raising ac- 
tivities, or holding of office in any political party; and 
provides for forfeiture by an employee of his position 
if he seeks an elective office, specified employment with 
any other public body, or a gift or payment regarding 
any test or promotion, but reserves his right to express 
opinions and to cast votes. Any person who willfully 
or corruptly violates any of the provisions of it is sub- 
ject to dismissal and such other punishment as may be 
provided by law. The charter requires the personnel 
board to make any investigation which it may consider 
desirable concerning personnel administration in the city 
service and to report to the mayor and council its find- 
ings, conclusions, and recommendations. There is a 
provision in the ordinance which says that in connec- 
tion with the review of an appeal or for any other pur- 
pose necessary to determine the adherence to any pro- 
vision of the charter regarding personnel administration 
of these rules, the personnel board and the personnel 
director or either of them may conduct such investiga- 
tions as are necessary. The functions and duties of the 
personnel board specified in section 6.04 of the charter 
are repeated verbatim in the ordinance. The charter 
makes the personnel director, the administrative head of 
the personnel department, responsible for the proper 
conduct of all administrative affairs of the department 
and for the execution of a personnel program prescribed 
in the charter, in the ordinance, and rules consistent 
therewith. The finding of the court in this respect is 
not sustained by the record. 

A finding of the trial court is that the ordinance vio- 
lates the charter by reducing vacation benefits and 
granting less earned vacation leave. The ordinance 
grants vacation leave of 1 day each month for less than 
5 years of employment, 114% days per month after 5 
years of employment, accumulation to a maximum of 
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24 days, and other specific provisions regarding leaves. 
The charter provides that it shall not affect or impair 
employee vacation or sick leave accrued or the validity 
of eligible lists created under the charter provisions, 
ordinance, and rules in force at the time the charter 
took effect. The present charter does not provide any 
requirement that thereafter vacation leaves must con- 
tinue at either a stated minimum or a greater rate. 
This is an administrative matter. If the basis of the 
finding of the court is that vacation leave accrued by 
employees prior to the effective date of the ordinance 
is adversely affected, then the conclusion is incorrect. 
The ordinance provides in case of employee’s accumu- 
lation of vacation leave with pay exceeds 24 days on 
the effective date of the ordinance, such excess accumu- 
lation shall be taken at least at the rate of one-fourth 
of such excess accumulation per year in addition to 
current accruals of vacation leave with pay until li- 
quidated. Any excess accumulations remaining 4 years 
from the effective date of these rules shall be forfeited. 
A requirement that accrued annual vacation leave be 
taken within a reasonable specified time is an admin- 
istrative matter. Any accumulated vacation leave is 
preserved by the ordinance but it is not indefinitely 
or forever continued. The latter would be neither 
feasible nor sensible. This objection to the ordinance 
is unfounded. 
The 1956 charter provides that a person occupying a 
position in the classified service of the city when the 
charter took effect, who had completed a period of pro- 
bationary service, should be continued in that classi- 
fication without examination or working tests until and 
unless lawfully reclassified or separated therefrom. The 
ordinance in section 69-4.3 states that an employee 
holding a position in the classified service who has not 
attained permanent status but who has served faith- 
fully and adequately in his present position, as certified 
by the depatrment head, for a period of 6 months should 
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be given the status of a regular employee in his present 
position upon passing a noncompetitive examination. 
The trial court properly found that the above provisions 
are in conflict to the extent that the provisions of the 
ordinance requiring the employee to submit to an exam- 
ination conflicts with the provision of the charter that his 
status shall continue without examination. To the extent 
of that conflict the ordinance is ineffective and an em- 
ployee of the description contained in the charter and the 
ordinance is entitled to the status of a regular employee 
in his present position without an examination. 

The trial court found that section 69-16.5 (e) is in 
conflict with the charter because it is an attempt to 
delegate legislative authority. The charter vests legis- 
lative powers in the council and states that personnel 
rules shall provide procedure and responsibility for 
taking necessary action in connection with violation 
of section 6.11 of the charter. The provision of the 
ordinance above referred to prohibits fund-raising ac- 
tivities by employees without prior approval of the per- 
sonnel board. Prescribed standards under which the 
personnel board may approve such fund-raising activ- 
ities require the personnel board to approve and publish 
a list of fund-raising activities which in its judgment 
comply with the standards set forth therein, and pro- 
vide that such list shall not be restrictive but shall 
serve as a guide and authorize changes therein from 
time to time within the standards set forth in the sub- 
section. The section of the charter above mentioned 
states that no nonelective officer or employee of the 
city service shall actively participate in any campaign, 
solicit or contribute funds for any political purpose, or 
hold office in any political party other than to exercise 
his right as a citizen to express his opinion and to 
cast his vote. The ordinance provides standards gov- 
erning the board’s approval. There is no basis there- 
fore for saying that the ordinance attempts to grant 
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legislative power to the board. The finding of the 
court in this regard is without merit. 

The trial court found that the statement of the ordi- 
nance that the city council should approve personnel 
rules and any amendment or revision of them conflicts 
with the charter provision that the council should enact 
a set of personnel rules and the charter provision that 
legislative powers are vested in the council. This is 
an instance of the use of loose and inaccurate language, 
but the charter provisions govern and the intention is 
clear that the approval spoken of in the ordinance must 
be in the form of an ordinance of the city. It is obvious 
that any amendment of an ordinance must be by another 
ordinance or by a superior law. The ordinance does 
not say how the council should approve any amendment 
or revision. The finding of the court cannot be 
sustained. 

The charter states that the pay plan shall become 
effective when adopted as an ordinance by the council. 
Any amendment of it requires the same character of 
adoption by that body. The ordinance says the council 
Shall approve the pay plan and any amendments there- 
to. The court found that these sections were in con- 
flict and that the ordinance disregarded the fact that 
the charter vested all legislative power in the council. 
The court disregarded the ordinance as a whole and 
the parts thereof which should be considered together 
as relating to the same subject. The ordinance recites 
verbatim the provision of the charter that the pay plan 
shall become effective when adopted as an ordinance 
by the council and amendments to the plan shall require 
the same approval as the original adoption of the plan. 
The adoption of the plan and any amendment of it is 
required by the charter to be done by ordinance. The 
approval reference in the ordinance does not provide 
the method by which the adoption of the plan could be 
accomplished. The ordinance could not change the 
charter and the intention is clear that approval as used 
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in the charter was to be accomplished by a method of 
the character the charter makes mandatory, that is, by 
ordinance. The finding of the court in this respect is 
without support. 

The judgment should be and it is reversed and the 
cause remanded to the district court for Douglas County 
with instructions to render and enter a judgment in 
accordance with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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1. Taxation. The presumption is that when an officer or an as- 
sessing body values property for assessment purposes, he or 
it acts fairly and impartially and the burden is on the property 
owner to establish that the assessment of the property is 
improper or excessive. 

The domicile of the owner is the taxable situs assigned 

to tangible personal property where an actual situs has not 

been acquired elsewhere. 

The state which is the domicile of the owner of 

tangibles is the situs of tangible personal property tempo- 

rarily in another state but not permanently located there. 

Tangible personal property belonging to a corporation 

is assessed in the taxing area of the principal place of business 

of the corporation unless otherwise provided by statute or 
unless it has acquired an actual situs elsewhere. 
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Patrick W. Lyncu, Jupce. Affirmed. 
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Bostaucu, J. 

This appeal contests the correctness of an adjudica- 
tion of the district court for Douglas County sustaining 
the conclusion of the county board of equalization which 
determined the valuation of the tangible personal prop- 
erty of appellant for taxation purposes. 

The basic value of the tangible personal property 
of appellant in Douglas County as exhibited by the 1956 
schedule made and filed by it with the assessor of the 
county was $12,800. The assessor increased the value 
thereof to $55,000. The complaint of appellant made to 
the county board of equalization complained only that 
the valuation as fixed by the assessor was excessive and 
it asked the board to review and correct it. The board 
of equalization denied the complaint and sustained the 
valuation of the property as determined by the asses- 
sor. The petition of appellant on appeal to the district 
court stated that the valuation of its property as de- 
termined by the county assessor and the board of equal- 
ization was arbitrary and excessive and that appellant 
was found to be the owner of property which did not 
exist and property which was not owned by it in Doug- 
las County or the State of Nebraska. Appellee denied 
the statements of the petition. 

The district court found that appellant on March 1, 
1956, owned personal property located outside of Doug- 
las County of a value in excess of the value assessed 
by the taxing officials of that county; that appellant 
failed to sustain its burden by legal evidence that the 
property owned by it which was without the State of 
Nebraska had acquired a permanent situs in any other 
state as of March 1, 1956; and that Nebraska was the 
domicile of the owner of the property and it then had 
a taxable situs in Nebraska. The order of the board of 
equalization from which the appeal was taken was sus- 
tained by the district court. This appeal is from that ad- 
judication. 

The entire evidence was produced at the trial by 
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appellant. Appellant, a domestic corporation with its 
general office and place of business in Omaha, Douglas 
County, Nebraska, from which it directed all of its 
operations, was at the times important to this litiga- 
tion engaged in the business of a general contractor 
but its engagements consisted principally of earth-moving 
operations. Appellant owned and had at its place of 
business office furniture, fixtures, and supplies appro- 
priate for conducting the affairs of the corporation. 
Appellant owned other equipment suitable for con- 
ducting its operations consisting generally of tools, trac- 
tors, machinery, and other like appropriate items. This 
property, referred to herein as equipment, was used in 
its engagements in different states outside of Nebraska 
in the construction of projects for which it was en- 
gaged. As each project was completed, the equipment 
was then moved to another location in the same or an- 
other state. The equipment, the occasion of this liti- 
gation, had been used in other states and had not been 
in Douglas County or the State of Nebraska since 1954. 
It had been assessed for taxes by and the taxes levied 
thereon had been paid to South Dakota and Iowa in 
the years 1957 and 1958, respectively. The record is 
silent as to any assessment of the equipment for taxes 
outside of Nebraska in the year 1956. The cost of the 
equipment owned by appellant on March 1, 1956, was 
$219,757.70 and its book value on that date was $156,850. 
There is in the record no direct evidence as to the fair 
market or actual value of the equipment on that date. 
The equipment was all actually located and used in 
the business of appellant in states other than Nebraska in 
the year 1956. 

The deficiency in the case of appellant is that there is 
no allegation made in its complaint to the board of 
equalization or in its petition in the district court, nor 
is there any evidence in the record, that any of the tan- 
gible personal property of appellant had on March 1, 
1956, acquired a permanent situs in any state other than 
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the State of Nebraska. The presumption is that when 
an officer or an assessing body values property for assess- 
ment purposes, he or it acts fairly and impartially and 
the burden is on the property owner to establish that 
the assessment of the property is improper or excessive. 
Gamboni v. County of Otoe, 159 Neb. 417, 67 N. W. 
2d 489; Lucas v. Board of Equalization, 165 Neb. 315, 
85 N. W. 2d 638; K-K Appliance Co. v. Board of Equal- 
ization, 165 Neb. 547, 86 N. W. 2d 381; Ainsworth v. 
County of Fillmore, 166 Neb. 779, 90 N. W. 2d 360. 

Tangible personal property, in the absence of statute 
and anything to show that it has acquired an actual 
situs elsewhere, has its situs at the domicile of the 
owner. Tangible personal property may not be taxed 
in a taxing area other than that of the domicile of the 
owner unless it has acquired a local or permanent loca- 
tion in that area and not a transient or temporary one, 
and the taxing area of the domicile of the owner re- 
mains the permanent situs for tax purposes notwith- 
standing occasional excursions of the property to for- 
eign parts. Permanency of tangible personal property 
in a taxing area is determined by the ownership and 
use for which the property is designed and does not 
embrace the idea of a forever-fixed location or the 
thought that the owner bringing personal property in the 
area has no present intention of ever removing it; but 
it excludes the idea of mobile personal property which 
happens to be in the taxing area at the moment of the 
assessment of property which, for some definite pur- 
pose of the owner, has come to rest within the area 
for a limited time. 

Ainsworth v. County of Fillmore, supra, declares: 
“The domicile of the owner is the taxable situs assigned 
to tangibles where an actual situs has not been ac- 
quired elsewhere. * * * The state which is the domicile 
of the owner of tangibles is the situs of tangible per- 
sonal property temporarily in another state but not 
permanently located there.” It is said in the opinion 
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in that case: ‘In order to have rendered this wheat 
nontaxable in Nebraska on March 1, 1957, it must not 
only have been on that date without the jurisdiction 
but also the situs must have had the character of per- 
manency. * * * Under this rule * * * unless the prop- 
erty has acquired a permanent situs in the state where 
it is located, it becomes the duty of the court to ad- 
judicate unfavorably to a contention that tangible prop- 
erty outside the state of the residence of the owner 
is not taxable to-the owner in the state of his residence. 
* * * In this light it becomes necessary to say that per- 
manent situs outside the State of Nebraska on March 
1, 1957, was a fact essential to the right of plaintiffs 
to the relief prayed in this action. This essential fact 
has not been pleaded directly or by reasonable infer- 
ence in the petition. The allegation of this fact was 
essential to the statement of a good cause of action.” 

Capital Construction Co. v. City of Des Moines, 211 
Iowa 1228, 235 N. W. 476, states: “The evidence shows 
that the moving of this machinery to the state of Illinois 
was for the temporary purpose of completing a con- 
tract for pavement * * *. The absence of the machin- 
ery from the state of Iowa, therefore, was only tem- 
porary, and not of a permanent nature. This being 
true, the contention of the appellant as to taxing tan- 
gible property located in another state has no appli- 
cation. Were the rule otherwise, the owner of tan- 
gible personal property could move it beyond the limits 
of the state prior to January first of any year, and 
shortly thereafter return it within the state, and thus 
avoid taxation thereon. * * * Under the general rule 
universally recognized, not only in this state but else- 
where, tangible personal property belonging to a cor- 
poration is assessed in the assessment district of the 
principal place of business of said corporation, unless 
otherwise provided by law.” See, also, George M. 
Brewster & Son, Inc. v. Borough of Bogota, 20 N. J. 
Super. 487, 90 A. 2d 58; Brock & Co. v. Board of Super- 
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visors, 8 Cal. 2d 286, 65 P. 2d 791, 110 A. L. R. 700; 
Annotation, 110 A. L. R. 707. 
The judgment of the district court should be and it 
is affirmed. 
AFFIRMED. 


Huco F. KRUEGER, ALSO KNOWN AS Huco KRUEGER, 


APPELLANT, V. MYRTLE KRUEGER ET AL., APPELLEES. 
98 N. W. 2d 360 


Filed October 9, 1959. No. 34606. 


1. Pleading: Evidence. Statements, admissions, and allegations 
in pleadings upon which the case is tried are always in evidence 
for all the purposes of the trial; they are before the court, and 
may be used for any legitimate purpose. 

A party may at any and all times invoke the 
language of his opponent’s pleading, on which a case is being 
tried, on a particular issue, as rendering certain facts indis- 
putable; and in doing this he is neither required nor allowed to 
offer such pleading in evidence in the ordinary manner. 

8. Wills: Evidence. in construing a will the whole thereof will 
be considered and from its four corners the court will 
determine the intent of the testator and give effect thereto, and 
extrinsic evidence is not admissible to determine the intent of 
the testator as expressed in his will unless there is a latent 
ambiguity. 

4. Wills: Quieting Title. The original jurisdiction of the district 
court over an action to quiet the title to real estate is not 
affected by the fact that incident thereto there is involved the 
construction of a will. 

5. Wills: Evidence. Where the description of the real property 
devised in a will is inaccurate, or there is a latent ambiguity 
with respect thereto, extrinsic evidence is competent to resolve 
the ambiguity and identify the property designated. 

6. Appeal and Error. A judgment rendered by the district court 
which is free from error is not rendered invalid by the fact 
that the court gave an incorrect reason therefor. 


APPEAL from the district court for Cuming County: 
Fay H. Pottock, Jupce. Affirmed. 
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Hutton & Hutton, for appellant. 
H. M. Nicholson, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


MEssMmMoRrE, J. 

This is an action brought in the district court for 
Cuming County by Hugo F. Krueger, also known as 
Hugo Krueger, plaintiff, against Myrtle Krueger, Flora 
Pestel, Alvin Pestel, husband of Flora Pestel, and all 
persons claiming any interest in or to certain tracts of 
land, defendants, the purpose of the action being to 
quiet title to certain land described in the petition in 
the plaintiff. The trial court rendered judgment which 
quieted title in the plaintiff to a 40-acre tract of land 
to which the defendants and cross-petitioners, Myrtle 
Krueger and Flora Pestel disclaimed any interest; 
quieted title in the cross-petitioners, Myrtle Krueger 
and Flora Pestel, to 80 acres of land to which said cross- 
petitioners claimed title; and rendered judgment against 
the plaintiff in favor of the defendants and cross-peti- 
tioners Myrtle Krueger and Flora Pestel in the amount 
of $800 for rent of the premises of which plaintiff was 
in possession and farming. The plaintiff filed a motion 
for new trial which was overruled, and plaintiff appealed. 

For convenience we will refer to the plaintiff as Hugo 
Krueger; to the defendants and cross-petitioners as 
Myrtle Krueger and Flora Pestel; and to the father of 
the plaintiff and defendants as F. A. Krueger. 

The land here involved is all in Cuming County. Con- 
sequently we will not repeat the description in detail. 

The petition alleged that on January 13, 1919, F. A. 
Krueger became the owner of the southwest quarter of 
the northwest quarter, the northwest quarter of the 
northwest quarter, and the northeast quarter of the 
northwest quarter of Section 32, Township 23 North, 
Range 4 East of the 6th P. M., and the southeast quarter 
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of the northwest quarter of said section; that on June 
25, 1932, F. A. Krueger executed and delivered to Hugo 
Krueger a deed which was filed of record August 15, 
1932, conveying to him the northeast quarter of the 
northwest quarter, and the southeast quarter of the 
northwest quarter of Section 32; that F. A. Krueger made 
and executed a will on March 2, 1949, which provided 
in part: “3. I give and devise the north half of the 
north half of the northwest quarter of section 32, * * * 
to my daughter, Myrtle Krueger. 4. I give and devise 
the south half of the north half of the Northwest quar- 
ter of section 32, * * * to my daughter, Flora Pestel. 
6. All the rest, residue, and remainder of my estate 
I give, devise, and bequeath to my son, Hugo Krueger,” 
thereby purportedly devising the entire north half of 
the northwest quarter of Section 32; that however, F. 
A. Krueger at the time of his death had not been the 
owner of the east half of the northwest quarter of Sec- 
tion 32 since 1932, therefore, the attempted devise of the 
northeast quarter of the northwest quarter of Section 32 
was a nullity, but the record was clouded with said at- 
tempted devise; that said cloud should be removed by 
the quieting of title in the plaintiff; that the deed records 
of Cuming County reflect that on the date of the death 
of F. A. Krueger, he was the owner of the west half 
of the northwest quarter of Section 32; that on August 
1, 1957, two deeds were filed of record in Cuming County, 
purportedly passing the title to the west half of the 
northwest quarter of said section, or 80 acres, as fol- 
lows: The east half of the west half of the northwest 
quarter of Section 32 to Flora Pestel, and the west half 
of the west half of the northwest quarter of Section 32 
to Myrtle Krueger; that said deeds were executed by 
F. A. Krueger on December 15, 1937, in the presence of 
Otto F. Paege, and were at that time delivered to Paege 
for safekeeping in the Citizen’s National Bank at Wis- 
ner, Nebraska, solely for F. A. Krueger who retained 
full control over said deeds which were never delivered 
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by the grantor to the purported grantees, Myrtle Krueger 
and Flora Pestel; and that said deeds therefore are not 
valid, but their existence on the record casts a cloud 
on the record which should be removed. The petition 
further alleged that the last will and testament of F. A. 
Krueger, which was probated in the county court of 
Cuming County, had full validity, force, and effect as 
to all of the real estate owned by F. A. Krueger at the 
time of his death. The prayer of the petition was that 
the title to said premises be quieted and confirmed in 
the following persons: The north half of the northwest 
quarter of the northwest quarter of Section 32, in Myrtle 
Krueger; the south half of the northwest quarter of the 
northwest quarter of Section 32, in Flora Pestel; and 
the northeast quarter of the northwest quarter, and the 
southwest quarter of the northwest quarter of Section 
32, in Hugo Krueger. 

The answer and cross-petition of the defendants Myrtle 
Krueger and Flora Pestel alleged that on and prior 
to December 15, 1937, F. A. Krueger was seized in fee 
simple of the west half of the northwest quarter of Sec- 
tion 32; that on said day he made, executed, and acknowl- 
edged two warranty deeds conveying the east half of 
the west half of said northwest quarter to Flora Pestel, 
his daughter, and the west half of the said west half of 
the northwest quarter to his daughter Myrtle Krueger; 
that he delivered said deeds to the Citizens National 
Bank of Wisner with oral instructions to deliver the 
same after his death to the grantees named therein; 
that F. A. Krueger intended at such time to part with 
all power to repossess said deeds, and intended the deeds 
to operate as a present conveyance, reserving to him- 
self a life estate in the premises; that the deeds were 
so held by the bank, and, after the death of F. A. Krueg- 
er, were delivered to the cross-petitioners; and that by 
virtue thereof each cross-petitioner became seized of 
the premises described in the deed made to her. The 
cross-petitioners further alleged that their father in- 
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tended by his will to devise them the same land which 
he had theretofore conveyed to them, which was the 
land owned latest in point of time; and that the descrip- 
tions of the land in the will as to the north half of the 
northwest quarter were intended to mean the west 
half of the northwest quarter. The prayer was that 
cross-petitioners be decreed to be the owners of the west 
half of the northwest quarter in divided shares as fixed 
by the deeds made to them. 

The plaintiff's answer and reply to the defendants’ 
cross-petition specifically denied delivery of the deeds 
to the property here involved to any of the defendants 
and cross-petitioners, and that anyone but the plaintiff 
had any interest in the northeast quarter of the quarter 
section here involved; specifically alleged that the will 
of F. A. Krueger, deceased, was executed after the exe- 
cution of the deeds in question and that said will disposed 
of the real estate of the deceased as he intended; and 
generally denied the cause of action set forth in defend- 
ants’ cross-petition. For reply it denied all allegations 
of the cross-petition not admitted, and renewed the 
prayer of the petition. 

The record discloses by stipulation that Frank A. 
Krueger, usually known as F. A. Krueger, died on Janu- 
ary 28, 1957. His wife, Emerette Krueger, died on July 
13, 1933. Frank A. Krueger and Emerette Krueger were 
the parents of four children, Hugo F. Krueger, Myrtle 
Krueger, Flora Pestel, and Esther Kind who is not a 
party to this suit. Prior to June 25, 1932, F. A. Krueger 
was the owner of the east half of the northwest quarter 
of Section 32. On the said day he and his wife jointly 
conveyed said premises to Hugo Krueger for a consid- 
eration of one dollar, free and clear of mortgage encum- 
brance. Prior to June 25, 1932, Emerette Krueger was 
the owner of the southwest quarter of the northeast quar- 
ter of Section 32. On the same day, her husband 
joining, she conveyed said premises to Hugo Krueger 
for a recited consideration of one dollar, free and clear 
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of mortgage encumbrance. Prior to December 15, 1937, 
F, A. Krueger was the owner of the southwest quarter 
of Section 29, Township 23, Range 4 in Cuming County. 
On said day he conveyed these premises to Fred A. 
Kind, his son-in-law and the husband of Esther Kind, 
for a recited consideration of five dollars, subject to a 
mortgage encumbrance. The grantee also covenanted 
in the conveyance to pay $2,000 to Myrtle Krueger in 
yearly installments of $100. Prior to December 15, 
1937, F. A. Krueger was the owner of the west half of 
the northwest quarter of Section 32, which was free 
of mortgage encumbrance. Immediately prior to De- 
cember 15, 1937, the lands described above were the 
only lands owned by F. A. Krueger, and thereafter, dur- 
ing his lifetime, he acquired ownership of no other 
lands. 

Otto F. Paege testified that he had been a resident 
of Wisner, Nebraska, for 37 years, and was the cashier 
of the Citizens National Bank; that he had known F. A. 
Krueger all his life; and that he remembered when F. A. 
Krueger came into the bank, by himself, to have the 
deeds prepared. These deeds, one a warranty deed to 
Myrtle Krueger and the other a warranty deed to Flora 
Pestel, are in evidence. This witness prepared the deeds 
during banking hours. After the deeds were prepared, 
F. A. Krueger told this witness to give the deeds to the 
proper persons designated therein, after his death. The 
deeds were to be kept in the bank, and were put in en- 
velopes and placed in the general files of the bank. The 
deeds remained there until after F. A. Krueger’s death. 
This witness had not thought of the deeds for a number 
of years, and when the thought came to him, he located 
the deeds in the general files of the bank, held them 
for some time, and then delivered them in person by 
handing one of the deeds to Myrtle Krueger and the 
other to Flora Pestel who took the deeds out of the bank. 

On cross-examination this witness testified that he 
did not deliver these deeds until July 1957; and that 
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between the time of the death of F. A. Krueger and the 
time the deeds were delivered they were in his posses- 
sion as executor of the estate of F. A. Krueger, deceased, 
who died on January 28, 1957. He further testified that 
he located the deeds in the middle of February 1957. 

A deposition of this witness was taken on March 31, 
1958. We might sum up this part of the record as 
being to the effect that this witness gave contradictory 
statements as to whether or not the grantor of the deeds 
in question gave instructions to him to have the deeds 
delivered, or that the grantor could have the deeds at 
any time he desired. The grantor never at any time 
after the deeds were made, executed, and placed in 
the files of the bank, made any demand to have the deeds 
delivered to him. In fact, nothing was ever said about 
the deeds after the transaction had in the bank with this 
witness. Nothing was ever said by this witness to 
Krueger about the deeds during the time the same were 
in the bank. This witness did testify that he would 
have turned the deeds over to F. A. Krueger on Krueger’s 
demand, but afterwards he said he would not have 
turned them over to Krueger if Krueger demanded 
them, on the theory that the bank could be involved 
in litigation if he turned the deeds over to Krueger 
upon demand. 

The land in question was leased to Hugo Krueger who 
farmed it, with F. A. Krueger receiving rentals as desig- 
nated in the lease. Hugo Krueger testified that he 
farmed the land in 1957 and 1958; and that he made no 
accounting for rent on the south 40 acres of which he 
had been in possession, that is, the south half of this 
80 acres of land. 

Elmer Matthies testified that he was a cousin of F. 
A. Krueger. He lived in Krueger’s home during 3 
months of the winter of 1930, and lived with the Pestels 
from 1933, off and on, until 1954. He further testified 
that F. A. Krueger was at the Pestels’ home from 1940 
until 1948, when he went to live with his son Hugo 
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Krueger, and lived there until he died. This witness 
was living with the Pestels at the time F. A. Krueger 
went to live with Hugo Krueger. He further testified 
that he was familiar with the 80 acres of land here in- 
volved, 40 acres of which is in controversy; that he had 
conversations with F. A. Krueger about this land on 
occasions when they were staying in the same place; 
and that when they would drive around and look at the 
crops Krueger would talk about the land. He remem- 
bered one occasion in particular in the summer of 1948 
when he and Krueger were in the house alone and 
Krueger told him the 80 acres of land belonged to his 
two daughters, that he had made deeds to them. He 
did not say where the deeds were, but said that he was 
using the land for his income as long as he lived and 
that he had given all of his property away and divided 
it up where it should go. This witness further testi- 
fied that he knew that 120 acres had been deeded to 
Hugo Krueger, which left F. A. Krueger only 80 acres 
of land; that F. A. Krueger told this witness that each 
of his daughters was getting 40 acres; and that the 
deeds were made to the daughters in 1937. On cross- 
examination this witness testified that F. A. Krueger 
did not say in what manner each daughter was getting 
40 acres of land. 

Fred Kind, a brother-in-law of the plaintiff, testi- 
fied that he had been the owner of 160 acres of land 
since 1937. This land is north of the 80 acres in con- 
troversy. He further testified that the deed made to 
him was made on the same day that the deeds were made 
to the daughters of F. A. Krueger; and that the reason- 
able rental value of the land in question, being farmed 
by Hugo Krueger, for the years 1957 and 1958, would 
be $10 per acre. 

It was stipulated that F. A. Krueger, during his life- 
time, collected the rents, made repairs, and paid the 
taxes on the 80 acres of land in controversy, and re- 
tained control over the same. 


90 NEBRASKA REPORTS [Vou. 169 


Krueger v. Krueger 


The plaintiff assigns as error that the trial court 
erred in holding that there was a delivery of the deeds 
to the grantees and cross-petitioners; and that the trial 
court erred in not finding that the last will and testa- 
ment of the deceased passed title to the land described 
therein to Hugo Krueger as provided for in the residuary 
clause of the will. 

While the question of the delivery of the deeds is 
raised in this litigation, we conclude that it is not neces- 
sary to determine this issue in arriving at our decision 
in this case for reasons hereinafter stated. 

Certain paragraphs of the last will and testament of 
F. A. Krueger, deceased, appear in the petition of the 
plaintiff and are referred to in the answer and cross- 
petition of the defendants. The will is not made a part 
of the record. The rule is as follows: Statements, ad- 
missions, and allegations in pleadings upon which the 
case is tried are always in evidence for all the pur- 
poses of trial; they are before the court, and may be 
used for any legitimate purpose. See, Holmes v. Jones, 
121 N. Y. 461, 24 N. E. 701; Bonacci v. Cerra, 134 Neb. 
476, 279 N. W. 173. 

A party may at any and all times invoke the lan- 
guage of his opponent’s pleading, on which a case is 
being tried, on a particular issue, as rendering certain 
facts indisputable; and in doing this he is neither re- 
quired nor allowed to offer such pleading in evidence 
in the ordinary manner. See, Bonacci v. Cerra, supra; 
Gibson v. Koutsky-Brennan-Vana Co., 143 Neb. 326, 
9 N. W. 2d 298; Kuhlmann v. Platte Valley Irr. Dist., 
166 Neb. 493, 89 N. W. 2d 768. 

This is a trial de novo in this court. 

The final decree in the matter of the estate of F. A. 
Krueger, deceased, in the county court of Cuming 
County, Nebraska, in part, reads as follows: “That by 
his last will and testament the testator devised the north 
half of the north west quarter of section 32, township 
23, range 4, in Cuming County, Nebraska. That at the 
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time of the execution of said instrument and at the time 
of his death the testator was the owner of the west 
half of said north west quarter, and did not own the 
north east quarter of the north west quarter of said 
section 32, which is a part of the tract devised by him. 
That since the death of the testator there have been 
placed of record deeds from him conveying said west 
half of the north west quarter. That because this Court 
lacks jurisdiction over title to land the meaning and 
effect of the transactions above described cannot be 
determined in this proceeding.” It was decreed by the 
county court: ‘* * * that any real property of which 
the testator died seized be assigned in accordance with 
the terms of his last will and testament; * * *.” 

The plaintiff, Hugo Krueger, claims that as residuary 
devisee he is the owner of the southwest quarter of the 
northwest quarter, and ownership of this 40 acres is 
a question presented in this case. 

It is obvious that a latent ambiguity exists in the 
will of F. A. Krueger, deceased. It is also apparent 
that he wanted to devise to his daughters Myrtle Krueger 
and Flora Pestel 40 acres of land each. It seems clear 
that the testator intended to describe the land he owned 
when he made and executed his will, and not the land 
belonging to someone else. 

We deem the following authorities to be applicable to 
the instant case. 

“In construing a will the whole thereof will be con- 
sidered and from its four corners the court will de- 
termine the intent of the testator and give effect there- 
to, and extrinsic evidence is not admissible to determine 
the intent of the testator as expressed in his will 
unless there is a latent ambiguity.” Borah v. Lincoln 
Hospital Assn., 153 Neb. 846, 46 N. W. 2d 166. 

In Seebrock v. Fedawa, 33 Neb. 413, 50 N. W. 270, 29 
Am. S. R. 488, a testator devised Lots 4 and 9 and the 
west half of Lot 10, in Block 32, in the city of Lincoln. 
He was not the owner of Lot 4, but did own Lots 3, 
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9, and the west half of Lot 10, and those were all the 
lots possessed by him in that block. It was held that 
Lot 3 passed by the will. The court said: ‘While it 
is true that oral evidence cannot be admitted to change 
the language of a written instrument, and particularly 
of a will, yet the universal rule at the present time is 
to admit oral proof to show that one term was used for 
another, or that an essential term, to make the defini- 
tion perfect, was omitted or erroneously stated. For 
the purpose of arriving at the intention of the testator, 
therefore, the will is to be read in the light of the sur- 
rounding circumstances. Thus, suppose a party should 
devise the manor of B., and it should appear that the 
testator possessed two manors—one known as East B., 
and the other as West B.—parol evidence is admissible 
to explain the ambiguity by showing the testator’s in- 
tention.” 

In the case of St. James Orphan Asylum v. Shelby, 
75 Neb. 591, 106 N. W. 604, it was held that the original 
jurisdiction of the district court over an action to quiet 
the title to real estate is not affected by the fact that 
incident thereto there is involved the construction of a 
will; and that parol evidence is admissible to explain 
a latent ambiguity in a will, where such evidence is 
necessary to enable the court to ascertain the intention 
of the testator. This case used the same language re- 
lating to parol evidence to explain a latent ambiguity 
in a will as was used in Seebrock v. Fedawa, supra. 

In Heywood v. Heywood, 92 Neb. 72, 137 N. W. 984, 
the court said: “In discussing the matter of ambiguity 
the Indiana court said: ‘Whenever, therefore, in apply- 
ing a will to the objects or subjects therein referred to, 
extrinsic facts appear which produce or develop a latent 
ambiguity, not apparent upon the face of the will itself, 
since the ambiguity is disclosed by the introduction of 
extrinsic facts, the court may inquire into every other 
material extrinsic fact or circumstance to which the 
will certainly refers, as well as to the relation occupied 
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by the testator to those facts, to the end that a correct 
interpretation of the language actually employed by the 
testator in his will be arrived at.’ In stating affirma- 
tively the purpose for which extrinsic evidence may be 
admitted, the court say it is ‘to connect the instrument 
with the extrinsic facts therein referred to, and to place 
the court, as nearly as may be, in the situation occupied 
by the testator, so that his intention may be determined 
from the language of the instrument, as it is explained 
by the extrinsic facts and. circumstances. Greenpoint 
Sugar Co. v. Whitin, 69 N. Y. 328, 336, and cases cited.’ ” 
See, also, Borah v. Lincoln Hospital Assn., supra. 

In 57 Am. Jur., Wills, § 1077, p. 695, it issaid: ‘“Where 
the description of the real property devised in a will 
is inaccurate, or there is a latent ambiguity with respect 
thereto, extrinsic evidence is competent to resolve the 
ambiguity and identify the property designated.” Under 
note 16 numerous cases are cited, including Seebrock v. 
Fedawa, supra, and Pemberton v. Perrin, 94 Neb. 718, 
144 N. W. 164, Ann. Cas. 1915B 68. While the case of 
Wallace v. Sheldon, 56 Neb. 55, 76 N. W. 418, overruled 
Seebrock v. Fedawa, supra, it was on a ground other 
than the rule heretofore expressed. See, also, Annota- 
tion, 94 A. L. R. 131. To cite other authorities holding 
as above stated would unnecessarily lengthen this 
opinion. 

While the judgment of the district court did not show 
upon what ground it arrived at its judgment, the rule 
is that a judgment rendered by the district court which 
is free from error is not rendered invalid by the fact 
that the court gave an incorrect reason therefor. See 
A-1 Finance Co., Inc. v. Nelson, 165 Neb. 296, 85 N. W. 
2d 687, and cases cited therein. 

For the reasons given herein, the judgment of the 
district court is affirmed. 

me AFFIRMED. 
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Sun INSURANCE Company OF NEw YORK, A CORPORATION, 
APPELLEE, v. AETNA INSURANCE COMPANY OF HARTFORD, 
CONNECTICUT, A CORPORATION, ET AL., APPELLANTS. 

98 N. W. 2d 692 


Filed October 23, 1959. No. 34568. 


1. Automobiles: Statutes. By section 60-601, R. S. Supp., 1955, a 
“person” is defined as “every natural person, firm, copartner- 
ship, association, or corporation.” 

: By section 60-606, R. R. S. 1948, any person, 
desiring to act as a motor vehicle dealer or used motor vehicle 
dealer, must file with the titular head of the Department of 
Roads and Irrigation, designated as administrator, an applica- 
tion for a license under oath, in such form as prescribed by the 
administrator. 


By section 60-611, R. S. Supp., 1955, the ad- 

ministrator may revoke the license when the licensee has been 

found guilty of willfully defrauding any retail buyer, to the 
buyer’s damage, or any other person in the conduct of the 
licensee’s business. 

Section 60-619, R. S. Supp., 1955, requires a 
motor vehicle dealer to furnish a corporate surety bond in the 
penal sum of $10,000 on a form prescribed by the Attorney 
General, which bond shall provide that the applicant will faith- 
fully perform all the terms and conditions of the license issued 
to the said applicant and truly and faithfully comply with all 
the provisions of his license and the acts of the Legislature 
relating thereto; the aggregate liability of the surety on the 
bond, in no event to exceed the penalty as provided in said bond. 

5. Statutes. All statutes relating to the same subject are con- 
sidered parts of a homogeneous system; so, too, all statutes in 
pari materia must be taken together and construed as if they 
were one law and effect be given to every provision. 

6. Insurance. An arrangement between an insurer and an insured, 
whereby the former loaned to the latter the amount of a loss 
under the terms of a policy of insurance, to be repaid only if 
the insured made a recovery from a third person, is a lawful 
agreement and the loan thus made is not such a payment of 
insurance as to make the insurer the real party in interest. 

7. Statutes. In enacting a statute, the Legislature must be pre- 
sumed to have had in mind all previous legislation upon the 
subject. In the construction of a statute courts must consider 
the preexisting law and any other laws relating to the same 
subject. 
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8. The primary rule of construction of remedial statutes 
is to ascertain, declare, and give effect to the intention of the 
Legislature, as gathered from the language used. 

9. A remedial statute should be construed so as to afford 


all the relief within the power of the court which the language 
of the act indicates that the Legislature intended to grant. 

10. Bonds: Statutes. A statutory bond will be construed in the 
light of the purpose for which it is required as expressed in the 
statute. 

The law at the time of the execution of a 
statutory bond is a part of it; if it gives to the bond a certain 
legal effect, it is as much a part of the bond as if in terms 
incorporated therein. 

12. Principal and Surety. Courts construe the contract of a surety 
company, acting for compensation, and of any other surety for 
hire, most strongly against the surety and in favor of the 
indemnity which the obligee has reasonable grounds to expect. 

13. Statutes. Where the general intent of the Legislature may 
readily be discerned, yet the language in which the law is 
expressed leaves the application doubtful or uncertain, the 
courts may have recourse to historical facts or general infor- 
mation, in order to aid them in interpreting its provisions. 
However, where the statutes involved are clear and unam- 
biguous, there is no necessity to resort to the historical facts 
or general information to aid the court in interpreting the 
statutes. , 

14. Attorney and Client. By statute, attorney’s fees may be al- 
lowed and taxed as part of the costs against a surety on a bond 
guaranteeing that a motor vehicle dealer licensee will perform 
the terms and conditions of his license and the statutes relating 
to his business. 


APPEAL from the district court for Dodge County: 
RUSSELL A. ROBINSON, JUDGE. Reversed and remanded 
with directions. 


Sidner, Lee, Gunderson & Svoboda, Robert W. Haney, 
and Thomas J. Walsh, for appellants. 


Spear, Lamme & Simmons, for appellee. 


Heard before CARTER, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and BosLaucH, JJ. 


MEssMoRrE, J. 
The Sun Insurance Company, a corporation, insti- 
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tuted this action in the district court for Dodge County 
as plaintiff, against the Aetna Insurance Company, a 
corporation, Mercantile Credit Company, a corporation, 
and Platte Valley Bank of North Bend, a corporation, 
as defendants. By order of the court, Illinois Appleton 
& Cox, Incorporated, and certain Underwriters at Lloyds 
of London were brought into the case as additional par- 
ties. The purpose of the action was to obtain a de- 
claratory judgment to adjudicate plaintiff’s liability and 
the division of any award money among claimants upon 
the statutory motor vehicle dealer’s bond furnished by 
Lumir L. Urban, a motor vehicle dealer, pursuant to 
the provisions of section 60-606, R. R. S. 19438, and sec- 
tions 60-601, 60-611, and 60-619, R.S. Supp., 1955. Cross- 
petitions were filed by all of the defendants praying for 
judgment on the bond. The trial court rendered judg- 
ment in favor of the plaintiff and against the defendants 
and dismissed the defendants’ cross-petitions. Motions 
for new trial were filed by all of the defendants, and 
all were overruled. Defendants perfected appeal to 
this court. 

For convenience we will refer to the parties as follows: 
Defendant Aetna Insurance Company, as Aetna; de- 
fendant Mercantile Credit Company, as credit company; 
defendant Platte Valley Bank of North Bend, as the 
bank; Illinois Appleton & Cox, Inc., if required, as Apple- 
ton & Cox; John Alfred Halford, representative of the 
Underwriters, as Halford; and Lumir L. Urban, who is 
not a defendant, as Urban. 

We summarize the pleadings of the respective par- 
ties and eliminate therefrom certain facts which are 
covered in detail in the statement of facts appearing 
later in the opinion. 

The plaintiff’s petition alleges that in December 1955, 
Urban, an individual doing business as Urban Motors 
in Fremont, applied for a license to sell new and used 
cars, signed a bond as principal, and the plaintiff signed 
the bond as surety; that on December 6, 1955, a license 
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as a motor vehicle dealer for the year 1956 was issued 
to Urban by the proper authorities; that the bank car- 
ried a policy of insurance with Aetna, protecting the 
bank against loss on loans secured by chattels by rea- 
son of its failure to have the loans on automobiles en- 
dorsed on the certificates of title thereto; that under 
the terms of the policy, Aetna paid the bank $5,000 to 
reimburse it in part for the loss sustained on Urban 
loans; and that Aetna claims that it is subrogated to the 
rights of the bank in the amount of $5,000 by virtue of 
the terms of said insurance policy on a loan receipt which 
Aetna took at the time of its payment of such amount 
to the bank. 

The plaintiff further alleges that the defendants have 
made claims against the plaintiff in varying amounts, 
as set forth in the petition, totaling $20,270; that each 
defendant claims it is covered by the bond of Urban 
which was signed by the plaintiff as surety for him al- 
though said claims of the defendants arise out of loans 
made on automobiles to Urban by defendants; and that 
there has arisen between the plaintiff and said defend- 
ants an actual controversy as to the rights, liabilities, 
duties, and legal relationships as between the plaintiff 
and defendants, and more particularly, the controversy 
between defendants and plaintiff that defendants claim 
said bond covers the loan of money by defendants to 
Urban for the purpose of purchasing automobiles for 
Urban. Plaintiff alleges it is not liable on the bond 
because the bond does not cover the seller of an auto- 
mobile to Urban, or lenders of money to Urban, and 
that the bond is limited to and only for the protection of 
purchasers of automobiles from Urban. 

The petition prays for judgment against the defend- 
ants; that a declaration and determination be made de- 
claring the rights, duties, liabilities, responsibilities, and 
legal relations between the plaintiff and defendants; that 
it be determined that the plaintiff is not liable on the 
bond for the reasons stated; that the court declare the 
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bond only protects purchasers of automobiles from 
Urban because of the violation of any of the provisions 
of the bond; that the court declare and determine that 
defendants loaned money to Urban and therefore have 
no claim under the bond; and that in no event can lia- 
bility of the plaintiff exceed $10,000, and if it should 
be discovered that there are legal claims of more than 
$10,000 against plaintiff under the bond, that the court 
then pro rate said claims allowing to each defendant 
its proper percentage of $10,000. 

The credit company, in its answer and cross-petition, 
alleges that Urban, as a licensed automobile dealer 
covered by the plaintiff’s bond, caused this defendant to 
suffer a loss in the sum of $9,870, which loss was caused 
because of the false and fraudulent representations and 
deceitfulness of Urban in representing the purchase of 
automobiles as before set forth in this pleading (which 
facts appear in the opinion); that Urban failed to com- 
ply with the provisions of his license and the laws of 
this state; and that as a result of said failure and the 
false representations this defendant has been damaged, 
which damage is a proper claim against the bond de- 
scribed in the plaintiffs petition, for which this defendant 
prays judgment in the amount of $9,870, together with 
interest, costs, and attorney’s fees. 

The answer and cross-petition of Appleton & Cox 
and Halford, representative of certain underwriters, al- 
leges that the underwriters paid the credit company 
$3,500, being the maximum loss on one borrower, on 
the policy of insurance issued by this cross-petitioner 
to the credit company; that by virtue of said payment to 
the credit company, Halford is subrogated to any rights 
of the credit company to the extent of such payment; and 
that under the provisions of the bond, the defendants are 
entitled to recover from the plaintiff because of the 
violations of the statutes. They pray judgment in be- 
half of the credit company and Halford in the amount of 
$10,000, and costs. 
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The answer and cross-petition of Aetna and the bank 
alleges that on October 22, 1956, October 30, 1956, and 
November 28, 1956, the bank made loans of money to 
Urban for the purchase of automobiles; and that the 
bank required Urban to execute separate notes and 
trust receipts in its favor for the amount of the pur- 
chase price of each automobile and required Urban to 
deposit with the bank the original certificates of title 
to each automobile signed or endorsed in blank. This 
pleading then alleges certain facts relating to false and 
fraudulent representations made by Urban to the bank, 
and the borrowing of money from the bank for the pur- 
chase of automobiles. It further alleges that on or about 
December 13, 1956, there was in full force and effect 
a corporate surety bond in the penal sum of $10,000 
executed by Urban as principal and the plaintiff as 
surety, whereby the plaintiff contracted to indemnify 
any person damaged by failure of Urban to perform 
the terms of the motor vehicle dealer’s license; that by 
reason of the willful and fraudulent acts of Urban the 
bank has been damaged in the amount of $10,400 which 
amount is owing to the bank; that Aetna, by virtue 
of the willful and fraudulent acts of Urban, has loaned 
the bank the sum of $5,000 under the terms and condi- 
tions of a loan receipt received by Aetna; and that by 
reason of the willful and fraudulent acts of Urban, 
plaintiff is indebted to these defendants in the amount of 
$10,400. Aetna and the bank prayed that the court 
enter judgment against the plaintiff in the sum of 
$10,400; and that the court further enter judgment in 
favor of these defendants and against the plaintiff for 
all attorneys’ fees incurred in this action. 

There is no dispute as to the facts which are stipulated 
by the parties. However, to obtain a better understanding 
of what is involved in this appeal, we deem that a 
comprehensive statement of the facts is necessary. 

The record discloses that in December 1955, Urban 
conducted a business identified as Urban Motors, with 
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its principal place of business in Fremont, Nebraska; 
that for the purpose of receiving a motor vehicle dealer’s 
license as a new and used car dealer, as provided by 
statute, Urban applied for a license and signed a bond 
in the amount of $10,000 as principal, and the Sun In- 
surance Company signed said bond as surety; that on 
or about December 6, 1955, such a license was issued to 
Urban for the year 1956; and that during all times men- 
tioned herein the bond and license were in full force 
and effect. 

On or about October 16, 1956, Urban bought and 
took possession at West Des Moines, Iowa, of a 1957 
Ford Fordor Customline automobile, obtaining an Iowa 
certificate of title therefor. On October 22, 1956, Urban 
borrowed $2,100 from the bank upon said automobile, 
signed a note in this amount and a trust receipt, deposit- 
ing the same, plus the original Iowa certificate of title, 
signed in blank, to the same with the bank. On Oc- 
tober 25, 1956, Urban obtained from the county treasurer 
of Polk County, Iowa, a duplicate certificate of title to 
the above-described automobile by falsely telling said 
treasurer that the original certificate of title to the said 
automobile had been lost. On October 26, 1956, Urban 
went to the county clerk of Dodge County, Nebraska, 
and obtained an original Nebraska certificate of title 
to the said automobile by showing this county clerk the 
Iowa duplicate certificate of title to the said automobile. 
Later on, on this same date, Urban borrowed $2,240 
from the credit company upon the same automobile, 
signed a note for this amount, and a chattel mortgage, 
and deposited the note and chattel mortgage, plus the 
original Nebraska certificate of title with the credit 
company. Neither the bank nor the credit company 
had its mortgage or trust receipt recorded on the certi- 
ficate of title held by it. On or about December 13, 
1956, Urban called the manager of the credit company 
and informed him that he was going to sell the above- 
described automobile at a used car auction in Omaha 
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the next day, and requested permission to take this 
automobile from Fremont to the used car auction and 
for a release of the certificate of title. The manager of 
the credit company authorized Urban to take the auto- 
mobile to the auction, and gave him the endorsed certifi- 
cate of title upon Urban’s verbal promise and represen- 
tation that he would bring the proceeds received from 
the sale to the credit company. On or about December 
14, 1956, Urban sold the automobile to a purchaser, 
whose name is unknown to the parties, delivered to the 
purchaser the original Nebraska certificate of title, and 
obtained payment from the purchaser. 

On or about October 20, 1956, Urban bought and 
took possession of a 1957 Ford Fordor Fairlane automo- 
bile, obtaining a Nebraska certificate of title therefor. 
On October 22, 1956, Urban borrowed $2,600 from the 
bank upon said automobile, signed a note in this amount 
and a trust receipt, and deposited both of these instru- 
ments, plus the original certificate of title, signed in 
blank, to this automobile with the bank. On or about 
October 25, 1956, Urban obtained from the county clerk 
of Dodge County a duplicate certificate of title to said 
automobile by falsely telling said clerk that the orig- 
inal certificate of title to this automobile had been 
lost. On or about October 26, 1956, Urban borrowed 
$2,780 from the credit company upon said automobile, 
signed a note in this amount and a chattel mortgage, and 
deposited the note and chattel mortgage, plus the dupli- 
cate certificate of title to said automobile, with the credit 
company. Neither the bank nor the credit company had 
its mortgage or trust receipt recorded on the certificate 
of title held by it. On or about December 13, 1956, Ur- 
ban called the manager of the credit company and in- 
formed him that Urban was going to sell the above auto- 
mobile at a used car auction in Omaha the next day, 
asked permission to take this automobile to Omaha to 
be sold at said auction, and asked for a release of the 
certificate of title. The manager of the credit company 
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authorized Urban to take the automobile to the auction 
and gave him the endorsed certificate of title upon 
Urban’s verbal representation that he would bring the 
proceeds received from the sale to the credit company. 
On or about December 14, 1956, Urban sold said automo- 
bile to a purchaser whose name is unknown to the par- 
ties, delivered to the purchaser the duplicate Nebraska 
certificate of title, and obtained payment from the pur- 
chaser. 

From August to October 1956, Urban bought and took 
possession of the following automobiles, and borrowed 
the following sums of money from the bank upon said 
automobiles: October 30, 1956, a new 1957 Chevrolet 
4-door sedan, $2,200; November 28, 1956, a new 1956 
Mercury 4-door sedan, $2,250; November 28, 1956, a new 
1956 Ford Victoria, $1,890; and November 28, 1956, a used 
1955 Chevrolet Bel Air, $1,440. Urban, at the time of 
borrowing the above amounts, signed notes in the 
amounts indicated above, payable to the bank, and 
deposited them with the bank, together with trust re- 
ceipts and the original certificates of title, signed in 
blank, to said automobiles. On various dates there- 
after, Urban obtained from the county clerk of Dodge 
County, Nebraska, duplicate certificates of title to each 
of the above automobiles by falsely telling said clerk 
that the original certificates of title to the automobiles 
had been lost. The bank did not have its trust receipts 
recorded on the certificates of title. On later dates, 
unknown to the parties, Urban sold the above-described 
automobiles to buyers whose names are unknown to 
the parties, obtained payment from the buyers, and 
gave the latter the duplicate certificates of title to the 
said automobiles. Urban did not reimburse the bank 
on any of the above loans, but rather kept the pro- 
ceeds of the sales. 

Urban bought and took possession on November 6, 
1956, of a 1956 Chevrolet 4-door sedan, upon which he 
borrowed $1,850 from the credit company. On Decem- 
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ber 3, 1956, Urban bought and took possession of a 
1957 Buick Tudor Riviera, upon which he borrowed 
$3,000 from the credit company. At the time Urban 
borrowed the above amounts he signed notes payable 
to the credit company, and deposited them with the 
credit company, together with chattel mortgages and 
the original certificates of title to said automobiles, en- 
dorsed in blank. Urban, at the same time, agreed to 
keep the above-described automobiles on his lot in Fre- 
mont and at the time of sale to pay the amount on the 
indebtedness. The credit company did not have its 
mortgages recorded on the certificates of title. On or 
about December 13, 1956, Urban called the manager of 
the credit company and informed him that he was going 
to sell the above-described automobiles at a used car 
auction in Omaha the next day, and asked permission 
to take the automobiles to the auction and for a release 
of the certificates of title. The manager of the credit 
company authorized Urban to take the automobiles to 
the auction and gave him the endorsed certificates of 
title upon Urban’s verbal representation that he would 
bring the proceeds received from the sale to the credit 
company. On or about December 14, 1956, Urban sold 
the said automobiles to purchasers whose names are 
unknown to the parties, delivered to the purchasers the 
original Nebraska certificates of title, and obtained pay- 
ments from the purchasers. 

After the above transactions Urban left Nebraska and 
on August 6, 1957, was arrested in California, returned 
to Nebraska, and charged in the district court for Dodge 
County with fraudulent transfer of property on two 
counts. A hearing was held in said court on August 
29, 1957, at which hearing Urban pleaded nolo con- 
tendere. He was found guilty and placed on probation 
for a number of years. 

Claims were made by the Underwriters, the credit 
company, Aetna, and the bank against the plaintiff as 
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surety on Urban’s motor vehicle dealer’s bond for 
losses sustained by them. 

The credit company, Appleton & Cox, the represen- 
tative of the Underwriters, and the bank assign as error 
that the findings, conclusions, and judgment of the trial 
court are contrary to law and to the evidence; and 
that the trial court erred in holding that the Legisla- 
ture intended that the bond of a licensed motor vehicle 
dealer was limited to the protection of retail purchasers 
of motor vehicles. 

The sections of the statutes here involved appear under 
Chapter 60, article 6, the Motor Vehicle Dealer’s License 
Act. We set forth certain parts of section 60-606, R. R. 
S. 1943, and sections 60-601, 60-611, and 60-619, R. S. 
Supp., 1955. 

Section 60-601, R. S. Supp., 1955, provides in part: 
“As used in this act, unless the context otherwise re- 
quires: * * * (3) Person shall mean every natural per- 
son, firm, copartnership, association, or corporation; 
* * * (8) Administrator shall mean the titular head of 
the Department of Roads and Irrigation, who shall be 
charged with the enforcement of this act; (9) Depart- 
ment shall mean the Department of Roads and Irriga- 
tion; * * *.” 

Section 60-606, R. R. S. 1948, provides in part: “Any 
person, desiring to act as a motor vehicle dealer, used 
motor vehicle dealer, * * * must file with the admin- 
istrator an application for a license under oath. The 
application shall be in such form and detail as the ad- 
ministrator shall prescribe, setting forth the following 
information: (1) The name and address of the applicant 
and the name under which he intends to conduct busi- 
ness; * * * (2) the place or places, including the city, 
town or village and the street and street number, if 
any, where the business is to be conducted * * *.” 

Section 60-611, R. S. Supp., 1955, provides in part: 
“The administrator may, upon his own motion, and shall, 
upon a sworn complaint in writing of any person, in- 
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vestigate the action of any such person licensed as a 
motor vehicle dealer, used motor vehicle dealer, * * * 
and shall have the power to * * * revoke or suspend any 
license issued under this act upon proof of unfitness 
on the part of the applicant or licensee, and at any time 
when the applicant or licensee has been found guilty 
of (1) intentionally publishing advertising which is 
misleading or inaccurate in any material particular or 
in any way misrepresents any of the products or serv- 
ices of the business conducted, (2) knowingly purchas- 
ing, selling or dealing in stolen motor vehicles, (3) ma- 
terial misstatement in application for license, (4) will- 
fully defrauding any retail buyer, to the buyer’s dam- 
age, or any other person in the conduct of the licensee’s 
business, (5) willfully failing to perform any written 
agreement with any retail buyer, (6) having made a 
fraudulent sale, transaction or repossession, (7) failure 
or refusal to furnish and keep in force any bond re- 
quired, * * *.” (Emphasis supplied.) 

Section 60-619, R. S. Supp., 1955, provides: “Appli- 
eants for a motor vehicle dealer’s license or for a used 
motor vehicle dealer’s license shall, at the time of making 
application, furnish a corporate surety bond in the penal 
sum of ten thousand dollars on a form to be prescribed 
by the Attorney General of the State of Nebraska. The 
bond shall provide (1) that the applicant will faithfully 
perform all the terms and conditions of said license, (2) 
that the licensed dealer will fully indemnify any person 
by reason of any loss suffered because of (a) the sub- 
stitution of any motor vehicle other than the one se- 
lected by the purchaser, (b) the dealer’s failure to de- 
liver to the purchaser a clear and marketable title, (c) 
the dealer’s misappropriation of any funds belonging to 
the purchaser, (d) any alteration on the part of the 
dealer so as to deceive the purchaser as to the year, 
model of any vehicle, and (e) any false and fraudulent 
representations or deceitful practices whatever in rep- 
resenting any motor vehicle, and (3) that the automo- 
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bile dealer shall well, truly, and faithfully comply with 
all the provisions of his license and the acts of the Legis- 
lature relating thereto. The aggregate liability of the 
surety, however, shall in no event exceed the penalty 
of said bond.” 

Sections 60-601, 60-606, and 60-611, R. R. S. 1943, were 
first enacted in 1937. Section 60-619, R. R. S. 1943, was 
first enacted in 1945, and provided for a bond in the penal 
sum of $2,500. Subsequently this section was amended 
to increase the bond to the penal sum of $10,000, and 
the amended section became effective on September 
14, 1953. § 60-619, R. S. Supp., 1955. It contains the 
same provisions, otherwise, as the law enacted in 1945 
on the same subject. 

The following authorities are applicable. 

In State ex rel. Menard v. Nichols, 167 Neb. 144, 91 
N. W. 2d 308, this court said: “AIl statutes relating to 
the same subject should be construed and considered 
together for the purpose of giving effect to the legis- 
lative intention. * * * All statutes in pari materia must 
be considered together and construed as if they were 
one law, and, if possible, effect given to each provision.” 

In In re Application of Hergott, 145 Neb. 100, 15 N. 
W. 2d 418, the court said: “All statutes relating to the 
same subject are considered parts of an homogeneous 
system; so, too, all statutes in pari materia must be 
taken together and construed as if they were one law 
and effect be given to every provision.” 

In Bozell & Jacobs, Inc. v. Blackstone Terminal 
Garage, Inc., 162 Neb. 47, 75 N. W. 2d 366, it was held: 
“An arrangement between an insurer and an insured, 
whereby the former loaned to the latter the amount of 
a loss under the terms of a policy of insurance, to be 
repaid only if the insured made a recovery from a third 
person, is a lawful agreement and the loan thus made 
is not such a payment of insurance as to make the in- 
surer the real party in interest.” See, also, 46 C. J.S., 
Insurance, § 1209, p. 170; Shiman Bros. & Co. v. Nebras- 
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ka National Hotel Co., 143 Neb. 404, 9 N. W. 2d 807. 
Consequently, the loan by Aetna to the bank has in no 
way altered the status of the claim of the bank against 
the plaintiff insofar as this case is concerned, and this 
loan is not a material fact to be considered by the court 
in determining the validity of the claim of the bank, 
or any part thereof. This would also be true of the 
credit company. 

In Placek v. Edstrom, 148 Neb. 79, 26 N. W. 2d 489, 
174 A. L. R. 856, this court said: “In enacting a statute, 
the Legislature must be presumed to have had in mind 
all previous legislation upon the subject. In the con- 
struction of a statute courts must consider the preex- 
isting law and any other laws relating to the same 
subject.” 

We deem the foregoing sections of the statutes to be 
remedial in character, and in this connection the fol- 
lowing authorities are applicable. 

In 50 Am. Jur., Statutes, § 393, p. 417, it is said: 
“As in the case of all statutes, the primary rule of con- 
struction of remedial statutes is to ascertain, declare, 
and give effect to the intention of the legislature, as 
gathered from the language used. In the interpreta- 
tion of remedial statutes, however, a special effort is 
made to avoid a technical construction of the language 
used, and to give it a fair construction so as to promote 
justice in the interest of the public good. The purpose 
of the act should be taken into consideration. The con- 
struction should be one which would be consistent with, 
and promote, preserve, and effect, the object of the 
statute, so as effectually to meet the beneficial end in 
view, and not one which would defeat the manifest pur- 
pose or design of the statute. * * * A remedial statute 
should be construed so as to afford all the relief within 
the power of the court which the language of the act 
indicates that the legislature intended to grant.” 

The bond furnished by the plaintiff for Urban was in 
the amount of $10,000. The principal provisions of 


108 NEBRASKA REPORTS [Vou. 169 


Sun Ins. Co. v. Aetna Ins. Co. 


the bond are as follows: “NOW, THEREFORE, upcn 
such license being issued to the said principal ---------- 
above named, if the said principal ___.___- hereinabove 
named shall faithfully perform all of the terms and 
conditions of said license, and shall well, truly and 
faithfully comply as such licensee with all the provi- 
sions of said Act of the Legislature and shall fully in- 
demnify any person by reason of any loss suffered be- 
cause of (a) the substitution of any motor vehicle other 
than the one selected by the purchaser, (b) the licensee’s 
failure to deliver to the purchaser, a clear and mar- 
ketable title, (c) the licensee’s misappropriation of any 
funds belonging to the purchaser, (d) any alteration on 
the part of the dealer so as to deceive the purchaser 
as to the year, model of any vehicle and (e) any false 
and fraudulent representations or deceitful practices, | 
whatever in representing any motor vehicle; * * *.” The 
bond was signed December 31, 1955, and became effec- 
tive for the license year ending December 31, 1936. 
Urban signed the bond as principal and the plaintiff 
signed as surety. 

When Urban borrowed money from the bank to pur- 
chase automobiles he gave trust receipts. These trust 
receipts provided in part as follows: “In consideration 
of the advancement of money as is set out on the reverse 
side of this trust receipt the trustee hereby agrees to 
purchase the above described articles for and in the 
name of the said Bank, and to store said articles in trust 
for said Bank or its assigns as its property, with liberty 
to sell the same for the account of said Bank or its 
assigns, and further agrees, in case of sale, to immedi- 
ately pay the above amount advanced for the purchase of 
said articles, together with interest thereon at -.% per 
annum * * *, It is agreed that any sale which Trustee may 
make of said articles shall be for the account of said 
Bank or its assigns, and the proceeds thereof shall be 
kept separate, capable of identification as the property 
of said Bank or its assigns, and such portion of the 
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proceeds as is necessary to pay the above amount ad- 
vanced together with any other expense to which said 
Bank has been placed for insurance or taxes, shall be 
paid directly and immediately to said Bank. It is agreed 
that said Bank is under no liability to allow said arti- 
cles to remain with the undersigned for any specific 
period of time, and its right to take possession of same 
shall not be subject to question.” 

The plaintiff’s bond met the requirements of section 
60-619, R. S. Supp., 1955, and contains the terms and 
conditions of said section. There is no question but that 
Urban breached the terms and conditions of the bond 
and clearly violated the terms and conditions of his 
motor vehicle dealer’s license to the damage of the bank. 
The stipulated facts show without contradiction that 
Urban made false representations wherein he falsely 
represented to different public officials that the orig- 
inal automobile certificates of title which he deposited 
with the bank as security for the cash advances made by 
the bank to him, had been lost so that he, Urban, might 
obtain duplicate certificates of title to be used to defraud 
the bank of money advanced to him, and the bank’s 
security therefor. The stipulated facts further show 
that Urban falsely represented to subsequent purchasers 
by these fraudulent duplicate certificates of title that 
the automobiles covered thereby were free and clear 
of liens and that he was the sole and only owner there- 
of and entitled to sell said automobiles. Further, the 
stipulated facts disclose that Urban misappropriated 
the money received from the subsequent purchasers of 
the said automobiles and owing to the bank and the 
credit company, and absconded from the state with 
the money, seeking to avoid criminal prosecution. 

_ The contention of the plaintiff is that the coverage 
afforded by the bond does not extend to the bank and 
the credit company for the reason that its bond was 
only for the protection of purchasers of automobiles 
from Urban. As heretofore mentioned, the plaintiff's 
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bond met the requirements of section 60-619, R. S. 
Supp.; 1955, which contained conditions required by 
subdivisions (c) and (e) of said section. The bond re- 
cited.as one of the conditions set forth therein that 
the bond would be null and void unless Urban, as li- 
censee “shall fully indemnify any person by reason of 
any loss suffered because of” the conditions imposed 
under subdivisions (c) and (e) of section 60-619, R. S. 
Supp., 1955. Condition (e) of the bond specifically 
indemnified against “any false and fraudulent repre- 
sentations or deceitful practices, whatever in repre- 
senting any motor vehicle; * * *.” 

The Legislature, in section 60-601, R. S. Supp., 1955, 
defined the word “person” as “every natural person, 
firm, copartnership, association, or corporation.” With- 
out doubt, the bank and the credit company fall within 
the definition of a person as defined by said section. 

As we interpret section 60-619, R. S. Supp., 1955, upon 
which the plaintiff's bond is based, the Legislature in- 
tended that persons other than purchasers might sus- 
tain damage or loss by reason of a motor vehicle 
dealer’s misrepresentations, false and fraudulent acts, 
and misappropriation of funds or deceitful practices in 
representing a motor vehicle to the purchaser thereof. 
It is obvious that the Legislature intended that any 
person sustaining loss by reason of a motor vehicle 
dealer’s conduct in engaging in acts prohibited by law 
would be entitled to recourse on such a bond as the 
plaintiff's bond in the instant case, regardless of the 
particular status of such person as defined in section 
60-601, R. S. Supp., 1955. 

The plaintiff’s bond, being a statutory bond, must be 
interpreted in. the light of section 60-619, R. S. Supp., 
1955. 

In 11 C. J. S., Bonds, § 39, p. 418, it is said: “A statu- 
tory bond will be construed in the light of the purpose 
for which it is required as expressed in the statute, 
* * * Accordingly, in view of the fact that the public 
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has an interest in official and other statutory bonds, such 
bonds should be liberally construed to effect the pur- 
pose for which they were given, and the ordinary rules 
of construction give way.” 

It is also said in 11 C. J. S., Bonds, § 40, p. 420: 
“The law at the time of the execution of a statutory 
bond is a part of it; if it gives to the bond a certain 
legal effect, it is as much a part of the bond as if in 
terms incorporated therein. Where a bond is given 
under the authority of a statute in force when it is exe- 
cuted, in the absence of anything appearing to show a 
different intention it will be presumed that the inten- 
tion of the parties was to execute such a bond as the law 
required, and such statute constitutes a part of the bond 
as if incorporated in it, and the bond must be construed 
in connection with the statute * * *.” See, also, Philip 
Carey Co. v. Maryland Casualty Co., 201 Iowa 1063, 
206 N. W. 808, 47 A. L. R. 495, and cases cited therein. 
See, also, Duke v. National Surety Co., 130 Wash. 276, 
221 P.:2. 

It is said in 50 Am. Jur., Suretyship, § 318, p. 1112: 
“On the other hand, the courts, with possibly one or 
two exceptions, construe the contract of a surety com- 
pany, acting for compensation, and of any other surety 
for hire, most strongly against the surety and in favor 
of the indemnity which the obligee has reasonable 
grounds to expect; the rule of strictissimi juris, on the 
ground that sureties are favored in law, has no applica- 
tion.” 

We believe the Legislature did not, by statutory en- 
actment, limit the Motor Vehicle Dealer’s License Act 
to just a retail buyer. The licensee loses his license for 
defrauding a retail buyer or any other person in the 
conduct of the licensee’s business. 

We need not repeat the facts relating to the credit 
company. Suffice it is to say that there can be no 
doubt but that the credit company was defrauded and 
deceived by representations made by Urban to it, and 
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by virtue thereof suffered a loss. False and fraudulent 
representations were made by Urban to the manager of 
the credit company as shown by the stipulated facts, 
by clearly misrepresenting the titles to the automobiles 
and by failure to return the money for the sale thereof 
allegedly at an automobile auction to be held in Omaha. 
The credit company is entitled to recover against the 
plaintiff on the plaintiff’s bond in this action. 

Some contention is made by the plaintiff that the 
trial court eliminated certain evidence relating to wit- 
nesses who appeared before the legislative committee 
with reference to the Motor Vehicle Dealer’s License 
Act. The trial court did not admit the statement of the 
senator who introduced the legislative bill, that is, the 
Motor Vehicle Dealer’s License Act. The rule is as 
stated in Nebraska District of Evangelical Lutheran 
Synod v. McKelvie, 104 Neb. 93, 175 N. W. 531, 7 A. 
L. R. 1688: ‘Where the general intent of the legislature 
may readily be discerned, yet the language in which the 
law is expressed leaves the application doubtful or un- 
certain, the courts may have recourse to historical facts 
or general information, in order to aid them in inter- 
preting its provisions.” 

In the instant case, the sections of the statutes in- 
volved are clear and unambiguous, and there would be 
no necessity to resort to the historical facts or general 
information to aid this court in interpreting the pro- 
visions of the said sections of the statutes. 

For the reasons given herein, we conclude that the 
total liability of the plaintiff, as provided for in its 
bond, is the amount of $10,000, and the bank and the 
credit company are entitled to recover their proportion- 
ate share of the $10,000 as shown by the losses sustained 
by them. The defendant Aetna is entitled to be sub- 
rogated to the recovery obtained by the bank to the 
amount loaned by it to the bank by its contract with 
the bank in the amount of $5,000. Halford, designated 
as a defendant and representative of certain under- 
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writers as hereinbefore set forth, is entitled to be sub- 
rogated in the amount of $3,500 as against the amount 
to which the credit company is entitled to recover. 

We further conclude that attorneys’ fees shall be al- 
lowed the attorneys for the bank and the attorneys for 
the credit company in the amount of $1,200.00, to be 
divided equally, the attorneys’ fees to be taxed as part 
of the costs against the plaintiff. See, §§ 44-201 and 44- 
359, R. R. S. 1943; Nye-Schneider-Fowler Co. v. Bridges, 
Hoye & Co., 98 Neb. 863, 155 N. W. 235. We further 
conclude that plaintiff shall pay all costs in this court 
and in the district court. 

The judgment of the trial court is reversed and the 
cause remanded with directions to render judgment in 
conformity with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 


CLYDE WAITE, PLAINTIFF IN ERROR, V. STATE OF NEBRASKA, 


DEFENDANT IN ERROR. 
98 N. W. 2d 688 


Filed October 23, 1959. No. 34576. 


1. Indictments and Informations. A trial court may, in the exer- 
cise of its discretion, permit the names of witnesses to be 
endorsed upon an information before or after the trial has 
begun when there is no showing of prejudice to the rights of 
the defendant. 

2. Intoxicating Liquors: Automobiles. The word operate as used 
in section 39-727, R. S. Supp., 1957, relates to the actual physical 
handling of the controls of an automobile by a person while 
under the influence of intoxicating liquor. 

3. Appeal and Error. While a recital in a journal entry appearing 
in the transcript is presumptively true, an affirmative showing 
in the bill of exceptions that it is not true prevails over the 
presumption. 

4. Continuances. A trial court may in a proper case order a con- 
tinuance on its own motion. 


Error to the district court for Otoe County: Joun M. 
Dierks, Jupce. Affirmed. 
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Wellensiek & Morrissey, for plaintiff in error. 


Clarence S. Beck, Attorney General, and Richard H. 
Williams, for defendant in error. 


Heard before Simmons, C. J., CarTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


Simmons, C. J. 

By information plaintiff in error, hereinafter called 
the defendant, was charged in one count in that he did 
“unlawfully operate or was the person in actual physi- 
cal control of a motor vehicle * * * while * * * under the 
influence of alcoholic liquor * * *.” In a second count it 
was charged that the offense complained of in the first 
count was a third offense. 

The defendant, on a plea of not guilty, was tried to 
a jury on the issues presented. A verdict of guilty was 
returned. As a result of a hearing before the court 
the allegations of count II were found to be true. De- 
fendant was sentenced to serve a term in the reforma- 
tory and forbidden to drive a motor vehicle, as pro- 
vided by statute. 

Defendant brings the cause here on error. 

We affirm the judgment of the trial court. 

Defendant makes 22 assignments of error here. Pur- 
suant to the provisions of rule 8a2(4) we limit our de- 
cision to a consideration of errors assigned and discussed. 

The first assignment of error to be so considered is 
that the State was permitted to endorse the names of 
witnesses on the information after the information was 
filed. The State knew the names of one group of wit- 
nesses when the information was filed. 

The information was filed April 26, 1958. No names 
of witnesses were endorsed on it at that time. Defend- 
ant entered a plea of not guilty on July 17, 1958, and 
the case was then set for trial on October 13, 1958. 

On October 9, 1958, the State asked leave to en- 
dorse the names of witnesses on the information. Leave 
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was granted over the objection of the defendant. The 
court, on defendant’s motion, granted a continuance to 
November 3, 1958. On October 20, 1958, by agreement 
of parties the case was set for trial, and trial was had 
beginning October 27, 1958. 

Defendant relies on the provisions of section 29-1602, 
R. R. S. 1943, which provides: “All informations shall 
be filed in the court having jurisdiction of the offense 
specified therein, by the prosecuting attorney of the 
proper county as informant. He shall subscribe his name 
thereto and endorse thereon the names of the witnesses 
known to him at the time of filing the same; and at such 
time thereafter, as the court or a judge thereof in vaca- 
tion, in its or his discretion, may prescribe, he shall 
endorse thereon the names of such other witnesses as 
shall then*be known to him.” 

The prosecuting attorney did not comply with the pro- 
visions of the section. It was error. The question is: 
Was it prejudicial error? 

Defendant relies on, among others, our decision in 
Sweenie v. State, 59 Neb. 269, 80 N. W. 815. He points 
out that the statute was thereafter changed. In our 
decision in McCartney v. State, 129 Neb. 716, 262 N. W. 
679, we pointed out that prejudice will not be pre- 
sumed but must be shown in this type of a case. 

Finally we come to Svehla v. State, 168 Neb. 553, 
96 N. W. 2d 649, where there were no names endorsed 
on the information when filed. Later the State was per- 
mitted to endorse thereon the names of all the witnesses. 
The trial was had 24% weeks later. It was held that 
prejudicial error was not shown. No claim of prejudice 
is made here. The defendant had the period from Octo- 
ber 9 to November 3, 1958, to prepare for trial after 
the names of the witnesses were endorsed. He con- 
sented to trial on October 27, 1958. The result of the 
holding of the cases above cited is: A trial court may, in 
the exercise of its discretion, permit the names of wit- 
nesses to be endorsed upon an information before or 
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after the trial has begun when there is no showing of 
prejudice to the rights of the defendant. 

No prejudice appearing here, the assignment is not 
sustained. 

Defendant next assigns as prejudicial error the ad- 
mission of the testimony of two witnesses, who gave it 
as their opinion that the defendant was under the in- 
fluence of intoxicating liquor. He objects that there 
was no proper foundation. 

We are required by a later assignment to state the 
evidence as to defendant and his car somewhat in detail. 
It is sufficient, as to this assignment, to state that the 
defendant was observed by three witnesses consecu- 
tively in three periods of time totaling about an hour 
and a half. 

The first witness was a game warden whoecame upon 
the defendant sitting in a car partly off the highway. 
This witness testified that he smelled intoxicating liquor 
on the defendant, observed his walk, his talk, and his 
appearance generally, and gave it as his opinion that the 
defendant was under the influence of intoxicating liquor. 
The defendant does not claim error in the admission of 
that testimony. 

There is evidence that defendant admitted the drink- 
ing of beer before starting the trip when his car was 
stopped on the highway. He testified that after his car 
was stopped he then began to drink and consumed 
about a third of a pint of whiskey in a period fixed by 
him at 15 or 20 minutes, which was a period prior to 
his observation by the game warden. 

At about the close of the first period of time defend- 
ant had a drink of whiskey. He had had a bottle on his 
person. The game warden testified that defendant had 
a “swallow” only, before the bottle was taken away 
from him. Defendant testified that he drank a third 
of a pint of whiskey at that time. Next in sequence 
he was seen and observed by a highway patrolman, and 
still later by the sheriff. Both officers testified as to 
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experience and their observations of defendant. Each 
gave it as his opinion that defendant was under the 
influence of intoxicating liquor when he observed him. 

Defendant argues here that having drunk liquor inter- 
mediate the observations of the first and second wit- 
nesses, there is no foundation for the testimony of the 
last two witnesses. The witnesses were testifying as to 
the fact of intoxication when they observed defendant. 
The witnesses were not asked, nor did they purport to 
testify, as to when the defendant drank the liquor that 
caused the intoxication. 

We see no merit in the assignment. 

Defendant’s next assignment goes to the sufficiency 
of the evidence to sustain a conviction. 

The State’s evidence was that when the game warden 
came upon the defendant he was sitting in the driver’s 
seat, the motor was running, and the gears were in re- 
verse position. The car had three wheels off the pave- 
ment (black-top). The left rear wheel was on the pave- 
ment. It was “steaming.” The pavement was eroded 
under the wheel and debris was in front of and behind 
the wheel. The shoulder of the road was soft. De- 
fendant told the game warden that he was stalled and 
wanted to be pulled out. 

Defendant’s testimony was that he had not driven the 
car, that a “fellow” was driving it, and that when they 
became stuck this party had gone to get help and never 
returned. Later the “fellow” was a woman, and later 
a woman and 5-year-old boy. He did not produce the 
person and refused to name him or her, whichever it 
might have been. The question of his credibility was for 
the jury, and obviously it did not believe him. 

Defendant argues here that when he could not move 
the vehicle because it was stalled, he could not be 
guilty of operating a motor vehicle or being the person 
in actual physical control of it. 

This contention is answered in Uldrich v. State, 162 
Neb. 746, 77 N. W. 2d 305. There we held that section 
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39-727, R. S. Supp., 1957, defines one crime. We further 
approved as applicable the holding in Commonwealth 
v. Jordan, 310 Mass. 85, 37 N. E. 2d 123, 137 A. L. R. 474. 
That rule applied to our statute is: The word operate 
as used in section 39-727, R. S. Supp., 1957, relates to the 
actual physical handling of the controls of the vehicle by 
a person while under the influence of intoxicating 
liquor. 

The evidence here is ample to sustain a conviction 
under that definition of the act. The assignment is not 
sustained. 

After the verdict of the jury had been returned the 
court proceeded to hear the issues presented by count 
II. The court obviously was following the procedures 
prescribed in Haffke v. State, 149 Neb. 83, 30 N. W. 2d 
462. Defendant then objected to proceeding at that time 
because he had not had the notice required by the rule 
in Haffke v. State, supra. It appears that the county at- 
torney had understood that notice had been waived. 
The court promptly ordered a continuance so that the 
notice could be given. 

Defendant then stipulated the waiver of notice and 
consented to an immediate hearing. The State then 
offered the county court records showing the conviction 
of a Clyde Waite for violation of the act here involved. 
Defendant objected as to foundation evidently requir- 
ing proof of identity. It appears that in the prosecution 
there involved the defendant’s present counsel was 
county attorney, and the present county attorney was 
defendant’s counsel. The State called defendant’s coun- 
sel as a witness. He objected to testifying against his 
own client. Defendant refused to stipulate as to 
identity. 

The court then, according to the bill of exceptions, 
on its own motion ordered a continuance to enable the 
State to produce the testimony of the judge who tried 
the case. Defendant objected to the continuance and 
when the matter was heard thereafter objected to any 
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proceedings after the continuance. We are cognizant 
that the journal shows that the county attorney re- 
quested the continuance. 

The rule is: While a recital in a journal entry ap- 
pearing in the transcript is presumptively true, an af- 
firmative showing in the bill of exceptions that it is not 
true prevails over the presumption. Kehl v. Omaha 
Nat. Bank, 126 Neb. 695, 254 N. W. 397. 

We have here, then, a case where the trial court, for 
the obvious purpose of preventing the miscarriage of 
justice, ordered a continuance on his own motion. The 
county attorney did not invoke the provisions of sec- 
tion 25-1148, R. R. S. 1943. Defendant did not invoke 
its provisions. He objected to a continuance as such. 
He does not show prejudice. The court was obviously 
proceeding in the exercise of a sound judicial discretion. 

The rule is that a trial court may in a proper case 
order a continuance on its own motion. See, 17 C. J.S., 
Continuances, § 10, p. 196; 12 Am. Jur., Continuances, 
§ 4, p. 450; Fleming v. Jarrett (D.C.), 102 A. 2d 303; 
State ex rel. Clark v. Bailey, 99 Mont. 484, 44 P. 2d 
740. This was a proper case in which to order a 
continuance. 

There is no merit in the assignment. 

The judgment of the trial court is affirmed. 

AFFIRMED. 


StaTE oF NEBRASKA EX REL. NEBRASKA STATE BAR 
ASSOCIATION, RELATOR, V. ELVEN A. BUTTERFIELD, 


RESPONDENT. 
98 N. W. 2d 714 


Filed October 23, 1959. No. 34597. 


1. Attorney and Client. The making of a false jurat or acknowl- 
edgment by an attorney, while acting as a notary public, is a 
moral delinquency, justifying his suspension or disbarment. 

. The giving of false testimony by an attorney while 
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under oath is an act involving moral turpitude which justifies 
suspension or disbarment in a disciplinary proceeding regardless 
of the fact that he had not been theretofore convicted of the 
crime of perjury. 

. Whether or not the reputation of an attorney is of 
material importance in any discipline case must necessarily 
depend largely upon the facts and circumstances thereof. 


ORIGINAL ACTION. On motion of relator for judgment 
on the pleadings. Judgment of suspension. 


Clarence S. Beck, Attorney General, and Gerald S. 
Vitamvas, for relator. 


Chambers, Holland, Dudgeon & Hastings, for re- 
spondent. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, and BosLauGH, JJ. 


CHAPPELL, J. 

This is a disciplinary action against respondent, Elven 
A. Butterfield, an attorney at law, duly licensed and 
admitted to practice in this state and a member of the 
Nebraska State Bar Association. The complaint filed 
in this court by the Advisory Committee of the Ne- 
braska State Bar Association as relator charged respon- 
dent with unprofessional conduct in the practice of law 
and conduct in violation of the Canons of Professional 
Ethics adopted by this court. 

In that connection, the complaint charged in substance 
that on or about May 25, 1956, respondent, as a duly 
commissioned, qualified, and acting notary public, ex- 
ecuted a certificate of acknowledgment to a certain 
warranty deed wherein he certified that Irene Marston, 
together with her husband, Richard B. Marston, ap- 
peared before respondent in person and acknowledged 
execution of the deed to which his certificate was at- 
tached, and that later in the trial of an action in the 
district court for Holt County, entitled Marston v. 
Drobny, respondent testified under oath that said Irene 
Marston had not appeared before him and had never 
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acknowledged said warranty deed, and that by reason 
of the foregoing facts respondent either: (1) Executed 
a false certificate of acknowledgment, or (2) testified 
falsely in the trial of said cause. The prayer of the 
complaint was that this court order such disciplinary 
action as it deems reasonable and proper. 

The case in which respondent allegedly executed a 
false certificate of acknowledgment and testified falsely 
under oath with relation thereto was appealed to this 
court and the opinion therein is reported as Marston 
v. Drobny, 166 Neb. 747, 90 N. W. 2d 408. 

In the case here involved, respondent was permitted 
to file an amended answer to relator’s complaint. There- 
in he admitted that he was duly licensed and admitted 
to practice law in this state in 1927; denied that he tes- 
tified falsely as alleged; and admitted that on May 25, 
1956, he was a duly commissioned, qualified, and acting 
notary public and that on that date he certified on the 
warranty deed that Irene Marston appeared before him 
in person and acknowledged the execution of said deed. 
Respondent then alleged that circumstances leading up 
to and including acknowledgment of the deed by his 
cousin, Irene Marston, were such that he did not in- 
tentionally pursue a course of misconduct designed to 
defraud or injure anyone. He thereafter set forth al- 
leged facts surrounding the transaction, the effect of 
which was to allege that: “* * * he believed that she 
had signed the deed of her own free will and act and 
that the entire transaction was being made with her con- 
sent, * * *.” 

Subsequently, a motion for judgment on the plead- 
ings, filed on behalf of relator by the Attorney General, 
was overruled by this court and a referee was duly 
appointed. After notice duly given and by agreement 
of the parties, a hearing was held by the referee on 
August 3, 1959, whereat respondent and his counsel 
were present. At such hearing evidence was adduced 
by the parties, and the cause was submitted. Subse- 
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quently, on September 3, 1959, a comprehensive report 
of the referee was duly filed in this court. Such report 
summarized the pleadings; set forth the issues; recited 
that a hearing was held thereon as aforesaid; set forth 
by reference from the record and at length all the rele- 
vant and material evidence adduced at the hearing; 
cited and discussed applicable and controlling rules of 
law; made findings of fact and conclusions of law; found 
respondent guilty as hereinafter set forth; and recom- 
mended “* * * that such disciplinary action be taken 
against Respondent as the court shall deem advisable 
under all the circumstances.” 

Thereafter respondent filed no written exceptions 
to the referee’s report within 10 days after filing thereof 
in this court or at any time thereafter. Thus, on Septem- 
ber 15, 1959, the Attorney General filed a ‘Motion for 
Final Judgment” praying that this court “consider the 
findings of the referee final and conclusive”; and render 
judgment “against the respondent and impose such dis- 
ciplinary action as the court deems just and proper.” 
A copy of such motion and notice of hearing thereof 
were admittedly received by counsel for respondent on 
September 15, 1959, and, in conformity with such notice, 
said motion was orally argued and submitted to this 
court by counsel for the parties without any further 
showing or objections by counsel for respondent. 

In that connection, Rule 8 of the Rules for Disci- 
plinary Proceedings in this court provides: “8. Motion 
for Final Judgment; Exceptions to Report. Within 10 
days after the filing of such report, either party may 
file written exceptions to such report. If no exceptions 
are filed, the court in its discretion may consider the 
findings final and conclusive, and on motion shall enter 
such order as the evidence and law require.” Under the 
circumstances and proceedings as they appear in this 
case, and in the exercise of its discretion, this court 
considers the findings of the referee final and conclu- 
sive, and sustains relator’s motion for final judgment. 
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The “Findings of Fact’? made by the referee in his 
report, which were supported by more than a clear pre- 
ponderance of the evidence theretofore set forth in such 
report, were as follows: 

“A. -General 

“Respondent was admitted to practice law in Nebras- 
ka in 1927, and has been engaged in the active prac- 
tice of his profession at Neligh, Nebraska since 1928. 

“He appears to have numerous friends anxious to tes- 
tify to an excellent general reputation. 

“B. -Did He Execute a False Acknowledgment? 

“Giving the defendant the benefit of every doubt, and 
assuming that his testimony at this hearing is most 
beneficial to him, it appears that the Respondent pre- 
pared the deed; that he gave it to Mr. Marston; that 
Mr. Marston returned it to him; that in the interim Mrs. 
Marston had attached her signature; that such signa- 
ture was not affixed in the presence of the Respondent; 
that the only time Respondent saw Mrs. Marston after 
he prepared the deed and before it was delivered was 
when he saw her in front of the land bank in O’Neill 
the day the deed was delivered; that the only conver- 
sation between Mrs. Marston and the Respondent at that 
time was that Mrs. Marston asked if he would need her 
any more, that he said he would not if all the papers 
were signed, and that she replied that they were all 
signed; that she knew she had signed the deed and that 
the parties were there at that time to complete a sale of 
the Marston farm; that the Respondent assumed such 
conversation to constitute an acknowledgment by Mrs. 
Marston that she had signed such deed as her free and 
voluntary act. 

“The Respondent executed the acknowledgment and 
attached his notarial seal sometime on or before June 
7, 1956, but intentionally caused the date of both the deed 
and the acknowledgment to be shown as January 2, 1957. 
“C, -Did He Testify Falsely in the Case of Marston v. 

Drobney? 
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“In the Drobney case Respondent testified he never 
saw Mrs. Marston in O’Neill or had any conversation 
with her, until after the deed had been delivered in the 
land bank, and that she had never acknowledged it to 
him at any time. The testimony of the Respondent was 
similar to the testimony of Irene Marston, one of the 
plaintiffs in the case. The Respondent was at all times 
during that trial, one of the attorneys of record for the 
plaintiffs, although his testimony resulted from being 
called as a witness by the defendants, and cross-ex- 
amined for the plaintiffs.” 

The “Conclusions of Law” made by the referee in 
his report were as follows: 

“1. The Supreme Court has jurisdiction of the per- 
son of the Respondent and of the subject matter of the 
proceeding. 

“2. The conversation between Mrs. Marston and 
the Respondent, with her knowledge that she had signed 
the deed and that settlement was to be made at that 
time, and without in any way protesting to the Re- 
spondent, was sufficient to constitute a valid acknowl- 
edgment. The procedure and lack of formalities were 
definitely irregular, but it cannot be said that such 
irregularities would justify finding the acknowledgment 
false for this reason, and in this respect I find for the 
Respondent. 

“3. The execution by the Respondent of the acknowl- 
edgment on or before June 7, 1956, and showing the 
date thereof to have been Jan. 2, 1957, was false, and 
in this respect I find for the Relator. 

“4, Since the events as related at this hearing by the 
Respondent and his principal corroborating witness, Mrs. 
Marston, and which now coincide very closely in the 
more important details with the testimony of Marvin 
and Otto Drobney given in the original trial in District 
Court, show that the Respondent and Mrs. Marston 
did see each other and did have a conversation relative 
to the deed and other papers sufficient to justify the 
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Respondent to execute an acknowledgment prior to the 
deed being deposited in the bank, the conclusion is in- 
escapable that when Respondent testified in the Drobney 
case in response to a question as to whether Mr. and 
Mrs. Marston were there and he replied that Mr. Mars- 
ton and the Drobney boys were then and when he said 
- that she had never at any time acknowledged that deed, 
he gave false testimony. Respondent’s entire testi- 
mony was corroborative of that of the plaintiff, Mrs. 
Marston, with a very obvious lack of effort to offer any 
explanations or clarifications at that time that would in 
any way justify a finding that the acknowledgment was 
valid in that action. Had Respondent given the same 
testimony in the Drobney case as he gave at this hearing 
relative to the acknowledgment of the deed, this action 
would probably never have been instituted. I regret to 
find that any lawyer may have given false. testimony, 
but I must find for the Relator on this issue.” 

We turn then to section 76-218, R. R. S. 1943, which 
provides in part: “Every officer within this state au- 
thorized to take the acknowledgment or proof of any 
conveyance, * * * who shall be guilty of knowingly 
stating an untruth, * * * in relation to the taking or 
the certifying of the proof or acknowledgment, * * * 
of any such conveyance, * * * shall upon conviction be 
adjudged guilty of a misdemeanor, and be subject to 
punishment by fine not exceeding five hundred dollars, 
and imprisonment not exceeding one year, and shall also 
be liable in damages to the party injured.” 

As stated in Annotation, 9 A. L. R. 196, citing numerous 
authorities: “The making of a false jurat or acknowl- 
edgment by an attorney, while acting as a notary public 
or commissioner of deeds, is a moral delinquency, jus- 
tifying his suspension or disbarment.” See, also, Anno- 
tation, 43 A. L. R. 108; 5 Am. Jur., Attorneys at Law, 
§ 278, p. 428, and authorities cited therein. 

On the other hand, in Annotation, 9 A. L. R. 200, nu- 
merous authorities are cited and discussed which con- 
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clude that the giving of false testimony by an attorney 
at law while under oath is an act involving moral turpi- 
tude which justifies suspension or disbarment in a 
disciplinary proceeding regardless of the fact that he 
had not been theretofore convicted of the crime of 
perjury. See, also, Annotation, 43 A. L. R. 110; Anno- 
tation, 55 A. L. R. 1375; In re Disbarment of Hertz, 169 
Minn. 431, 211 N. W. 678. 

In that connection, also, section 7-105, R. R. S. 1943, 
provides in part: “It is the duty of an attorney and 
counselor: (1) To maintain the respect due to the courts 
of justice and to judicial officers; * * * (3) to employ, 
for the purpose of maintaining the cause confided to 
him, such means only as are consistent with the truth; 
* * * (5) to abstain from all offensive practices * * *.” 
In that connection also, section 28-701, R. R. S. 1943, pro- 
vides in part: ‘Whoever, having taken oath or made 
affirmation in any judicial proceeding, * * * or in any 
other matter where, by law, an oath or affirmation is 
required, shall, upon such oath or affirmation willfully 
and corruptly depose, affirm or declare any matter to 
be fact, knowing the same to be false, or shall in like 
manner deny any matter to be fact, knowing same to be 
true, shall be deemed guilty of perjury, and shall be fined 
in any sum not less than one hundred dollars nor more 
than one thousand dollars, or imprisoned in the peniten- 
tiary not more than fourteen years and not less than 
one year.” 

This court has repeatedly stated and affirmed or re- 
affirmed the rules of law which are applicable and con- 
trolling in disciplinary cases comparable in all material 
respects with that at bar. Such rules will not be re- 
peated here. We deem it sufficient to cite State ex rel. 
Nebraska State Bar Assn. v. Wiebusch, 153 Neb. 583, 
45 N. W. 2d 583; State ex rel. Nebraska State Bar Assn. 
v. Richards, 165 Neb. 80, 84 N. W. 2d 136; State ex rel. 
Nebraska State Bar Assn. v. Fitzgerald, 165 Neb. 212, 
85 N. W. 2d 323; and State ex rel. Nebraska State Bar 
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Assn. v. Stanosheck, 167 Neb. 192, 92 N. W. 2d 194, where- 
in such rules may be found. 

In the light of such rules, others heretofore set forth, 
and the final and conclusive findings of the referee, 
we conclude that the motion for final judgment should 
be and hereby is sustained, and that respondent’s con- 
duct requires disciplinary action as recommended by the 
referee. 

We are confronted then with the extent of discipline 
which is reasonable and justly required. In that con- 
nection, the report of the referee discloses that respond- 
ent had 23 character witnesses present at the hearing, 
but, without objection, at suggestion of the referee that 
the record not be unduly encumbered, only 4 of such 
witnesses were examined. Each of them testified in 
substance that he had voluntarily appeared; and that re- 
spondent had an excellent reputation for truth and 
veracity and was generally held in high regard in the 
community. It was assumed by the referee that the 
other 19 witnesses would have given similar testimony. 

In such respect, a comparable situation was presented 
in State ex rel. Nebraska State Bar Assn. v. Richards, 
supra. In that opinion, citing authorities, we concluded 
that such testimony “should be given consideration in 
determining the extent of discipline that should be im- 
posed.” Therein also, after quoting from State ex rel. 
Nebraska State Bar Assn. v. Gudmundsen, 145 Neb. 
324, 16 N. W. 2d 474, wherein we concluded that evi- 
dence of good reputation should not mitigate the con- 
sequences of the enormity of the misdeeds pleaded and 
proved, we said: “Whether or not the reputation of an 
attorney is of material importance in any discipline 
case must necessarily depend largely upon the facts 
and circumstances thereof.” We apply that rule here. 

In doing so, we conclude that under the facts and 
circumstances appearing herein, a judgment suspending 
respondent from the right to practice law in any court 
in this state or in any other manner for a period of 6 
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months, should be and hereby is rendered. Such sus- 
pension shall go into effect 30 days after the aforesaid 
judgment becomes effective. If, after the end of 6 
months from the effective date of respondent’s sus- 
pension he makes an affirmative showing sufficient to 
satisfy this court that he has fully complied with our 
order of suspension, and that he will not in the future en- 
gage in any practices offensive to the legal profession, 
then respondent will be reinstated and allowed to en- 
gage in the practice of law. However, if he fails within a 
reasonable time to make such showing or fails to strictly 
comply with this order of suspension, then his sus- 
pension shall become permanent and an order of dis- 
barment will necessarily follow. All costs are taxed to 
respondent. 
JUDGMENT OF SUSPENSION. 


Strate OF NEBRASKA EX REL. Don C. GOODSELL ET AL., 
APPELLANTS, V. GEORGE T. TUNNICLIFF, COUNTY TREASURER 


OF GARFIELD CouNtTY, NEBRASKA, APPELLEE. 
98 N. W. 2d 710 


Filed October 23, 1959. No. 34615. 


1. Mandamus. The only proper pleadings in a mandamus action, 
where an alternative writ is issued, are the alternative writ 
and the return or answer thereto. 

No reply to the return or answer to an alternative writ 
of mandamus is permitted, but the allegations thereof are 
deemed to be denied. 

8. Officers. A county attorney has no authority to confess judg- 
ment or to stipwiate to facts requiring an adverse judgment 
against the county without an appropriate warrant of attorney 
on behalf of the county. 

4. Judgments. Where the record in an action discloses that a 
judgment was entered against a county on a stipulation of facts 
amounting to a confession of judgment under the issues, with- 
out a warrant of authority to the county attorney to do so, the 
judgment is void and subject to collateral attack. 

5. Judgments: Mandamus. A void judgment is not a defense to 
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the issuance of a peremptory writ of mandamus otherwise 
required. 
APPEAL from the district court for Garfield County: 
ERNEST G. Krocer, JupGE. Reversed and remanded with 
directions. : 


Beatty, Clarke, Murphy & Morgan, Donald W. Peder- 
son, Frank E. Piccolo, Jr., and James E. Schneider, for 
appellants. 


Keith J. Kovanda, for appellee. 


Heard before Smmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLAUGH, JJ. 


CaRTER, J. 

This is an action to obtain a writ of mandamus to 
compel the county treasurer of Garfield County to 
accept the amounts tendered by relators in payment of 
the taxes due on certain described real estate owned by 
them, which amounts were shown to be due on the 
records in the office of the county treasurer. The trial 
court granted an alternative writ of mandamus and the 
respondent county treasurer filed an answer thereto. 
Upon a trial of the case the trial court denied the 
prayer of the relators for a writ of mandamus. The 
relators appealed. 

The record discloses that on January 15, 1959, the 
relators tendered to the county treasurer the amounts 
shown to be due on the records of the county treasurer 
for taxes for the year 1958 on the lands described in 
the petition. Relators contend that the county treas- 
urer is required to accept such amounts as full payment 
and to issue a tax receipt therefor. The respondent 
contends that the amounts shown on the records of the 
county treasurer are subject to increase because of a 
judgment of the district court for Garfield County in 
the case of Cassidy et al. v. County of Garfield et al., 
and that he would not accept less than the full amount 
due after the judgment in that case was given effect. 
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The only proper pleadings in a mandamus action, 
where an alternative writ is issued, are the writ and 
return or answer thereto. The return or answer will 
be deemed to be denied by the relator. State ex rel. 
Crawford v. Bisping, 89 Neb. 100, 130 N. W. 1034. In 
pleading a judgment it is sufficient to state that such 
judgment was duly given or made. If such allegation 
is controverted, as in the instant case, the party plead- 
ing it must establish, on the trial, the facts conferring 
jurisdiction. § 25-835, R. R. S. 1943. The burden of 
proof in the instant case is therefore upon the respond- 
ent to establish the jurisdiction of the court to render 
the judgment in the Cassidy case. Since the primary 
issue in the case is the validity of the judgment in the 
Cassidy case, we shall first dispose of that question. 

The Cassidy case was an appeal from an order of the 
county board of equalization. The case being heard on 
appeal, the presumption of jurisdiction of the subject 
matter usually ascribed to courts of general jurisdiction 
does not apply. Sommerville v. Board of Commission- 
ers of Douglas County, 116 Neb. 282, 216 N. W. 815. The 
Cassidy case was an appeal by a large number of tax- 
payers from an order reducing the valuation of cer- 
tain lands in Garfield County. It was asserted that 
the order, bearing the date of June 27, 1958, was void 
for the reason that it was in fact made on July 1, 1958, 
a day beyond the period in which the county board of 
equalization was authorized to act. 

The transcript filed in the appeal in this case shows 
that the resolution in question was adopted on June 27, 
1958, a day when the county board was authorized to 
act. There is no evidence offered in the record of 
this case to the effect that the order of the county board 
of equalization was actually entered on July 1, 1958. 
Whether such evidence would be admissible on appeal 
to impeach the records of the county board of equali- 
zation, without first directly attacking it in the tri- 
bunal where made, we do not here decide. 
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The record shows that the county attorney appeared 
for the county of Garfield and the county board of 
equalization and entered into a stipulation, the effect 
of which required the entry of a judgment holding the 
resolution of June 27, 1958, to be void. 

The evidence in the case shows that the judgment 
was entered on a stipulation between the county attor- 
ney and the attorneys for the plaintiffs in that case. 
The county attorney admitted that a part of the under- 
standing at the time the stipulation was made was that 
a threatened contempt action against the members of 
the county board of equalization was to be abandoned. 
The record does not disclose that the county attorney 
was authorized by the county or its board of equaliza- 
tion to stipulate for the entry of an adverse judgment. 

The records of the county board of equalization show 
that the order appealed from was entered within the 
time fixed by statute. No evidence to the contrary was 
offered, assuming that such evidence would be compe- 
tent. The judgment stands solely on the stipulation 
of the county attorney that the order was rendered out 
of time. It is the rule in this state that a county attor- 
ney may not appear for or enter into stipulations against 
the interest of the county without express authority 
to do so. No such authority was given in the Cassidy 
case and the judgment based solely thereon is wholly 
void. The judgment being void, it is subject to colla- 
teral attack. 

In County of Custer v. Chicago, B. & Q. R. R. Co., 62 
Neb. 657, 87 N. W. 341, the court said: “Whether any 
officer or body of officers is authorized to execute a 
warrant of attorney on behalf of the county we are 
not required to determine, for the reason that the res- 
olution under which the county attorney acted is not, 
and does not purport to be, such warrant. The judg- 
ments are absolutely void; the county court had no 
jurisdiction over the county, to say nothing of the sub- 
ject matter.’ The county attorney was without au- 
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thority to confess judgment, or to stipulate to facts 
requiring an adverse judgment in the Cassidy case, and 
the judgment based thereon is void. Anstine v. State, 
137 Neb. 148, 288 N. W. 525. 

In Banking House of Castetter v. Dukes, 70 Neb. 
648, 97 N. W. 805, the following pertinent language will 
be found: “It has often been somewhat loosely stated 
that, if a court had jurisdiction of the person and of the 
subject matter, its judgments were not subject to col- 
lateral attack. While in a general sense this is true, 
there is a qualifying principle that is often overlooked, 
which is, that the court must also have jurisdiction of the 
particular question which it assumes to decide. Mr. 
Black states the rule as follows: ‘In order to the va- 
lidity of a judgment, the court must have jurisdiction 
of the persons, of the subject matter, and of the par- 
ticular question which it assumes to decide. * * * It 
cannot adjudicate upon a subject which does not fall 
within its province as defined or limited by law. Nei- 
ther can it go beyond the issues and pass upon a matter 
which the parties neither submitted nor intended to 
submit for its determination.’ 1 Black, Judgments (2d 
ed.), sec. 215. It is quite difficult to reconcile the 
cases bearing upon this subject. Some courts give a 
liberal construction to the rule and others are strict 
constructionists, and it is not seldom that the decisions 
of the same court are not reconcilable in principle 
with each other. But in this state the question seems 
to be foreclosed. In State v. Haverly, 62 Neb. 767, 
Judge Holcomb says (p. 781): ‘It is fundamental that 
a judgment or final order made in the trial of a case 
must be founded upon and within the issues as made 
by the pleadings.’” The judgment shows on its face 
that it is based solely on a void stipulation. Such a 
judgment is void. 

It is the declared policy of the law in this state that 
a county attorney may not confess judgment against a 
county without appropriate authority to do so. This 
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rule is for the protection of the public against results’ 
arising by improper or inept handling of litigation by a 
county attorney. In the instant case the county attor- 
ney confessed judgment for the county and the county 
board of equalization without any authority to prevent 
the filing of a contempt action against certain county 
officers. Certainly, the county attorney should not be 
permitted as a matter of public policy to trade away the 
rights of the public as a means of protecting individuals 
against personal action for their conduct. The county 
attorney operates counter to these provisions of law 
when he does so. Having no authority to confess judg- 
ment, any judgment based thereon is absolutely void 
and subject to collateral attack. If this were not so, 
and the judgment became final if no appeal were taken, 
the policy of the law could be easily thwarted, particu- 
larly as to those who were not parties to the action and 
yet bound by it because of its class nature. We con- 
clude that the judgment in the Cassidy case is void, 
subject to collateral attack, and ineffective to defeat 
this issuance of a writ of mandamus. 

The record shows that Cassidy alleged that the reso- 
lution appealed from was unjust and inequitable be- 
cause it resulted in an arbitrary and nonuniform assessed 
valuation of farm lands in Garfield County outside the 
corporate limits of the city of Burwell. The record 
shows that the findings of the court were based on the 
void stipulation. Upon the placing of the stipulation 
in the record the court said: “The Court finds on the 
stipulation that the action of the County Board in re- 
ducing the assessment on certain of the lands in Gar- 
field County, which was done on ___~--__-------- , was 
negative and void for the reason they do not comply 
with statutory procedures in arriving at the reduc- 
tions which they actually made.” The stipulation be- 
ing void, the burden was on the respondent to show 
that the court had the jurisdiction and authority to 
enter the judgment it did. No such showing is made in 
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this record, in fact, the evidence is to the contrary. 

There are other questions presented relating to the 
sufficiency of the notice of appeal, the service of proc- 
ess, the appropriateness of a petition in equity in- 
cluded in the petition on appeal, the sufficiency of the 
transcript, and other matters, alleged to void the jur- 
isdiction of the court in the Cassidy case. In view of 
our holding that the judgment entered in that case was 
void and subject to collateral attack, it is not neces- 
sary that we determine these questions. 

The trial court was in error in denying the prayer 
of the relators for a writ of mandamus commanding 
the respondent to accept the amounts tendered in pay- 
ment of the taxes due for 1958 on the lands described 
in their petition and to issue a receipt in full therefor. 
The judgment of the district court is reversed and the 
cause remanded with directions to enter a peremptory 
writ of mandamus in accordance with the prayer of 
relators’ petition. 

REVERSED AND REMANDED WITH DIRECTIONS. 


LESLIE C. ANDERSON, APPELLANT, V. PAUL MOSER, APPELLEE. 
98 N. W. 2d 703 


Filed October 23, 1959. No. 34638. 


1. Negligence. The duty of the owner of the premises toward an 
invitee is to exercise ordinary care to maintain the premises 
within the scope of the invitation in a reasonably safe condition. 

2. Negligence: Master and Servant. The law generally requires an 
employer to exercise ordinary care to provide reasonably safe 
tools and appliances for the use of his employee. 

However, the foregoing rule has no applica- 

tion if the employee possesses ordinary intelligence and knowl- 

edge and the tocls and appliances furnished are simple in 
character, in common use, easily understood, and in which de- 
fects can be readily observed by the employee. 

In the instance of simple tools in common use 

an employer, as a matter of law, is relieved of the ordinary duty 

of furnishing safe tools and appliances to his employee, in- 
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structing the employee as to their use, and of inspecting the 

tools. 

The knowledge of an employee of simple tools 
in common use is, as a matter of law, presumed to be equal to 
that of an employer. , 

6. Trial: Appeal and Error. It is within the discretion of the 
trial court to permit or refuse an amendment of a pleading 
during the trial of a case, and error cannot be predicated on 
the action of the court in reference thereto unless an abuse 
of discretion is established to the prejudice of the party who 
is adversely affected thereby. 

Trial: Judgments. The prerequisites of granting a summary 

judgment are that the movant establish that there is no genuine 

issue of fact in the case and that he is entitled to judgment as 

a matter of law. 


= 


APPEAL from the district court for Antelope County: 
Lye E, JAckson, JupGE. Affirmed. 


Arthur O. Auserod and E. L. Vogeltanz, for appellant. 


Frederick M. Deutsch and William I. Hagen, for ap- 
pellee. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
CHAPPELL, WENKE, and BosLaucu, JJ. 


Bos.aucuH, J. 


This is an appeal from a judgment sustaining a mo- 
tion for summary judgment made by appellee in a per- 
sonal injury action grounded on negligence. 

Appellant was 36 years of age and lived with his wife 
and four sons 9 miles west and 215 miles north of 
Elgin. He lived on a farm throughout his life except 
he was in the army 3 years and was engaged in office 
work in Scottsbluff during 1 year. He was a high school 
graduate and attended business college 2 years. He owns 
and has operated for several years a grain and live- 
stock farm of 240 acres upon which he resides. 

The wife of appellant is a sister of the wife of appellee. 
The latter is a farmer and lives 3 miles west and 1 mile 
north of Elgin. There are 6 or 7 miles between the farms 
of the parties. They generally did not exchange work 
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on their farms but appellant was assisting appellee on 
the farm of the latter at the time of the accident, the 
subject of this action, on the afternoon of February 10, 
1956, because he desired to move some hay and 
he asked appellant to assist him in the operation. 
There was an icy condition then existing and appellant 
had a large tractor equipped with wheel chains and 
was part owner of a hay truck or lowboy. Appellee had 
secured a tractor which was equipped with a winch or 
hoist. The winch, hereafter called a hoist, was home- 
made about 1950, was in use since that time, and was 
partly owned by appellant. He had used it at various 
times for 5 or 6 years. Appellee had also used it pre- 
viously. The hoist was used to pull hay in stack onto 
the lowboy and thereafter the tractor of appellant pulled 
the loaded lowboy to its destination where the hay was 
removed from the lowboy by use of the hoist. The 
parties to this case and Wilford Arehart, another brother- 
in-law of appellant who also had a tractor available for 
use, moved three stacks of hay the day of but before 
the accident. One stack was for Wilford Arehart and the 
other two for appellee. 

A universal joint was a component part of the hoist. 
It was a part of the means by which power was trans- 
mitted to the hoist from the tractor on which the hoist 
was mounted. The parts of the universal joint fitted 
into each other and they were fastened together or in- 
tegrated by a hole through each part in which a metal 
pin was inserted. The pin, from some unknown cause, 
was partly displaced and remained in only one side of 
the part of the joint into which it had been placed. 
This was discovered by appellee when he attempted to 
operate the hoist to remove a stack of hay from the low- 
boy. Appellant and appellee laid the universal joint in 
a position so that the pin which was partly displaced 
protruded upward. Appellant was on the north of the 
tractor and appellee was on the south of it. They were 
in close proximity. They were intending to drive or 
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force the pin back into its proper position as a part of the 
universal joint. Appellant held the pin with his left 
hand to guide it and he then tapped it several blows with 
a hammer. He was not successful in restoring it to its 
desired place. Appellee suggested that appellant guide 
the pin and that appellee would strike it with the ham- 
mer. He struck the pin numerous blows while appel- 
lant was guiding it and during this operation a particle 
of metal, probably steel, entered, pierced, and lodged in 
the eye of appellant. The injury was painful, serious, 
and expensive. 

The record is silent as to the source of the metal 
which injured the eye of appellant. There is no infor- 
mation as to any investigation to learn its source. It 
may have been from the hammer, the pin, or some other 
part of the universal joint. 

Appellee had hit the pin several substantial blows, 
described by appellant as “pretty good licks,” as he had 
his hand on the pin to guide it like one would hold a 
nail or something like that. The description of the ham- 
mer is indefinite. It is said to have been what they 
call a “plow hammer” or a “blacksmiths’ hammer of some 
kind.” Its weight was conjectured to be about three- 
fourths of a pound. The hammer was held in one of the 
hands of appellee while he was using it. Appellant was 
watching the pin and did not know how forcible the 
blows of the hammer were. Appellee was attempting 
for about a minute to drive the pin in before the in- 
jury happened to appellant and during this effort the 
only comment of appellant was: “Don’t hit it too hard 
because I can’t guide it then.” This statement was pro- 
voked only because it was difficult to guide the pin and 
not because of any anticipated fear of danger or belief 
of existing hazard. Appellant would not assert that he 
did not have as much information about any hazard of 
hitting the pin with the hammer, under the circum- 
stances, as appellee had on that subject. Appellant said 
he had no reason to know that appellee realized from 
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what was being done that a piece of metal might be 
broken, propelled through space, and cause injury. The 
parties were doing the same thing at the time of the 
accident that was being done by appellant immediately 
before he surrendered the hammer to appellee except 
appellee was not guiding the pin when appellant was 
striking it with the same hammer in an effort to replace 
the pin to its normal position. The only thing appellant 
thought that appellee did wrong was possibly hitting 
the pin too hard. 

Appellant argues that he was not an employee or serv- 
ant of appellee but was an invitee on the premises of 
appellee at the time of the accident for the advantage 
of appellee; that the duty owed him as an invitee by 
the host to shield him from harm was greater than the 
duty of a master toward his employee while acting with- 
in the course of his employment; and that appellee de- 
faulted in his duty to appellant by failing to warn him 
of the danger and hazard of injury attendant upon the 
attempt to repair the universal joint in the manner in 
which it was done, by requesting appellant to be pres- 
ent and to participate in that operation, and by inducing 
appellant to hold and guide the pin while force was 
being applied to it, which appellee knew or should have 
known was fraught with danger of injury to appellant. 

It is not necessary to explore or decide whether the 
status of appellant was that of an employee or an in- 
vitee of appellee. The duty of appellee towards appel- 
lant was identical if he had either status at the time of 
the injury. That duty was to exercise reasonable care 
to prevent injury to appellant. An invitee may, for the 
purposes of this case, be defined as a person who goes 
upon the premises of another by the express or implied 
invitation of the owner or occupant thereof on the busi- 
ness of the owner or occupant or for their mutual advan- 
tage. The duty of the owner or occupant is to exercise 
reasonable care for the safety of the invitee while on 
the premises. See, Morse v. Gray, 166 Neb. 557, 89 N. 
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W. 2d 842; Taylor v. J. M. McDonald Co., 156 Neb. 437, 
56 N. W. 2d 610; 38 Am. Jur., Negligence, § 96, p. 754. 
Likewise, the measure of duty of an employer to an 
employee is generally that the former exercise reason- 
able care to protect the employee from injury while he 
is pursuing the course of his employment. Dougherty 
v. Pratt Institute, 244 N. Y. 111, 155 N. E. 67, states: 
“An owner of a building may owe as great a duty to 
the invited servant of another as he does to his own 
servant. He does not owe a greater one * * *.” In this 
view the case of appellant does not differ whether he 
was at the time of the injury an invitee or an employee 
of appellant. 

It is also claimed by appellant that the failure of ap- 
pellee, under the circumstances of this case, to pro- 
vide an appropriate tool which would not have exposed 
appellant to great danger of injury and the procedure 
appellee adopted and required in an attempt to restore 
the pin in the universal joint to its normal and func- 
tional condition, to which appellant was subjected, were 
negligence and the proximate cause of the injury in- 
flicted upon him. 

Liability is not created against a person when, in the 
prosecution of a lawful act, injury to another is caused 
by an accident. One may not be said to be negligent be- 
cause he fails to make provision against an accident 
which he could not be reasonably expected to foresee. 
There was not in this case anything inherently danger- 
ous in the work to be done or the attempt made to ac- 
complish it. The repair of the universal joint was a 
simple task. It was a simple device. The act of re- 
storing it was a very ordinary performance. It re- 
quired only the replacing of a pin to its proper position. 
The pin was made for the function it performed and 
there is no claim that it was in any respect defective. 
It is not suggested that the manner in which the at- 
tempt was made by the parties to replace the pin in the 
joint was contrary to any standard of care practiced in 
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like situations or that the effort was inappropriate to 
accomplish what was desired. Appellant says appellee 
should have provided safeguards before permitting ap- 
pellant to guide the pin as it was sought to be forced 
back into position. This suggestion is now made looking 
back at the unusual, unexpected, and unforeseeable mis- 
hap with the wisdom born of the event. Appellant com- 
plains of the tool which was used. It was quite an or- 
dinary hammer with a steel head. The record yields 
no information that it was defective. It, as a tool, con- 
tributed not at all to the injury. A hammer has often 
been characterized as a simple, common tool and the 
most harmless of all tools. The first thing known about 
the hammer used in this instance is that it was in the 
hand of appellant and he was striking the pin with it. 
This was what appellee was doing, without objection 
from appellant, when he was injured. 

The requirement that an employer must generally ex- 
ercise ordinary care to furnish reasonably safe tools, ap- 
pliances, and apparatus for his employee has no appli- 
cation to simple ones in common use, easily understood 
and comprehended. The facts considered in Vanderpool 
v. Partridge, 79 Neb. 165, 112 N. W. 318, 13 L. R. A. N. 
S. 668, were: Appellant, a mature man of average in- 
telligence and knowledge, was cutting holes for joists 
in a brick wall. The tools furnished him by his em- 
ployer were a 2-pound steel hammer and a chisel made 
by a blacksmith from an old rasp. The holes were 10 
inches by 12 inches in size and 8 inches deep. Appel- 
lant stood on a ladder, held the chisel in front of him, 
and pounded it with the hammer. He was not instructed 
as to the manner in which the work was to be done. 
He had cut about 20 holes when the head of the chisel 
had become considerably battered; and, while pur- 
suing the work, a chip or sliver from the end of the 
chisel broke off, struck the appellant in his left eye, 
and injured it so that it had to be removed. He claimed 
his employer was negligent in failing to properly in- 
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struct him in reference to the performance of the work, 
in not furnishing him proper tools, and especially be- 
cause the chisel had no wooden handle or top to pre- 
vent it from chipping off. The trial court decided the 
case as a matter of law for the employer. This court 
affirmed that adjudication. Therein it is said: “The law 
requires masters to exercise ordinary care to provide 
reasonably safe tools and appliances for their servants. 
* * * But the foregoing rule has no application where 
the servant possesses ordinary intelligence and knowl- 
edge and the tools and appliances furnished are of a 
simple nature, easily understood, and in which defects 
can be readily observed by such servant.” 

Lynn v. Glucose Sugar Refining Co., 128 Iowa 501, 
104 N. W. 577, a case cited as an authority in Vander- 
pool v. Partridge, supra, considered this situation: Plain- 
tiff was a fireman and worked in the boiler room of the 
factory of defendant. Plaintiff was injured by the 
flying into one of his eyes of a particle of metal caused 
by a fellow workman breaking lump coal with a steel 
sledge or hammer. The sight of the eye was destroyed. 
The action was by the injured fireman for damages. 
The verdict for defendant was directed and sustained. 
The court said: “It is only machinery and appliances 
which are recognized as in their nature dangerous to 
employes using them, or working in proximity to them, 
as to which the employer owes a duty to the employe 
of looking out for his safety. * * * we are satisfied that 
the cause of the injury was not anything which it was 
the duty of the defendant to anticipate and prevent, if it 
might have been prevented in the exercise of reason- 
able care, but was one of those uncertain happenings as 
to which every one must take his chances.” 

In Brown v. Swift & Co., 91 Neb. 532, 136 N. W. 726, 
this court said: “Where a servant of ordinary intelli- 
gence and of mature years has operated a simple im- 
plement often enough to enable him to avoid being in- 
jured by it, when using it in the exercise of ordinary 
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care, or where the mode of operating it is so simple that 
such a servant can at once perceive the safe and proper 
way to do so, if exercising ordinary care, there is no 
duty resting upon the master to instruct him in that 
regard.” 

In Martin v. Highland Park Mfg. Co., 128 N. C. 264, 
38 S. E. 876, 83 Am. S. R. 671, the circumstances were 
as follows: The employee of defendant, whose name 
was Webb, had the duty to keep the looms in the plant 
in proper operating condition. He had difficulty in 
inserting a new key in a shaft of one of the looms in 
place of a worn and defective key. A weaver who had 
been operating the loom was asked by Webb to hold 
a hammer upon the new key while he, Webb, struck upon 
that hammer with another in order to drive the key into 
the shaft, and while so doing a fragment of steel struck 
the weaver in the eye, injuring it. He sought to re- 
cover damages therefor. In sustaining a judgment for 
defendant the court said: “Tools of ordinary and every- 
day use, which are simple in structure, requiring no 
skill in handling—such as hammers and axes—not ob- 
viously defective, do not impose a liability upon em- 
ployer for injuries resulting from such defects.” In 
the opinion the court stated: “Injuries, resulting from 
events taking place without one’s foresight or expec- 
tation, or an event which proceeds from an unknown 
cause or is an unusual effect of a known cause and there- 
fore not expected, must be borne by the unfortunate 
sufferer, which seems to us to be the condition of the 
plaintiff in this case. For an injury caused by an in- 
evitable or unavoidable accident while engaged in law- 
ful business, there is no legal liability.” 

In Wachsmuth v. Shaw Electric Crane Co., 118 Mich. 
275, 76 N. W. 497, plaintiff lost one of his eyes because 
of a piece of steel being broken by a snap-hammer 
being used in a riveting operation. A verdict and 
judgment for plaintiff were disapproved by the review- 
ing court which said: “This tool was a simple one. 
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The men using it were competent to pass upon its fit- 
ness for use. All the witnesses who saw the hammer 
say it was a safe one to use. * * * The testimony discloses 
that no steel is so perfect as not to have defects which 
will not be disclosed by inspection. * * * The plaintiff 
failed to establish a cause of action. The court should 
have directed a verdict in favor of defendant.” 

Rule v. Giuglio, 304 Mich. 73, 7 N. W. 2d 227, 145 
A. L. R. 537, states: “Under the simple-tool doctrine 
the employee is deemed as well qualified as the em- 
ployer to examine the tool furnished by the latter, to 
detect defects therein and to judge the probable danger 
of using it, and the employer is not liable for defects in 
the tool or for failure to inspect it.” 

Danciger Oil & Refining Co. v. Free, 204 Miss. 870, 
35 So. 2d 542, contains the following: “It is to be re- 
membered that neither the running of the machinery 
nor its stoppage inflicted the injury on appellee * * *. 
Jt was caused proximately by the blow of a small peen 
hammer upon a bent pin in the link being repaired in 
a vise * * *. The blow of the hammer caused the un- 
usual event of a sliver of steel flying from the pin in 
the link in the vice and into appellee’s eye, blinding him. 
It was a simple operation with a simple tool, and ap- 
pellants, in our judgment, were guilty of no justiciable 
negligence proximately injuring appellee, and hence 
the Chancery Court should not have awarded appellee 
any damages, but should have dismissed the bill.” 

It is said in Middleton v. National Box Co., 38 F. 2d 
89: “They (cases cited) hold that in the case of simple 
tools the master, as a matter of law, is relieved of the 
ordinary duty of furnishing safe tools and appliances 
to the servant, and of inspecting and repairing the same 
when furnished. * * * In fact, as a matter of law, the 
employee’s knowledge of simple tools is presumed to 
be equal to that of the master.” 

Halverson v. 562 West 149th St. Corp., 290 N. Y. 40, 
47 N. E. 2d 685, was an action for damages by Halverson, 
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the respondent, whose brother was superintendent of 
an apartment house operated by appellant but who was 
not employed by appellant. Respondent was requested 
by his brother to hold a lighted flash lamp for a plumber 
who was endeavoring to dislodge a radiator bolt by the 
use of a chisel and a hammer, in the process of which 
a small piece of metal from an undisclosed source struck 
and seriously injured an eye of respondent. Respondent 
recovered a judgment which was reversed by the Court 
of Appeals. This language appears in the opinion: “The 
plaintiff’s witnesses differ as to whether the plumber 
was ‘banging’ on the radiator or on the bolt. However, 
the evidence is clear that the ‘banging’ which occurred 
while the plumber was using the hammer and chisel 
had gone on uneventfully for a period of five or ten 
minutes when a minute piece of metal struck the plain- 
tiff’s eye causing serious injuries. The evidence does 
not disclose the source from which came the small 
piece of metal which struck the plaintiff—whether from 
the bolt, the radiator or from one of the tools which the 
plumber was using. * * * There is evidence from which 
the jury could have found that at the time of the accident 
the plaintiff was an invitee upon the defendant’s prem- 
ises. Considering him as such, the measure of the de- 
fendant’s duty was the exercise of reasonable care 
toward the plaintiff who at the time of the accident 
was assisting the defendant’s agent, the plumber, in 
the performance of a simple mechanical act—not one 
which was inherently dangerous. * * * But aside from 
evidence that the accident occurred, we find no proof 
of actionable negligence by the defendant or its agent.” 

Vulpis v. Bifulco, 284 App. Div. 1069, 136 N. Y. S. 2d 
356, states as follows: “In an action to recover dam- 
ages for personal injuries alleged to have been caused 
by negligence, plaintiff appeals from a judgment en- 
tered on the dismissal of the complaint at the close of 
his case. The evidence established that plaintiff had 
been requested by defendant to assist him in the prepa- 
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ration of certain pipes to be used by defendant in 
driving a well. While plaintiff was standing behind 
defendant, defendant, in attempting to release a chain 
wrench from a pipe, struck the wrench with a ham- 
mer, causing a chip to break off one of the teeth of the 
wrench and to fly into one of plaintiff’s eyes. Judg- 
ment unanimously affirmed, with costs.” See, also, 
Phillips v. Chicago, B. & Q. R. R. Co., 119 Neb. 182, 227 
N. W. 931; Hoffman v. McKeen Motor Car Co., 95 Neb. 
238, 145 N. W. 257; Frye v. Omaha & C. B. St. Ry. Co., 
106 Neb. 333, 183 N. W. 567, 22 A. L. R. 607; Newbern 
v. Great Atlantic & Pacific Tea Co., 68 F. 2d 523, 91 A. 
L. R. 781; Olson v. Kem Temple, 77 N. D. 365, 43 N. 
W. 2d 385; Karras v. Chicago & N. W. Ry. Co., 165 
Wis. 578, 162 N. W. 923, L. R. A. 1917E 677; Jones v. 
Lamm, 193 Va. 506, 69 S. E. 2d 430; Kilday v. Jahncke 
Dry Dock & Ship Repair Co., 281 F. 133; Royal Restau- 
rant v. Ashcraft, 207 Ky. 364, 269 S. W. 305. 

The denial of the request of appellant to amend his 
petition, made during the hearing on the motion of ap- 
pellee for summary judgment, is assigned as error. 
This case was commenced February 7, 1958. An amended 
petition was filed by appellant May 19, 1958. It con- 
tained a new allegation that appellant hit the pin de- 
scribed in this case a few times with the hammer but 
the pin did not return to its normal position and ap- 
pellee requested appellant to guide the pin and ap- 
pellee hit it with the hammer with much more force 
than appellant had done. The motion for summary 
judgment was filed November 25, 1958, and it was heard 
by the court February 27, 1959. The showing of ap- 
pellee in support of his motion for judgment was made. 
Appellant offered no showing in opposition to the mo- 
tion. Arguments in reference thereto were had and 
counsel for appellant then in open court orally asked 
leave to amend the petition to set forth the evidence 
in the deposition of appellant “in that he requested 
the defendant (appellee) not to hit the pin with a 
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hammer with as much force as he was hitting it * * *.” 

The deposition of appellant, which was taken June 
27, 1958, had been received in evidence in the hearing 
on the motion for summary judgment. The manner 
in which appellee hit the pin was raised by the amended 
answer by the allegation that he hit it with much 
more force than appellant had hit it. Appellant said 
in his deposition that he asked appellee not to hit the 
pin too hard because he, the appellant, could not guide 
it in that event and not because of any thought or antici- 
pation of danger or hazard. If the requested amend- 
ment of the amended petition had been granted, it 
would have added no support to the alleged cause of 
action of appellant. It was within the discretion of the 
trial court to allow or to refuse the request of appel- 
lant to amend. The record does not show an abuse of 
discretion by the district court or any prejudice to ap- 
pellant resulting from the refusal. Ericsson v. Streitz, 
132 Neb. 692, 273 N. W. 17. 

The summary judgment procedure had in this case 
pierced the allegations of the pleadings and established 
that there was no genuine issue of fact and that ap- 
pellee was entitled to judgment as a matter of law. 
Healy v. Metropolitan Utilities Dist., 158 Neb. 151, 62 
N. W. 2d 543; Clearwater Elevator Co. v. Hales, 167 
Neb. 584, 94 N. W. 2d 7. 

The judgment of the district court should be affirmed. 

AFFIRMED. 

YeaGER, J., participating on briefs. 
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ZuLA E. WoopWARD ABBOTT, APPELLANT, V. THE 
CONTINENTAL NATIONAL BANK OF LINCOLN, 
TRUSTEE OF THE GEORGE L. WooDWARD 


TRUST, ET AL., APPELLEES. 
98 N. W. 2d 804 


Filed October 30, 1959. No. 34601. 


1. Trusts. A trust involves the creation of two separate and distinct 
interests in the trust property, the legal estate which is held 
by the trustee and the beneficial interest which is held by the 
beneficiaries of the trust. 

2. Wills. In searching for the intention of the testator the court 
must examine the entire will, consider each of its provisions, 
give words their generally accepted literal and grammatical 
meaning, and indulge the presumption that the testator under- 
stood the meaning of the words used. 

It is a rule of construction generally recognized that 
a devise or bequest to heirs, without more, designates not only 
the persons who are to take but also the manner and propor- 
tions in which they will take, and if there are no words to 
control the presumption of the will of the testator, the law 
presumes his intention to be that they take by the law of 
intestate succession. 
The words “I order and direct my trustees to pay the 
income of such trust fund to my wife during her natural life 
and upon her death to pay the principal thereof to my legal 
heirs” held to exclude the wife as a devisee of the remainder 
and to designate the heirs of the testator who are such as of the 
date of the failure of the trust as the intended devisees. 


APPEAL from the district court for Lancaster County: 
Harry A. SPENCER, JUDGE. Affirmed in part, and in part 
reversed and remanded with directions. 


Frederick J. Patz and Ralph H. Gillan, for appellant. 


Mason, Knudsen, Dickeson & Berkheimer, Gerald S. 
Vitamvas, Ralph W. Slocum, and McCown, Wullschleger 
& Baumfalk, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosSLAuGH, JJ. 


CarTER, J. 
The plaintiff, Zula E. Woodward Abbott, brought this 
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action to obtain a construction of the will of her hus- 
band, George L. Woodward, and to determine her in- 
terest in the corpus of a trust set up in the will. The 
named defendants are The Continental National Bank 
of Lincoln, trustee of the trust, Chester Walker, husband 
of plaintiff’s deceased daughter, Benjamin L. Meisel, who 
claims an assignment from the deceased daughter, vari- 
ous collateral relatives of testator, the unknown heirs, 
devisees, and legatees of the testator, and all persons 
claiming an interest in the trust property. The trial 
court found that plaintiff had no interest in the corpus 
of the trust and plaintiff has appealed. 

The evidence discloses that George L. Woodward died 
on September 9, 1925, leaving a will which was duly 
admitted to probate by the county court of Lancaster 
County. The deceased was survived by his widow, 
the plaintiff herein, and one child, Elizabeth Margaret 
Woodward, who married the defendant, Chester Walker. 
Elizabeth Margaret Woodward Walker died on June 
9, 1951, intestate and without issue, and was survived 
by her mother and her husband. The parents of George 
L. Woodward predeceased him. He had two brothers 
and two sisters, three of whom predeceased him and 
one of whom died since his death. All of the brothers 
and sisters of George L. Woodward left a child or chil- 
dren surviving them. It is stipulated that the will of 
George L. Woodward was drafted by L. A. Ricketts, a 
lawyer who was admitted to the bar in 1899. 

One-half of the estate of George L. Woodward was 
given to his wife, the plaintiff herein, by the terms of the 
will. The remaining one-half of his estate was placed 
in trust for the benefit of his wife and daughter. The 
issue before the court arises under Item 5(f) of the will 
which provides: “In the event my daughter Elizabeth 
Margaret Woodward shall predecease my wife without 
issue then living, then and in that event I order and 
direct my trustees to pay the income of such trust fund 
to my wife, Zula E. Woodward during her natural life, 
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and upon her death to pay the principal thereof to my 
Jegal heirs.” 

The question presented is the meaning to be given 
to the words “to my legal heirs” as used in the quoted 
paragraph of the will. The trial court found that the 
corpus of the trust vested at the time of testator’s death 
in the brothers and sisters of the testator who were 
living at the time of testator’s death and in the children 
of deceased brothers and sisters living at the time of his 
death by right of representation. It is the contention 
of the plaintiff that she, the surviving wife, and Chester 
Walker, the surviving husband of the deceased daugh- 
ter, Elizabeth Margaret Woodward Walker, hold the re- 
mainder interest in the trust estate as the legal heirs of 
George L. Woodward. 

It is fundamental that a trust involves the creation 
of two separate and distinct interests in the trust prop- 
erty, the legal estate, which is ordinarily held by the 
trustee, and the beneficial interest, which is held by 
the beneficiaries of the trust. In searching for the in- 
tention of the testator the court must examine the en- 
tire will, consider each of its provisions, give words 
their generally accepted literal and grammatical mean- 
ing, and indulge the presumption that the testator un- 
derstood the meaning of the words used. It is a rule of 
construction generally recognized that a devise or be- 
quest to heirs, without more, designates not only the 
persons who are to take but also the manner and pro- 
portions in which they will take, and if there are no 
words to control the presumption of the will of the 
testator, the law presumes his intention to be that they 
take by the law of intestate succession. This is so even 
though a presumption exists that one who makes a 
testamentary disposition of his property does not in- 
tend it to be divided as though he died intestate. 
Kramer v. Larson, 158 Neb. 404, 63 N. W. 2d 349. The 
foregoing rules are generally the law of this state and 
have been applied in numerous decisions by this court. 
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There are many jurisdictions that have literally ap- 
plied the foregoing rules to situations similar to the 
one we have presently before us. This court, however, 
has applied the rule that it will examine the will as 
a whole to determine the intent of the testator and has 
arrived at a different conclusion than such foreign jur- 
isdictions. The plaintiff recognizes this fact and asks the 
court to depart from our previous holdings on the 
subject. 

The case of In re Estate of Combs, 117 Neb. 257, 220 
N. W. 269, was a case where the will provided that the 
remainder of the estate “remaining after the death of 
my wife, shall descend to my legal heirs in equal 
shares in accordance with the laws of descent and dis- 
tribution of the state of Nebraska.” While the court 
construed the latter portion of the quoted part of the 
provision as bearing upon the intention of the testator 
to exclude the wife, a portion of that opinion does 
have application to the present case. We there said: 
“It must be admitted that the term ‘my legal heirs’ 
construed, in the light of the surrounding circumstances, 
with reference to all of the language employed in the 
will, must be relied upon to designate the ultimate de- 
visees, the ultimate remainderman. It would seem that 
the fact that the testator desired to dispose of the title 
to his property to the exclusion of his wife with her 
consent by will (she chose not to take under the statute) 
indicates that he did not desire to have it come back to 
her after his death for distribution to her heirs. It ap- 
pears absurd to conclude that the testator intended 
to give her only a life estate living, and after her death 
cast a fee simple title on her, dead. Had he wanted his 
widow to share in his property as a remainderman to 
the partial exclusion of his heirs of the blood, it would 
have been easy to have evidenced such intention by 
use of appropriate words. This he failed to do.” 

In the case of In re Estate of Mooney, 131 Neb. 52, 267 
N. W. 196, this court in a case similar in principle to 
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the case at bar said: “It does not appear reasonable, 
therefore, that Frank L. Mooney intended that his son 
should under no circumstances come into possession of 
the property during his life, but that upon his death the 
title should vest in him for the purpose of distribution 
to his heirs at law. The language of the will does not 
support any such fantastic construction. * * * The 
great weight of authority supports the view that, upon 
the failure of an express trust as in this case, the trus- 
tee holds the trust estate upon a resulting trust for the 
heirs of the testator as of the date of the failure of the 
trust.” This rule was followed in Dennis v. Omaha 
Nat. Bank, 153 Neb. 865, 46 N. W. 2d 606, 27 A. L. R. 
2d 674, and Applegate v. Brown, 168 Neb. 190, 95 N. 
W. 2d 341. Since 1936, the date of the decision in the 
Mooney case, this court has consistently adhered to the 
rule that upon the failure of an express trust as in this 
case, the trustee holds the trust estate upon a resulting 
trust for the heirs of the testator as of the date of the 
failure of the trust. Since this court has declared that 
the corpus of an express testamentary trust, undis- 
posed of by the will, passes to the heirs of the testator 
living at the termination of the trust, it must be con- 
clusively presumed that the testator intended the trust 
property to pass under the applicable statute as inter- 
preted by this court. This simply means that the words 
“to my legal heirs” are construed to mean the heirs 
who would take if no disposition of the property had 
been made under the will. We necessarily construe the 
words “to my legal heirs” used in Item 5(f) of the 
will as designating the testator’s heirs as of the date of 
the failure of the trust as the intended remaindermen 
under the language of the applicable portion of the will. 

Plaintiff vigorously contends that the rule adopted 
by this court is against reason and logic and the weight 
of authority. It must be conceded that the contentions 
of the plaintiff in this respect are not tenuous ones and 
that they should again be given the consideration of this 
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court. This we have done. We think the former opin- 
ions of this court extending over more than 20 years 
should be adhered to. The rule is generally known and 
has no doubt been relied upon as stating the law of 
this state. Even if the rule announced is not the most 
reasonable one, a conclusion that we do not concede, it 
has become the fixed law of this state which ought to 
be maintained except for the most cogent reasons. It 
would create confusion in the field of trust law in this 
state by destroying rights which have been built up 
in reliance on it. It has, as stated in Dennis v. Omaha 
Nat. Bank, supra, become a rule of property in this state. 
We adhere to the announced rules in our previous 
holdings. 

The trial court found that the plaintiff had no in- 
terest in the corpus of the trust. In this the trial court 
was correct. The trial court further found that the 
testator intended the remainder of the trust property 
to vest in the brothers and sisters of the testator who 
were living at the time of his death, and in the children, 
living at the time of testator’s death, of deceased broth- 
ers and sisters by representation. In this the trial court 
was in error. The judgment of the district court is 
affirmed in part, and in part is reversed and remanded 
with directions to enter a decree finding that plaintiff 
has no right in the remainder interest in the trust prop- 
erty and that such remainder interest, upon the ter- 
mination of the trust, is in the heirs of the testator as 
of the date of the termination of the trust. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 
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MINNIE KINDLER, APPELLANT, V. CARROLL KINDLER, 


APPELLEE. 
No. 34611. 
MINNIE KINDLER, APPELLANT, V. MARGUERITE M. 


MOREHOUSE, APPELLEE. 
No. 34612. 
98 N. W. 2d 881 


Filed October 30, 1959. 


Conflict of Laws. Generally, if a judgment in an action pro- 
vided by the law of the forum would impose on the defendant 
@ more onerous duty than that imposed by the law of the state 
which created the right, or a substantially different duty, no 
action can be maintained. 

A mere difference between the laws of two states, 
whether in statutory provisions, or otherwise, will not nec- 
essarily render the enforcement of a cause of action arising in 
one state contrary to the public policy of another state. 
Comity is neither a matter of absolute obligation or 
mere courtesy or good will, but is the doctrine under which 
contracts made, rights acquired, and obligations incurred in 
one state are enforced by the courts of another state unless 
there is some definite public policy preventing recognition of 
such right or title. 


Contracts: Conflict of Laws. The general rule is that a con- 
tract valid under its governing law is considered valid every- 
where, and will be enforced everywhere, unless the enforcement 
of the contract would violate the positive law or would violate the 
settled public policy of the forum or would work an injury to the 
state or to its citizens. 


APPEAL from the district court for Dodge County: 


RusseELL A. Rospinson, Jupce. Affirmed. 


McGowan & Troia, for appellant. 
Spear, Lamme & Simmons, for appellees. 


Heard before Carrer, MESsSMORE, YEAGER, CHAPPELL, 


WENKE, and Bosiaucu, JJ. 


CHAPPELL, J. 
These two appeals have been consolidated by stipula- 


tion of counsel for the purpose of briefing, argument, 
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and disposition by this court in one opinion because the 
issues are substantially identical. 

The question involved is whether or not defendants, 
Carroll Kindler and Marguerite M. Morehouse, who 
are now residents of Dodge County and the surviving 
joint tenants of Lloyd C. Kindler, who died a resident 
of Cheyenne, Wyoming, where his estate is being ad- 
ministered and where separate joint tenancies with right 
of survivorship were created and enforceable, are lia- 
ble under section 30-624, R. R. S. 1948, to plaintiff, 
Minnie Kindler, as a creditor of the deceased joint ten- 
ant, Lloyd C. Kindler. 

The cases were argued and submitted to the trial 
court on the pleadings and separate stipulations which 
appear in the bill of exceptions. Thereafter, the trial 
court rendered separate judgments in each case, which 
found and adjudged the issues generally in favor of de- 
fendants and dismissed plaintiff’s petitions at costs of 
plaintiff. Plaintiff’s motions for new trial filed in each 
case were overruled, and she appealed, assigning in 
effect that the judgments were not sustained by sufficient 
evidence or were contrary to law. We do not sustain 
the assignment. 

In that connection, plaintiff’s theory was that she was 
entitled to recover because section 30-624, R. R. S. 
1943, enacted as L. B. 197 in 1955, did not purport to 
impose any lien or encumbrance on the jointly-owned 
property itself but simply imposed personal liability on 
defendants as surviving joint tenants for the debts of the 
deceased joint tenant, under conditions stated therein. 
Plaintiff so argues, notwithstanding the admitted fact 
that the joint tenancy contracts were created and en- 
forceable in Wyoming where, under the law of that 
state, defendants held and would take the whole of the 
joint tenancy property clear and free of all claims of 
creditors of the deceased joint tenant. 

The relevant and material facts, and the applicable 
laws of Wyoming as well, were admitted in the stipula- 
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tions of the parties. The agreed facts are in substance 
as follows: Plaintiff, Minnie Kindler, was the wife of 
Lloyd C. Kindler until March 23, 1934. At that time, 
a decree of divorce rendered in Douglas County, Nebras- 
ka, ordered and adjudged that Lloyd C. Kindler, herein- 
after generally called Kindler, should pay $5 per week 
until further order of the court for the use, support, 
and maintenance of plaintiff and her minor child, then 
20 months of age. Kindler died in Cheyenne, Wyoming, 
on June 11, 1957, where he had been a resident for sev- 
eral years and where his estate is being administered. 
. During his lifetime, Kindler made certain payments 
pursuant to the terms of the divorce decree, but he was 
delinquent in certain payments, which, together with 
interest, exceeded $6,931 due and owing plaintiff on the 
date of the stipulations. The record is silent on whether 
or not, during the lifetime of Kindler, plaintiff ever at- 
tempted to collect her judgment or any part thereof 
from him by the use of remedies provided by law for 
such purpose. 

On December 27, 1952, Kindler opened a checking 
account in the American National Bank at Cheyenne, 
Wyoming, naming himself and defendant, Carroll Kind- 
ler, as owners in joint tenancy thereof with right of sur- 
vivorship. On June 11, 1957, the date of Kindler’s death, 
there was $904.40 in said account, and Kindler and de- 
fendant, Carroll Kindler, were the owners in joint ten- 
ancy with the right of survivorship of said checking ac- 
count during all the period between December 27, 1952, 
and June 11, 1957, inclusive, although none of said funds 
were deposited or contributed by said defendant. Also, 
on May 4, 1956, Kindler opened a savings account in 
the First Federal Savings and Loan Association at Chey- 
enne, Wyoming, naming himself and defendant, Mar- 
guerite M. Morehouse, as owners in joint tenancy with 
right of survivorship. On the date of Kindler’s death, 
there was $6,004.57 in said account, and Kindler and 
defendant were the owners in joint tenancy with the 
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right of survivorship of said savings account during 
all of the period between May 4, 1956, and June 11, 1957, 
inclusive, although none of said funds were deposited or 
contributed by said defendant. 

Except for the checking account and the savings ac- 
count aforesaid, there was not sufficient other property 
standing in the name of Kindler at the time of his death 
to pay the debt owing by him to plaintiff, and no pay- 
ments or property have been given to plaintiff in Kind- 
ler’s behalf since his death. 

It was agreed that at the time of Kindler’s death sec- 
tion 35-148, Compiled Statutes of Wyoming, 1945, deal- 
ing with banks and banking, was in full force and effect, 
and provided in part that: ‘When a deposit has been 
made or shall hereafter be made in the name of two 
(2) persons, payable to either, or payable to either or the 
survivor, such deposit, or any part thereof, or interest 
or dividends thereon, may be paid to either of the said 
persons, whether the other be living or not, and the 
receipt or acquittance of the person so paid shall be valid 
and sufficient release and discharge to the bank for any 
payment so made. This section shall apply to all bank- 
ing institutions, including national banks, within this 
state.” It was also agreed that: “Under the common 
law in effect in Wyoming at the time of” Kindler’s death, 
“the surviving joint tenant of a checking account in a 
bank would take the account clear and free of all claims 
of creditors.” 

It was further agreed that at the time of Kindler’s 
death, section 36-108, Compiled Statutes of Wyoming, 
1945, dealing with building and loan associations, was in 
full force and effect, and provided in part that: “Any 
association may issue shares to or in the name of two 
(2) or more persons, whether husband or wife or other- 
wise, withdrawable by any one of such persons, and 
the receipt or acquittance of any one of such persons 
shall be valid and sufficient release and discharge to 
the association for such withdrawals, regardless of the 
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death or disability of any other such joint shareholder.” 
It was also agreed that: “Under the common law in 
effect in Wyoming at the time of’’ Kindler’s death, “the 
surviving joint tenant of a savings account in a savings 
and loan association would take the account clear and 
free of all claims of creditors.” 

Whether the funds involved are still in Wyoming or 
have been expended or removed to Nebraska or else- 
where is not shown by the record, but we deem that 
immaterial here. See, Restatement, Conflict of Laws, 
§ 260, p. 343; 11 Am. Jur., Conflict of Laws, § 71, p. 356. 

Section 30-624, R. R. S. 1943, provides: “Upon the 
death of either or any of the joint owners of real or 
personal property in joint tenancy, with right of sur- 
vivorship, the surviving joint owner or owners shall be 
liable for the debts and obligations of the deceased joint 
owner or owners under the following conditions: 

“(1) Unless a settlement is made with the surviving 
joint owner or owners, a creditor or personal representa- 
tive of the deceased joint owner shall institute an action 
in a court of competent jurisdiction, within three months 
after the death of the deceased joint owner, against the 
surviving joint owner or owners setting forth such 
claim; 

“(2) The surviving joint owner shall be liable to 
the creditors or personal representatives of the deceased 
joint owner only to an amount equal to the value of the 
amount contributed to the jointly owned property by 
the deceased joint owner, to pay lawful debts and ob- 
ligations, but subject to all homestead and legal ex- 
emptions in such decedent’s jointly owned property; and 

“(3) In any action instituted by a creditor or per- 
sonal representative of such deceased joint owner, as 
specified in subdivision (1) of this section, the person 
instituting such action shall allege and prove that there 
is not sufficient other property standing in the name 
of the deceased joint owner at the time of his death 
subject to the payment of said debts and obligations; 
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Provided, that if no petition is filed in court to pro- 
bate the deceased owner’s estate, within thirty days from 
the date of his death, there shall be a presumption of 
evidence as proof of the allegation that is necessary and 
required, by subdivision (1) of this section in plaintiff’s 
petition, which presumption shall not be evidence in 
any other cause.” 

The title of said act, same being Chapter 110, Laws 
of Nebraska, 1955, reads: “AN ACT relating to dece- 
dents’ estates; to make the surviving joint owner or 
owners of jointly held real or personal property 
liable for the debts and obligations of the deceased joint 
owner or owners within the limitations and under the 
conditions prescribed; to provide for the institution of 
an action as prescribed in regard thereto; to provide for 
allegations and proof; and to provide presumptions, as 
to such action only, as prescribed.” 

The act is peculiar to Nebraska. Counsel for the par- 
ties have cited no similar statutes existing in any other 
state, and we have found none. In DeForge v. Patrick, 
162 Neb. 568, 76 N. W. 2d 733, which involved joint ten- 
ancies with right of survivorship to real property ‘and 
a checking account in this state and claimed liability 
for the debts and obligations of a deceased joint ten- 
ant, we mentioned the act. However, we refused to 
apply it as sought by plaintiff therein, for the reason 
in substance that the conveyances were contractual and 
it was not a case involving debts existing at the time of 
the conveyance nor of contingent liabilities then in 
being, and there was no competent evidence that the 
conveyances were made with intent to hinder, delay, or 
defraud expected creditors. 

Here, the Wyoming joint bank account was created in 
1952, when a part of plaintiff’s judgment may have 
been unpaid, but before section 30-624, R. R. S. 1943, 
was enacted by the Legislature of Nebraska in 1955. 
Here, the Wyoming joint savings account was created in 
1956 when a part of plaintiff’s judgment was unpaid, 
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but soon after section 30-624, R. R. S. 1943, became 
effective in Nebraska. However, there was no such 
statute existing in Wyoming which could, upon any 
theory, become a part of or control the joint tenancy 
contracts here involved, and there is no competent evi- 
dence from which it could be reasonably concluded that 
such joint tenancy contracts were made with any in- 
tent to hinder, delay, or defraud either expected or ex- 
isting creditors. 

In DeForge v. Patrick, supra, we concluded that sec- 
tion 30-624, R. R. S. 1943, did not abolish joint ten- 
ancies with right of survivorship in this state. Rather, 
citing and quoting authorities, we pointed out the uni- 
versal elementary rules that joint tenancies are created 
by contract; that the relation of and estate of joint ten- 
ancies may be created in any kind of property that is 
subject to be held in severalty; and, after quoting sec- 
tion 8-167, R. R. S. 1943, dealing with banks, we said: 
“This statute fixes the property rights of the persons 
named in the deposit where compliance with the stat- 
ute has been had. * * * Upon the death of one payee 
the survivor takes the whole legal title free of any debts 
of the deceased unless a contrary intent affirmatively 
appears from the terms of the deposit.” See, also, Slo- 
cum v. Bohuslov, 164 Neb. 156, 82 N. W. 2d 39. We point 
out also that section 8-317, R. R. S. 1943, dealing with 
building and loan associations likewise governs joint 
tenancy survivorship accounts therein. See, Tobas v. 
Mutual Building & Loan Assn., 147 Neb. 676, 24 N. W. 
2d 870. In that connection, the statutes of Wyoming 
applicable here are in effect identical with our own 
except they contain no act having any similarity with 
section 30-624, R. R. S. 1943. 

It will be noted that the language in the title of 
section 30-624, R. R. S. 1943, as originally enacted, and 
the act itself as well, relates to “decedents’ estates” 
and attempts to provide a conditional liability of the 
surviving joint tenant for debts and obligations of a de- 
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ceased joint tenant as a lawfully existing asset of his 
estate with which to pay his creditors. In that connec- 
tion, where a joint tenancy is created and enforceable 
under the laws of Wyoming, the rights of both tenants 
are vested in the whole of the property when the joint 
tenancy is created, and on the death of a joint tenant 
the surviving tenant takes his entire joint tenancy prop- 
erty clear and free of any personal or property liability 
for the claims of creditors. Thus no liability of the sur- 
viving joint tenant for the debts and obligations of the 
deceased joint tenant ever lawfully existed or became 
any part of the joint tenancy contracts here involved 
or any part of Kindler’s estate with which to pay his 
creditors. The general rule is that: “The survivor 
takes under the agreement creating the joint tenancy, 
and not as the successor to the deceased joint tenant.” 
48 C. J. S., Joint Tenancy, § 1, p. 912. In other words, 
defendants’ contractual property rights and duties were 
created and enforceable by and under the laws of Wy- 
oming, which imposed no duty whatever upon them 
to pay any debts and obligations of the deceased joint 
tenant. 

In that connection, the applicable and controlling gen- 
eral rule appears in Restatement, Conflict of Laws, § 
609, p. 726, where it is said that: “If a judgment in an 
action provided by the law of the forum would impose 
on the defendant a more onerous duty than that im- 
posed by the law of the state which created the right, 
or a substantially different duty, no action can he 
maintained.” 

Citing State ex rel. National Surety Corp. v. Price, 
129 Neb. 433, 261 N. W. 894, and quoting from Kinney 
Loan & Finance Co. v. Sumner, 159 Neb. 57, 65 N. W. 
2d 240, plaintiff relies upon the rule that: “ ‘It is thor- 
oughly established as a broad general rule that foreign 
law or rights based thereon will not be given effect or 
enforced if opposed to the settled public policy of the 
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forum.’” However, such cases are distinguishable from 
that at bar. 

In that connection, we held in Whitney v. Penrod, 
149 Neb. 636, 32 N. W. 2d 131, that: “A mere difference 
between the laws of two states, whether in statutory 
provisions, or otherwise, will not necessarily render 
the enforcement of a cause of action arising in one 
state contrary to the public policy of another state.” 

Also, as held in Green Finance Co. v. Becker, 151 
Neb. 479, 37 N. W. 2d 794: “Comity is neither a matter 
of absolute obligation or mere courtesy or good will, 
but is the doctrine under which contracts made, rights 
acquired, and obligations incurred in one state are en- 
forced by the courts of another state unless there is 
some definite public policy preventing recognition of 
such right or title.” 

Further, as stated in 15 C. J. S., Conflict of Laws, 
§ 4, p. 858: “In accord with the general rule as to the 
enforceability of foreign law * * * it is usually held that 
a contract valid under its governing law * *-* is con- 
sidered valid everywhere, and will be enforced every- 
where, unless the enforcement of the contract would 
violate the positive law or unless the enforcement of the 
contract would violate the settled public policy of the 
forum, or unless it would work an injury to the state 
or to its citizens.” See, also, § 11, p. 880. 

No authority is cited or found which would support 
a conclusion that recognition of defendants’ rights and 
title established by the Wyoming contracts here in- 
volved, as a defense to plaintiff’s actions, would violate 
the positive law or settled public policy of this state or 
work an injury to this state or to its citizens. We con- 
clude that plaintiff’s contention has no merit. 

Some constitutional questions were presented and 
argued by the parties, but, in view of our prior conclu- 
sions, they require no consideration, discussion, or de- 
cision here. 

We conclude that the judgment of the trial court 
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should be and hereby is affirmed. All costs in both cases 
are taxed to plaintiff. 
AFFIRMED. 


EvERETT M. ScHROLL ET AL., APPELLANTS, v. CITY OF 


BEATRICE, NEBRASKA, ET AL., APPELLEES. 
98 N. W. 2d 790 


Filed October 30, 1959. No. 34624, 


1. Public Utilities: Electricity. Section 70-626.01, R. R. S. 1948, 
relating to powers of public power districts is subject to the 
limitations of the petition for the creation of public power dis- 
tricts and amendments thereto. 

2. Statutes. A legislative act is limited in its scope and operation 
by its title, and a like rule is applicable to a law adopted by 
the initiative method. 

3. Publie Utilities: Electricity. Section 70-628, R. R. S. 19438, 
relates to means by which a district may exercise the powers 
recited in the petition for the creation of a public power district. 

4. Statutes. An express proviso that a corporation shall not do 
certain acts is no stronger than the failure to give authority, 
express or implicd, to do them, for powers not granted either 
expressly or impliedly, are impliedly prohibited. 


AppEAL from the district court for Gage County: 
Ernest A. HusBKA, JUDGE. Reversed and remanded with 
directions. 


Sackett & Sackett and Healey, Davies, Wilson & Bar- 
low, for appellants. 


Crosby, Pansing & Guenzel, Vasey & Rist, Anne P. 
Carstens, and Cline, Williams, Wright & Johnson, for 
appellees, 


Heard before Srmmons, C. J., Carter, MEssMoRE, 
‘YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


Srummons, C. J. 
The plaintiffs in this action are three resident tax- 
payers and patrons of the municipal electric distribu- 
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tion system of the city of Beatrice. Also a party plain- 
tiff is Consumers Public Power District, a public cor- 
poration organized and existing under the provisions 
of Chapter 70, article 6, R. R. S. 1943. It purchases 
electricity at retail from the city of Beatrice and makes 
payments in lieu of taxes for the benefit of the city. 

The defendants are the city of Beatrice, a city of the 
first class with a population of over 11,000, the mayor, 
and members of the city council. Also a defendant is 
the Norris Rural Public Power District, a public cor- 
poration organized under Chapter 70, article 6, R. R. S. 
1943. It has its principal place of business in Beatrice, 
Nebraska. Also as parties defendant are the directors 
of the Norris Rural Public Power District. 

Consumers Public Power District will be referred to 
herein as Consumers. The city of Beatrice will be re- 
ferred to herein as Beatrice. Norris Rural Public Power 
District will be referred to herein as Norris. 

Plaintiffs bring this as a representative action. They 
seek a judgment declaring their rights and the rights, 
status, and legal relations of Beatrice and Norris arising 
under a purported contract that is the subject matter 
of this litigation wherein Norris agrees to sell electrical 
energy to Beatrice. 

It is that contract which the individual plaintiffs and 
Consumers sought to have declared void and its per- 
formance enjoined. The plaintiffs sought in the alter- 
native a decree that the contract was subject to 
rescission. 

Issues were made and trial was had. The trial court 
found generally against the plaintiffs and dismissed 
their petition. Plaintiffs appeal. 

We reverse the judgment of the trial court and re- 
mand the cause with directions to enter a judgment de- 
claring the purported contract void and granting the 
plaintiffs injunctive relief. 

The ultimate question to be decided here is whether 
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or not the contract between Norris and Beatrice is 
valid. 

At the outset we are met with a debate in the briefs 
as to whether or not the plaintiffs have legal capacity 
to maintain this action and present that issue. It does 
not appear that the question was presented to the trial 
court. If so presented it was determined against Bea- 
trice and Norris. There is no cross-appeal. We accord- 
ingly go to the question of whether or not the contract 
is ultra vires as to Norris and void. 

Beatrice owns and operates the only electric distribu- 
tion system in the city and sells electricity to its resi- 
dents. It purchases electricity so sold. It has a contract 
to purchase part of its needs from the United States 
Bureau of Reclamation. It has been purchasing the 
remainder of its needs from Consumers under a con- 
tract which expired during the course of this litigation. 

Beatrice entered into a contract with Norris for 
the purchase at wholesale of all electric current needed 
over and above that received from the United States 
Bureau of Reclamation. The electricity to be so pur- 
chased from Norris comprises about 60 percent of Nor- 
ris’ sale of power. Beatrice spent substantial sums of 
money in preparation of lines and facilities to receive 
the electricity. 

Norris was organized under the provisions of Chap- 
ter 86, Laws 1933, page 337, which as amended is now 
Chapter 70, article 6, R. R. S. 1943. The title of the 
act recited, among other things, that it was an act “to 
define the powers, functions, duties and responsibilities” 
of the districts whose creation it authorized. The initial 
step toward the organization was the filing of a petition. 
Laws 1933, c. 86, § 3(2), p. 341, now § 70-603, R. R. S. 
1943. 

Norris petitioned for the formation of a district in 
1935. At that time the act provided that the petition 
must contain: “The name of the proposed district, 
which name shall contain if the district is to engage in 
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the electric light and power business the words ‘Public 
Power District’. * * * A general description of the na- 
ture, location and method of operation of the proposed 
power plants and systems * * *.” Laws 1933, c. 86, § 
3(2) (a), (c), p. 342. As amended see § 70-604, R. R. 
S. 1943. 


Norris’ petition proposed the name of “Norris Rural 
Public Power District.” The petition recited in part: 
“That a general description of the nature, location, and 
method of operation of the proposed rural public elec- 
tric light and power system is as follows: 

“The general purpose and object of the creation of 
said district is to establish and operate a rural electric 
light and power system to furnish electric light and 
power at low rates to the rural inhabitants of said dis- 
trict and adjoining territory. In connection therewith 
the district is authorized and shall have power: 

“First, to construct or purchase, and operate, trans- 
mission lines, substations, and service connections, to 
supply where economically feasible, electric light and 
power to the rural inhabitants within said district and 
adjoining territory desiring such service.” (Emphasis 
of “rural” supplied.) 

As authorized by Laws 1933, § 3(2), p. 343 (now § 
70-607, R. R. S. 1943), the petition was approved on 
July 15, 1935. This petition, when approved, became 
the charter of the district. Custer Public Power Dist. 
v. Loup River Public Power Dist., 162 Neb. 300, 75 N. 
W. 2d 619. 

The repeated use of the word rural throughout the 
petition as above quoted indicates a clear intent of 
the petitioners to limit the powers of Norris to the 
establishing and operation of a rural system and to 
supply electricity to rural inhabitants. It cannot be 
successfully contended that a sale of 60 percent of its 
electricity to a municipality is a rural operation and 
sale to a rural inhabitant. 

As originally enacted, Laws 1933, c. 86, § 6, p. 346, 
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provided: “A public power district or a public power 
and irrigation district, organized under the provisions 
of this act shall have the following powers and shall be 
entitled to own, have, or exercise the following rights, 
privileges and franchises: * * *.” 

By amendment in 1937 the Legislature added the lan- 
guage “subject to the limitations, if any, of the petition 
for its creation and all amendments thereto: * * *.” 
Laws 1987, c. 152, § 5, p. 583. 

This clearly appears as a legislative intent to recog- 
nize and affirmatively declare that districts organized 
under the act were subject to the limitations, if any, of 
their petition which becomes their charter. The legis- 
lative intent to subject districts organized under the act 
to the language of their petitions is further evidenced 
by the fact that the limiting clause refers to “all amend- 
ments.” The 1937 Legislature in the same act authorized 
amendments to the petition in certain particulars, subject 
to the approval of the Department of Roads and Irriga- 
tion. Laws 1937, c. 152, § 4, p. 581, § 9, p. 589. As 
amended, see §§ 70-612 and 70-662, R. R. S. 1943. 

The 1933 act became Chapter 70, article 7, C. S. Supp., 
1933. As above amended in 1937, section 6 thereof be- 
came § 70-706, C. S. Supp., 1941. In 1943 the Legislature 
amended section 70-706, C. S. Supp., 1941, by inserting. 
therein, following the above limitations clause, this lan- 
guage in subdivision (2) thereof: ‘‘Any district or- 
ganized under this act which is engaged in the genera- 
tion and transmission of electrical energy shall be re- 
quired to sell electrical energy at wholesale directly to 
any municipality or political subdivision in the state 
which is engaged in the distribution and sale of elec- 
trical energy when such municipality or political sub- 
division makes application for the purchase of electrical 
energy, provided such district has the requested amount 
of electrical energy available for sale and the municipal- 
ity or political subdivision agrees to make or pay for 
the necessary physical connection with the electrical 
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facilities of such district.” Laws 1943, c. 146, § 3, p. 522. 

The defendants assert here that this language re- 
quired Norris to enter into the contract with Beatrice. 
To reach the answer for that contention we must recite 
further legislative history. 

The Legislature in 1941 created a statute revision com- 
mission and prescribed its duties. The commission made 
its report to the 1943 Legislature. It subdivided sec- 
tion 70-706, C. S. Supp., 1941, into several sections. 

Subdivision (1) became section 70-625, R. S. 1943, 
subdivision (2) became section 70-626, R. S. 1943, and 
subdivision (3) became section 70-627, R. S. 1943. In 
the revision commission report all three sections carried 
the clause “subject to the limitations of the petition for 
its creation and all amendments thereto.” The report of 
the revision commission to the Legislature showed those 
provisions. That report was approved and adopted by 
the 1943 Legislature. Laws 1943, c. 115, § 1, p. 401; § 
49-601, R. R. S. 1943. 

At the same time and in the same act the Legislature 
provided that “Except as modified by legislative acts” 
enacted by the 1943 Legislature, the report of the com- 
mission was to take effect when published and when de- 
posited in the office of the Secretary of State. See § 49- 
603, R. R. S. 1943. Thereafter the Legislature amended 
section 70-706, C. S. Supp., 1941, as above set out prior 
to the time the statute commission report was published 
as a part of the Revised Statutes of Nebraska, 1943. 

The 1943 Legislature further directed: “In incorpo- 
rating the acts of this session of the Legislature, the 
commission shall compile the same in the proper chap- 
ter and thereunder into new or presently designated 
articles as, in the judgment of the commission, will best 
facilitate reference thereto but does not change, modify 
or alter the law. In incorporating acts or sections of the 
present Legislature which are amendatory of past en- 
actments that were divided by the commission in the 
revision of previous laws, the commission is empowered 
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and directed to divide the new acts or sections in the 
same manner and to insert the parts of the new or 
amendatory acts where a change is made in the law.” 
(Emphasis supplied.) Laws 1943, c. 115, § 10, p. 403. 
See, also, § 49-610, R. R. S. 1943. 

Pursuant to that direction the revision commission 
inserted the 1943 amendment upon which defendants 
rely in the statute and it became section 70-626.01, R. S. 
1943, and is now section 70-626.01, R. R. S. 1948. 

It necessarily follows that section 70-626.01, R. R. S. 
1943, does not rest for its validity on the adoption of 
the report of the revision commission. It rests for its 
validity on the enactment of Laws 1943, c. 146, § 3(2), 
p. 522. It is patent also that the requirements of section 
70-626.01, R. R. S. 1943, are subject to the limitation of 
the petition for the creation of Norris. To hold other- 
wise would be contrary to the act of the 1943 Legislature 
placing the amendment in a section clearly subject to 
the limitation; and likewise contrary to the approval of 
the extension of that limitation by the statute revision 
commission to all three sections—70-625, 70-626, and 70- 
627, R. R. S. 1943. 

We find no merit in defendants’ contention in that 
regard. 

Defendants contend that section 70-628, R. R. S. 1943, 
and sections 70-501 and 70-502, R. R. S. 1943, authorize 
the contract between Norris and Beatrice. 

What is now section 70-628, R. R. S. 1943, was origi- 
nally Chapter 86, section 6(4), page 348, of the 1933 act. 
It remained in the statutes as section 70-706(4), C. S. 
Supp., 1937; Laws 1937, c. 152, § 5, p. 583. It was sec- 
tion 70-706 (4), C. S. Supp., 1941, when the revision com- 
mission separated that section into sections 70-625 to 70- 
628, R. S. 1943. The revision commission did not in- 
clude the limiting clause in the report as to section 70- 
628, R. S. 1943. It is now section 70-628, R. R. S. 1943, 
and provides: “In addition to the rights and powers 
enumerated in sections 70-601 to 70-679, and in no man- 
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ner limiting or restricting the same, such district shall 
be deemed to be and shall have and exercise each and 
all of the rights and powers of a ‘public electric light 
and power district’ or ‘public power district’ within the 
meaning of sections 70-501 to 70-503.” Clearly the ref- 
erence to “rights and powers” in the act must refer to 
“rights and powers” acquired by a district when or- 
ganized under the act. 

Defendants here quote several provisions from sec- 
tions 70-501 and 70-502, R. R. S. 1943, which they con- 
tend authorize the contract between Norris and Beatrice, 
regardless of the language of its petition for creation. 
The above sections are the first two sections of Initiated 
Law No. 324, Laws 1931, c. 116, p. 336. 

We had a like contention advanced as to these pro- 
visions in Interstate Power Co. v. City of Ainsworth, 125 
Neb. 419, 250 N. W. 649. What was said there is pecu- 
liarly appropriate here: “There are expressions and 
language used in the body of the act which would seem 
to sustain the contention of defendants, but the scope of 
the act must be determined from its title. It is a fami- 
liar rule that a legislative act is limited in its scope and 
operation by its title, and a like rule is applicable to a 
law adopted by the initiative method. A careful exami- 
nation of the title to the act, which is quite lengthy, 
clearly discloses that it applies only to such cities or vil- 
lages as are engaged in the generation, transmission or 
distribution of electrical energy, and provides that such 
cities may extend, improve and add to their plants and 
pay the cost of such extensions, additions or improve- 
ments by pledging the future earnings of such plants.” 
The decision has been accepted as the settled construc- 
tion of the act. : 

We amplify somewhat the analysis of the title of the 
act. It relates to cities, villages, and public electric 
light and power districts “engaged” in enumerated ac- 
tivities. It then recites that it is an act to provide for 
the “extension” of facilities and service outside the 
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boundaries of the district; to provide for the “intercon- 
nection” of facilities; to authorize the pledging of earn- 
ings; to make requirements and restrictions on the sale 
of plants to private persons; to define certain crimes; 
and to make applicable to the cities, villages, and pub- 
lic power districts affected provisions of law as to emi- 
nent domain, etc. 

It becomes patent from an analysis of the title that the 
“rights and powers” granted by section 70-628, R. R. S. 
1943, through reference to sections 70-501 and 70-502, R. 
R. S. 1943, relate to means by which a district may exer- 
cise the powers defined in its charter. They do not re- 
late to an increase or extension of those basic defined 
powers. The Legislature was not revising and amending 
petition and charter powers. 

We find that the above contention of defendants is 
without merit. 

Finally, it is contended that the petition for its crea- 
tion does not limit Norris from selling electricity to 
Beatrice at wholesale, and that accordingly it has the 
power. This in effect is an appeal to the doctrine of 
implied powers. 

Norris quotes and relies on the following rule taken 
from Drainage Dist. No. 2 v. Dawson County Irr. Co., 
140 Neb. 866, 2 N. W. 2d 321: Whatever transactions are 
fairly incidental or auxiliary to the main business of 
the corporation and necessary or expedient in the pro- 
tection, care, and management of its property, may be 
undertaken by the corporation and be within the scope 
of its corporate powers. 

We need point out only that there appears no basis for 
holding that the contract here involved is fairly inci- 
dental or auxiliary to the main business of Norris. 

In State ex rel. Johnson v. Consumers Public Power 
Dist., 143 Neb. 753, 10 N. W. 2d 784, 152 A. L. R. 480, 
we held: “ ‘It seems clear that an express proviso that 
a corporation shall not do certain acts is no stronger 
than the failure to give authority, express or implied, 
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to do them, for powers not granted either expressly or 
impliedly, are impliedly prohibited.’ ” 

We see no merit to the above contention. 

We hold the purported contract to be ultra vires as to 
Norris and is null and void. 

The judgment of the trial court is reversed and the 
cause remanded with directions to enter a judgment de- 
claring the purported contract to be null and void and 
granting the plaintiffs appropriate injunctive relief. 

REVERSED AND REMANDED WITH DIRECTIONS. 


ARTHUR RIMPLEY, PLAINTIFF IN ERROR, V. STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 
98 N. W. 2d 868 


Filed October 30, 1959. No. 34630. 


1. Homicide: Automobiles. In an action charging motor vehicle 
homicide the burden is on the State to prove beyond a reasonable 
doubt that the person charged operated the motor vehicle, that 
he operated it in violation of one or more of the statutory 
provisions relating to the operation of motor vehicles, and 
that such unlawful operation was the proximate cause of the 
death. 

2. Criminal Law. To justify a conviction on circumstantial evi- 
dence, it is necessary that the facts and circumstances essential 
to the conclusion sought must be proved by competent evidence 
beyond a reasonable doubt, and, when taken together must be 
of such a character as to be consistent with each other and 
with the hypothesis sought to be established thereby and incon- 
sistent with any reasonable hypothesis of innocence. 

It is the province of the jury to determine the cir- 
cumstances surrounding, and which shed light upon, the alleged 
crime; and if, assuming as proved the facts which the evidence 
tends to establish, they can be accounted for upon no rational 
theory which does not include the guilt of the accused, the proof 
cannot, as a matter of law, be said to have failed. 

Error may not be claimed because of the nature 

of cross-examination if it was not on the trial challenged by 

timely and proper objection thereto. 
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Error to the district court for Jefferson County: 
ERNEST A. Hupka, Jupce. Affirmed. 


Johnston & Grossman, for plaintiff in error. 


Clarence S. Beck, Attorney General, and John E. Wen- 
strand, for defendant in error. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucH, JJ. 


WENKE, J. 

This is an error proceeding from the district court 
for Jefferson County by Arthur Rimpley, defendant 
below. Rimpley thereby seeks to have his conviction 
of motor vehicle homicide, together with his sentence 
based thereon to the State Reformatory for men, set 
aside. We shall herein refer to Rimpley as the defendant. 

The statute, under and pursuant to which defendant 
was prosecuted, provides, insofar as here material, that: 
“Whoever shall cause the death of another without 
malice while engaged in the unlawful operation of a 
motor vehicle shall be deemed guilty of a crime to be 
known as motor vehicle homicide * * *.” § 28-403.01, R. R. 
S. 1943. 

In an action charging motor vehicle homicide the 
burden is on the State to prove beyond a reasonable 
doubt that the person charged operated the motor ve- 
hicle, that he operated it in violation of one or more of 
the statutory provisions relating to the operation of 
motor vehicles, and that such unlawful operation was 
the proximate cause of the death. Pribyl v. State, 165 
Neb. 691, 87 N. W. 2d 201. 

The information filed against defendant, insofar as 
here material, charged: ‘“* * * that Arthur Rimpley on 
the ninth day of October in the year of our Lord Nine- 
teen hundred fifty-eight in the County of Jefferson and 
State aforesaid, then and there being did then and there 
at about 5 o’clock P.M., without malice, while under the 
influence of intoxicating liquor, did operate and drive 
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an automobile, at an excessive rate of speed, through the 
stop sign on Nebraska highway 3S at the junction of 
said highway with Nebraska highway 15, at the south- 
east limits of Fairbury, Jefferson County, Nebraska, 
without stopping thereat; and unlawfully and felon- 
iously did operate and drive his automobile, at said time 
and place, into and against an automobile operated and 
driven by Cashious M. Flower with such force and vio- 
lence that said Cashious M. Flower died on said date 
as a result thereof.” We shall hereinafter refer to 
Cashious M. Flower as the decedent. 

Defendant contends the trial court erred in refusing 
to sustain his motion for dismissal made at the end of 
the State’s case. This raises a question of whether or 
not the evidence adduced by the State is legally suffi- 
cient to sustain the charge of motor vehicle homicide. 

As stated in Fielder v. State, 150 Neb. 80, 33 N. W. 2d 
451: “Where the evidence is so lacking in its proba- 
tive force that as a matter of law it is insufficient to 
support a finding of guilt beyond a reasonable doubt, 
the defendant is entitled to be discharged and the case 
dismissed.” However, as stated in Haffke v. State, 149 
Neb. 83, 30 N. W. 2d 462: “This court will not interfere 
with a verdict of guilty in a criminal case which is based 
upon conflicting evidence unless it is so lacking in pro- 
bative force that we can say as a matter of law that it 
is insufficient to support a finding of guilt beyond a rea- 
sonable doubt.” 

Defendant contends that in several particulars the 
evidence adduced by the State is not sufficient. We 
shall hereinafter discuss each of the contentions that 
he makes in this respect. In considering some of the 
questions raised by the defendant the following prin- 
ciples have application: 

“The test by which a jury shall determine the suffi- 
ciency of circumstantial evidence in a criminal prosecu- 
tion is whether the facts and circumstances tending to 
connect the accused with the crime charged are of such 
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conclusive nature as to exclude to a moral certainty 
every rational hypothesis except that of guilt.” Hoff- 
man v. State, 162 Neb. 806, 77 N. W. 2d 592. 

“To justify a conviction on circumstantial evidence, 
it is necessary that the facts and circumstances essential 
to the conclusion sought must be proved by competent 
evidence beyond a reasonable doubt, and, when taken 
together must be of such a character as to be consistent 
with each other and with the hypothesis sought to be es- 
tablished thereby and inconsistent with any reasonable 
hypothesis of innocence.” Jeppesen v. State, 154 Neb. 
765, 49 N. W. 2d 611. 

“When circumstantial evidence is relied upon, the 
facts and circumstances must form a complete chain and 
point directly to the guilt of the accused in such a con- 
clusive way as to exclude any other reasonable conclu- 
sion, every element essential to the conclusion must 
be proved by competent evidence beyond a reasonable 
doubt, and the existence of a reasonable doubt as to 
any one of them requires an acquittal.” Reyes v. State, 
151 Neb. 636, 38 N. W. 2d 539. See, also, Jeppesen v. 
State, supra. 

“It is the province of the jury to determine the cir- 
cumstances surrounding, and which shed light upon, the 
alleged crime; and if, assuming as proved the facts which 
the evidence tends to establish, they can be accounted 
for upon no rational theory which does not include the 
guilt of the accused, the proof cannot, as a matter of law, 
be said to have failed.” Morgan v. State, 51 Neb. 672, 
71 N. W. 788. See, also, Kitts v. State, 153 Neb. 784, 
46 N. W. 2d 158; Hoffman v. State, supra. 

The accident, out of which the charges filed against 
defendant arose, happened about 5 p.m. on Thursday, 
October 9, 1958, on state highway No. 15 at a point 
near the southeast limits of the city of Fairbury, which 
is in Jefferson County, Nebraska. At that point state 
highway No. 3S intersects state highway No. 15 from 
the east. The accident happened in the west lane of 
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highway No. 15 or the right-hand lane for southbound 
traffic. It occurred when a car owned by defendant was 
driven head-on into the front end of a car being driven 
south on highway No. 15 by decedent. Defendant’s car 
had approached and entered onto highway No. 15 from 
the east-southeast on highway No. 3S. There was a 
stop sign on highway No. 3S as it intersects highway 
No. 15. Decedent was driving his son’s car, which was 
a 1953 Dodge sedan. 

There were four eyewitnesses to the accident who 
testified at the trial. They were Billy G. Adamson, 
Royce Horsky, Harvey Witt, and Sam Seachord. Adam- 
son, at the time, was driving his car on highway No. 
35 toward highway No. 15. The defendant’s car passed 
his car about a mile from the point of the accident. 
However, Adamson drove along behind defendant’s car 
and both he and Royce Horsky, a guest in his car, were 
in a position to and did see the accident when it hap- 
pened. Harvey Witt was driving his car south on high- 
way No. 15 at the time and was only about 50 feet be- 
hind the car decedent was driving when the accident 
occurred. Sam Seachord, a-truck driver, was driving 
north on highway No. 15 when he saw the accident 
happen in the west lane of highway No. 15. 

Defendant contends there was no competent evidence 
introduced by the State from which a jury could prop- 
erly find that he was driving his car at the time of the 
accident, 

Royce Horsky testified he was sure there was one 
person in defendant’s car when it passed the car in 
which he was riding on highway No. 3S and that he was 
driving. He further testified that at the scene of the 
accident he saw defendant lying on the ground just 
outside of the driver’s door of defendant’s car, which 
was in the ditch on the west side of highway No. 15. 
Billy G. Adamson testified he saw a man (defendant) 
in the ditch near defendant’s car. Sam Seachord testified 
he never saw anyone get out of either car, saw only 
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two people there who had been involved in the acci- 
dent, and that defendant was lying in the ditch. Harvey 
Witt testified he saw a man fly out of defendant’s car, 
that he saw the man who flew out of the car lying in 
the ditch, and that the man lying in the ditch was the 
defendant. Witt went on to testify that the defendant 
was lying in the ditch beside his car, which ended up 
in the ditch west of highway No. 15, and that he saw 
only the two men at the accident, the other being de- 
cedent who was still in the car he had been driving. 
We think this evidence sufficient, under the rules here- 
inbefore set forth, to present a question for a jury as to 
whether or not defendant was driving his car at the 
time the accident occurred. 

But defendant contends that while there is no ques- 
tion as to his ownership of the car in which he was 
riding, that there is a big question as to whether or not 
there was a third person involved in the accident who 
might have been driving the car. 

It is true that one of the police officers testified he 
made a search to see if anybody else might have been 
involved in the accident because, as he stated, the au- 
thorities are never sure as to just how many people 
may have been involved in any accident. However, 
he goes on to state that he didn’t think there was any- 
one else involved and didn’t find anyone else. That 
only two people were involved in the accident, one in 
each car, is fully supported by the eyewitnesses to the 
accident. We make the further observation that the 
jury was not bound to believe the story of defendant in 
this regard. 

As hereinbefore quoted from the information, the 
State charged defendant with driving his automobile at 
an excessive rate of speed through the stop sign on 
highway No. 3S at the junction thereof with highway 
No. 15. If he did so then it was done unlawfully for 
section 39-754, R. R. S. 1948, provides, insofar as here 
material, that: ‘The Department of Roads and Irriga- 
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tion with reference to state highways and local author- 
ities with reference to highways under their jurisdiction 
are hereby authorized to designate main traveled or 
through highways by erecting at the entrances thereto 
from intersecting highways signs notifying drivers of 
vehicles to come to a full stop before entering or cross- 
ing such designated highway, and whenever any such 
signs have been so erected it shall be unlawful for the 
driver of any vehicle to fail to stop in obedience thereto.” 

Defendant contends the State failed to introduce any 
competent evidence to support this charge. Billy G. 
Adamson testified the defendant’s car weaved as it went 
into the one-way lane for cars on highway No. 3S to 
enter highway No. 15 and that it didn’t stop at the stop 
sign located on highway No. 3S. Harvey Witt testified 
he saw defendant’s car approach highway No. 15 from 
the east on highway No. 3S at a fast rate of speed and 
out of control and that it didn’t stop. Sam Seachord 
testified he saw defendant’s car coming from the east 
at a fast rate, which he estimated at 40 miles an hour, 
and that it didn’t stop at the stop sign. Donald E. May- 
hew, a trooper of the Nebraska Safety Patrol, testified 
the tire marks left by defendant’s car as it approached 
highway No. 15 on highway No. 3S, and as it entered 
thereon, showed its speed had been accelerated rather 
than decreased. From the evidence adduced by the 
State we think the jury could properly find the de- 
fendant operated his car in an unlawful manner as 
charged in the information. 

The information, as hereinbefore set forth, also 
charged the defendant with operating his automobile 
while under the influence of intoxicating liquor. Sec- 
tion 39-727, R. S. Supp., 1957, provides, insofar as here 
material, that: “It shall be unlawful for any person to 
operate or be in the actual physical control of any motor 
vehicle while under the influence of alcoholic liquor or 
of any drug. Any person who shall operate or be in the 
actual physical control of any motor vehicle while under 
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the influence of alcoholic liquor or of any drug shall 
be deemed guilty of a crime * * *.” If the defendant was 
guilty of operating his car as charged in the information 
he was guilty of doing so in an unlawful manner. 

Defendant contends the State failed to adduce any 
competent evidence to support this charge. Dr. R. L. 
Cassel, who observed and examined the defendant at 
the Fairbury Clinic in Fairbury shortly after the acci- 
dent, testified he believed that the defendant was under 
the influence of intoxicating liquor at that time. Don- 
ald E. Mayhew, trooper of the Nebraska Safety Patrol, 
testified he observed the defendant shortly after the 
accident and that he then had a strong odor of alcohol 
on his breath and, from observing the defendant, it was 
his opinion that he was under the influence of alcoholic 
liquor. Dr. R. L. Cassel, the county physician of Jef- 
ferson County, did, at the request of a police officer, 
take a sample of defendant’s blood shortly after the 
accident happened. This sample was analyzed by 
Marjorie Dewey, a qualified chemist for Harris Labora- 
tories of Lincoln, Nebraska, as to alcoholic content by 
the “Muehlberger Method,” which she was authorized 
to make. She testified that by using this method, a 
recognized test, it showed the alcoholic content of the 
sample of blood taken from defendant shortly after the 
accident to be .018 percent by weight. The legal effect 
of this test is covered by section 39-727.01, R. S. Supp., 
1957, and the jury was instructed in regard thereto by 
instruction No. 11. We think the evidence adduced by 
the State presented a jury question. 

Defendant contends, however, that the admission of 
the chemist’s report as to the alcoholic content of de- 
fendant’s blood was in error because a substance in 
the vial, wherein defendant’s blood was placed by Dr. 
Cassel, was not explained. There is evidence that the 
sealed vial in which the defendant’s blood was placed 
after the seal had been broken by trooper Donald E. 
Mayhew was obtained by the Nebraska Safety Patrol 
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from the Harris Laboratories and that the substance 
therein, consisting of a powder, had been placed therein 
by the Harris Laboratories prior to the vial being 
sealed. Marjorie Dewey, a qualified chemist employed 
by Harris Laboratories, testified she knew what had 
been placed in the vial; that it is a chemical called 
sodium chloride; that it is placed therein to prevent 
coagulation and as a preservative for the blood; that it 
is necessary to use it in order to obtain a proper an- 
alysis of the blood taken; that it prevents bacterial action 
of the blood that might alter the alcoholic content 
thereof; and that it does not destroy the original blood 
nor affect the alcoholic test thereof. We think this, 
together with the testimony as to the taking of the blood 
sample and the handling thereof up to the time of its 
being tested, laid a full and complete foundation for 
the admission of the test made thereof and the trial 
court was not in error in admitting it. 

Defendant also questions the sufficiency of the evi- 
dence adduced by the State to show that decedent’s 
death resulted from the accident. He asks, is there any 
competent evidence that decedent’s death was the proxi- 
mate result of defendant’s unlawful acts in the operation 
of his motor vehicle? 

Herschel Flower, decedent’s son, testified that at the 
time of the accident his father was 78 years of age but 
had average health, both physically and mentally; that 
decedent was driving his, the son’s, car at the time, 
which was a 1953 Dodge sedan; and that the car was 
in excellent condition. Harvey Witt, who was follow- 
ing the Flower car at the time of the accident, testified it 
was going about 25 miles an hour. He also testified 
that immediately after the accident decedent was lying 
on the front seat of his car, still alive, and that he helped 
remove him from the front seat to a stretcher. Royce 
Horsky testified the person in the Dodge car was lying 
across the seat. Billy G. Adamson testified that im- 
mediately after the accident the elderly man in the 
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Dodge car was lying across the seat seriously injured 
and that the steering wheel of the Dodge car was bent. 
Sam Seachord testified the man in the Dodge was lying 
on the front seat. The pictures of the cars taken shortly 
after the accident and before they were moved show 
the accident was approximately a head-on collision. 
Frank Knocke, the deputy sheriff, testified the motor of 
the Flower car was pushed back into the body thereof 
and that the lower part of the steering wheel was bent 
up. Donald Cerveny, a policeman from Fairbury, testi- 
fied Flower was bleeding from both the nose and mouth 
and that he was in bad shape. Roy Traum testified de- 
cedent was placed on an ambulance cot and was taken by 
ambulance to the Fairbury hospital. Dr. Roscoe Luce 
saw decedent at the Fairbury hospital about 5:30 p.m. 
and examined him at that time. He testified that be- 
cause of the nature of his condition it was impossible 
to examine decedent by means of X-ray and that by the 
time they had taken off his clothes and started to stimu- 
late him, which took about 10 minutes, he died. Dr. Luce 
gave as the cause of his death a fractured skull, crushed 
chest, and probable internal injuries, although he did 
not make any post mortem examination. We think this 
evidence was sufficient to present a jury question under 
the principles applicable thereto, as hereinbefore set 
forth. 

Defendant also complains of the State offering and 
re-offering exhibit 9, a bottle of beer, claiming preju- 
dice resulted from the State so doing. Donald Cerveny, 
captain of police of the city of Fairbury, testified he 
found the bottle of beer, which was cold, lying in the 
ditch beside defendant’s feet; that he placed it on the 
seat in the defendant’s car; and that he did so to pre- 
serve it to use as evidence. Defendant’s objections 
were sustained and the bottle of beer was never received 
in evidence. In this situation we can not see where 
error occurred on the part of the trial court. If de- 
fendant wished to have the trial court caution the jury 
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in this regard he should have made a request to that 
effect. In the absence of such request defendant is not 
now in position to complain because the trial court failed 
to do so. 

Defendant took the stand and on cross-examination 
was asked about a former arrest and conviction in 
Perkins County, Nebraska, on a charge of drunk driving. 
No objection was made thereto by defendant or his 
counsel and defendant admitted that he had been so 
convicted. Defendant now complains this was im- 
proper and prejudicial. Under the situation here dis- 
closed we think the following is controlling: “Error 
may not be claimed because of the nature of cross- 
examination if it was not on the trial challenged by 
timely and proper objection thereto.” Latham v. State, 
152 Neb. 113, 40 N. W. 2d 522. 

We have examined the record and think it presents a 
question for a jury on all issues raised by defendant as 
to the sufficiency of the evidence adduced by the State 
and that defendant had a fair and impartial trial. In 
view thereof we affirm the action of the trial court. 

AFFIRMED. 


STATE OF NEBRASKA ET AL., APPELLEES, Vv. MILTon C. 


KIDDER, APPELLANT. 
98 N. W. 2d 800 


Filed October 30, 1959. No. 34648. 


1. Officers. Where 2 person is appointed by the proper authority 
as acting county judge and thereafter performs duties of the 
office and holds himself out to the public as such officer, but has 
failed to give the required statutory bond or take the required 
statutory oath of office, such person is a county judge de facto. 

The acts of a de facto officer are as valid and binding 
as though performed by an officer whose title to the office is 
beyond dispute. 

3. Appeal and Error: Bonds. A defective appeal bond which has 
been approved by the court rendering the judgment confers 
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jurisdiction on the appellate court to have the defect corrected, 
and the appellate court is required to permit an amendment of 
the bond or to order the filing of a new bond in the furtherance 


of justice. 

4. When a statute requires two sureties upon a 
bond for an avpeal, and a bond containing but one surety is duly 
approved by the judge who rendered the judgment appealed 
from, the bond is not void and may be amended. 

5. When an application is made to amend the 


appeal bond on file or to provide a new one, the proper practice 
is to order the amendment of the bond or the filing of a new 
one within a reasonable time designated by the court, and in 
default thereof to direct the dismissal of the appeal. 


APPEAL from the district court for Cherry County: 
Ropert D. Fiory and Lyte E. Jackson, Jupces. Re- 
versed and remanded. 


Milton C. Kidder, pro se. 


Clarence S. Beck, Attorney General, and Richard H. 
Williams, for appellees. 


Heard before Srmmmons, C. J., CarTER, MESSMoORE, 
YEAGER, CHAPPELL, WENKE, and Bostavuau, JJ. 


CarTER, J. 

This is an action by the appellees to recover the pos- 
session of certain described school lands from the ap- 
pellant. The action was commenced in the county court 
of Cherry County and from an adverse judgment the 
appellant appealed to the district court. From an order 
of the district court quashing the appeal the appellant 
has appealed to this court. 

On May 26, 1958, the county court of Cherry County 
entered its judgment in favor of the appellees and 
against the appellant. On June 2, 1958, the appellant 
gave notice of appeal to the district court, filed an ap- 
peal bond, and ordered a transcript of the proceedings 
in the county court. The transcript was duly filed in 
the office of the clerk of the district court on July 17, 
1958. On July 28, 1958, appellees filed a motion to 
quash the appeal. On October 20, 1958, the motion to 
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quash was sustained on the grounds that the appeal 
bond was defective in that it was signed by one surety 
only and that it was not approved by a regularly ap- 
pointed acting county judge. A motion for a new trial 
was filed on October 28, 1958. On March 12, 1959, the 
appellant filed a motion for leave to file an amended ap- 
peal bond meeting statutory requirements. On March 
13, 1959, appellant filed an amended appeal bond signed 
by two sureties, with justifications attached. On April 
7, 1959, the trial court overruled the motion for a new 
trial and appellant has appealed therefrom to this court. 

A bill of exceptions has been filed in this court which 
appellees concede has met the requirements set forth 
in State ex rel. Bankers Reserve Life Assn. v. Scott, 
59 Neb. 499, 81 N. W. 305. We accept the bill of ex- 
ceptions as correctly stating the evidence taken and the 
proceedings had in the district court. 

The record shows that the appeal bond alleged to be 
defective was approved by “Ben F. Wilkinson County 
Judge.” Wilkinson was not the elected county judge 
of Cherry County. The evidence shows that he held 
himself out as the county judge while the regular occu- 
pant of the office was absent from the county. The 
fact that he purported to file and approve the appeal 
bond as county judge is evidence that he held himself 
out as such. The evidence shows also that the county 
commissioners of Cherry County took the following 
action in May 1957: “By action of the County Board 
Ben F. Wilkinson, Clerk of the District Court was ap- 
pointed to act as County Judge in the absence of County 
Judge C. H. Elliott.” The evidence shows that Wilkinson 
did not qualify by taking an oath of office or giving 
a bond. 

The evidence is clearly sufficient to show that Ben 
F. Wilkinson was county judge de facto of Cherry 
County. Where a person is appointed by the proper 
authority as acting county judge and thereafter per- 
forms duties of the office and holds himself out to the 


. 
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public as such officer, but has failed to give the required 
statutory bond or take the required statutory oath of 
office, such person is a county judge de facto. Gragg 
v. State, 112 Neb. 732, 201 N. W. 338; Baker v. State, 
112 Neb. 654, 200 N. W. 876. See, also, 43 Am. Jur., 
Public Officers, § 471, p. 225. The acts and judgment of 
a de facto officer are as valid and binding as though per- 
formed and rendered by an officer whose title was be- 
yond dispute. Dredla v. Baache, 60 Neb. 655, 83 N. W. 
916. 

At the hearing on the motion to quash the appeal 
bond, the appellant advised the court: “If I am wrong 
in my interpretation of this I can forthwith produce 
another surety; if that is required by the Court. In 
fact I had a surety come in town for the purpose of sign- 
ing that bond.” This was clearly an application to the 
court by appellant to furnish a proper bond if the bond 
on file was insufficient. It was an abuse of discretion 
for the trial court not to permit the filing of an amended 
bond. 

In Rube v. Cedar County, 35 Neb. 896, 53 N. W. 
1009, this court held: “This undertaking, although in- 
formal, is not void. The proceedings, while irregular, 
were sufficient to give the district court jurisdiction. 
The plaintiff in error appears to have acted in good faith 
and should have been given an opportunity to file a new 
and sufficient bond. The district court erred in dis- 
missing the appeal and the judgment is reversed.” 

In State Savings & Loan Assn. v. Johnson, 70 Neb. 
753, 98 N. W. 32, this court said: “It would seem, 
however, that the reasoning of the Texas case, namely, 
that the approval of the bond by the justice determines 
its sufficiency until some further action is taken, is 
sound, and in this instance the presentation of the bond 
with the justice’s approval indorsed, seem sufficient to 
give jurisdiction to the district court until some fur- 
ther action with regard to that bond was taken.” 

As early as Casey v. Peebles, 13 Neb. 7, 12 N. W. 
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840, this court said: ‘Where the statute requires two 
sureties upon a bond for an appeal, and a bond con- 
taining but one is duly approved, it is not void, but may 
be amended. And it will be sufficient, unless objected to 
on the ground that it is signed by but one surety.” 

The rule is aptly stated in Northup v. Bathrick, 78 
Neb. 62, 110 N. W. 685, as follows: “As the bond was 
in compliance with the statute governing appeals in 
form and condition, and as it was duly approved by the 
county judge, it gave the district court jurisdiction of 
the case on appeal. And, even if it had been defec- 
tive and insufficient in security, the defendant should 
have been allowed to provide a new and sufficient bond, 
without having his appeal summarily dismissed.” 

Section 25-852, R. R. S. 1943, provides: “The court 
may, either before or after judgment, in furtherance 
of justice, and on such terms as may be proper, amend 
any pleadings, process or proceeding, by adding or strik- 
ing out the name of any party or by correcting a mis- 
take in the name of the party, or a mistake in any other 
respect, or by inserting other allegations material to the 
case, or, when the amendment does not change sub- 
stantially the claim or defense, by conforming the plead- 
ing or proceeding to the facts proved. Whenever any 
proceeding taken by a party fails to conform, in any 
respect, to the provisions of this code, the court may 
permit the same to be made conformable thereto by 
amendment.” In the case of In re Estate of Hoagland, 
128 Neb. 219, 258 N. W. 538, we held that the filing of 
an appeal bond to obtain a review of the judgment of 
a county court is a proceeding within the purview of 
this section. It was further stated in the last case 
cited: “The action of the trial court in permitting and 
approving the amendments to the appeal bond is ap- 
proved as being not only within the spirit, but as re- 
quired by the express wording, of the statute quoted.” 

We conclude that a defective appeal bond which has 
been approved by the court rendering the judgment 
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confers jurisdiction on the appellate court to have the 
defect corrected, and the appellate court is required to 
permit amendments of the bond or order the filing of a 
new bond in the furtherance of justice. Where a failure 
to so do results in prejudice to the complaining party 
it constitutes prejudicial error. The discretion granted 
a court in permitting or denying amendments is a legal 
discretion which is subject to review to determine if its 
exercise resulted in prejudice to a litigant. 

It is contended that appellant delayed unreasonably in 
applying for leave to file an amended or new bond. 
The evidence shows that appellant offered a new bond 
when the trial court indicated at the hearing on the 
motion to quash the appeal that the appeal bond was 
insufficient. When an application is made to amend the 
bond on file, or to provide a new one, the proper prac- 
tice is to order the amendment of the bond or the filing 
of a new one within a reasonable time designated by 
the court, and in default thereof to direct a dismissal of 
the appeal. In re Estate of Kothe, 131 Neb. 780, 270 
N. W. 117; In re Estate of McLean, 138 Neb. 752, 295 N. 
W. 270. 

The trial court was in error in dismissing the appeal. 
The judgment of the district court is reversed and the 
cause remanded for further proceedings. 

REVERSED AND REMANDED. 


In RE ESTATE OF ROBERT BERG, DECEASED. 
CHARLES BOSLE, APPELLANT, v. A. J. LUEBS, EXECUTOR OF 
THE Last WILL AND TESTAMENT OF RopertT BERG, 
DECEASED, APPELLEE. 

98 N. W. 2d 795 
Filed October 30, 1959. No. 34650. 


1. Work and Labor. An action based on quantum meruit for labor 
and materials furnished is grounded upon an implied promise 
to pay the reasonable value thereof. 
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2. Work and Labor: Pleading. It is the rule in pleading a cause 
of action based on quantum meruit for the reasonable value of 
labor and materials furnished that an allegation of a promise 
to pay impliedly exists in the pleading. 

8. Work and Labor: Evidence. There being no specific standard 
by which reasonabie value of labor and materials furnished shall 
be proved, prima facie proof thereof is made where a reasonable 
inference of such value flows from the evidence adduced. 

In a proceeding to recover for personal serv- 

ices rendered decedent, plaintiff is not required to show non- 

payment therefor since payment is an affirmative defense to be 
established by the executor. 


ApreaL from the district court for Hall County: 
ERNEST G. Krocer, JuDGE. Reversed and remanded. 


E, Merle McDermott and Flansburg & Mattson, for 
appellant. 


Luebs, Elson & Tracy, for appellee. 


Heard before Smmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaAucH, JJ. 


MeEssmokre, J. 

This action involves a claim filed against the estate 
of Robert Berg, deceased, by Charles Bosle, hereafter 
referred to as claimant, for personal services performed 
by him for the deceased during his lifetime, the claim 
being on quantum meruit. This action was tried in the 
district court for Hall County upon an appeal from an 
order of the county court of said county disallowing the 
claim of the claimant against the estate of Robert Berg, 
deceased. Trial was had. At the close of the claimant’s 
case the defendant, A. J. Luebs, executor of the estate 
of Robert Berg, deceased, moved for a directed verdict. 
The trial court sustained the motion for directed ver- 
dict, basing the same upon the premise that the burden 
was upon the claimant to prove by a preponderance of 
the evidence that he had not been paid for his claimed 
services, there being no evidence to establish that fact. 
Claimant filed a motion for new trial which was over- 
ruled. Claimant perfected appeal to this court. 
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The claimant’s petition on appeal admitted that A. J. 
Luebs was the executor of the estate of Robert Berg, 
deceased; alleged that Robert Berg died on July 25, 
1957; and alleged that from November 1953, through 
and until the time of the death of Robert Berg, the 
claimant, at the special instance and request of Robert 
Berg, performed personal services and labor for Robert 
Berg consisting of hauling hay, threshing, furnishing a 
team and rack, shelling corn, breaking up concrete, 
fixing fences, surveying land, and other farm work. 
It was further alleged that said services performed by 
claimant were of the fair and reasonable value of $935; 
that Robert Berg promised to pay the claimant for said 
services but died before making payment; and that 
claimant filed a claim against the estate of Robert Berg, 
deceased, within the time provided by law. Claimant 
prayed judgment in the sum of $935, and costs. 

The executor’s answer was a general denial of the 
facts set forth in the claimant’s ‘petition relating to the 
services alleged to have been rendered by the claimant 
for Robert Berg, deceased, and prayed for a dismissal 
of the claimant’s action. 

It appears from the evidence that there was a Robert 
Berg and a Lawrence Berg, and reference is made to the 
Berg farm. We will use Robert Berg’s name for the 
reason that the claim is against his estate. 

Oscar Searson, the manager of the Alda Grain Com- 
pany of Alda, Nebraska, testified to an exhibit which 
constituted a record of grain sold and delivered by Robert 
Berg from 1954 through 1956. He further testified that 
he was sure that the claimant hauled some of this grain 
to the elevator; that very often when shelling corn the 
claimant’s truck was used; that he believed the last 
time he saw the claimant hauling Robert Berg’s corn 
was in 1956; and that the claimant helped haul corn 
most of the years this witness purchased corn from the 
Bergs. 

Maynard D. Bosle, a son of the claimant, testified that 
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his father’s farm is half a mile south of the Robert 
Berg farm; that he farmed with his father who is the 
claimant in this case; that Robert Berg would come to 
the claimant’s place and ask the claimant to haul hay 
for him; that this witness helped his father haul hay 
for Robert Berg in October 1953, and this work took 
40 or 50 hours during the months the hay was hauled 
until the end of the year; that in 1953, his father 
threshed for Robert Berg, and this work took a day or a 
day and a half, or 8 or 9 hours; that the reason his father 
did this work was because Robert Berg’s physical con- 
dition was poor, and Robert Berg requested the claim- 
ant to do it; and that in doing the work, the claimant 
used his team and rack. He further testified that his 
father shelled corn on the Robert Berg farm in August 
1953, and it took 2 or 3 days because the corn sheller 
worked slowly; that Robert Berg came to his father’s 
farm when this witness was present and asked his 
father to help truck the corn, and also asked if it was 
possible for this witness to help; that his father trucked 
the corn, using his own truck and furnishing the gas 
and oil; that the corn was taken to the Alda Grain Com- 
pany; that in 1954, his father hauled hay for Robert 
Berg from the first of the year until April, working 12 
or 13 days, or 40 to 50 hours; that his father’s truck 
was uSed in this work and his father furnished the gas 
and oil for the truck; that his father also hauled hay 
for Robert Berg for 40 to 50 hours from October to 
December 1954; that the reason his father hauled hay 
and shelled corn for Robert Berg was because the lat- 
ter asked him to; that this corn shelling took place in 
August or September, and took from 2 to 2% days; and 
that the amount of corn shelled was from 3,000 to 4,000 
bushels. This witness was in military service from De- 
cember 16, 1954, to December 14, 1956, and consequently 
was unable to testify to the work performed by his 
father for Robert Berg during this period. He further 
testified that in 1957, his father helped Robert Berg by 
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doing chores, surveying land, and helping make a ce- 
ment box; and that he burned stalks, fixed fences, har- 
rowed the land, and also did some disking for him. 
This work was performed by the father of this witness 
at the request of Robert Berg around March and April 
of 1957, and the work took from 20 to 30 days. He 
further testified that Robert Berg came to his father’s 
place almost every day from the first of January 1957, 
until he died, to ask his father to help with the work. 
During this time Robert Berg was in failing health, and 
the claimant was at Robert Berg’s farm every day. 
He further testified that he was present and recalled a 
conversation which took place at his father’s farm in 
October 1954, when Clarence Wiese, a veterinarian, 
and Robert Berg were present. In this conversation 
Robert Berg asked this witness and his father to help 
vaccinate some cattle, and they went to Robert Berg’s 
farm in the afternoon to help in this work. The vet- 
erinarian told Robert Berg what he charged for his 
work, and was paid. The veterinarian asked Robert 
Berg what he was going to pay claimant for the work 
he did, and Robert Berg said he would “make it good.” 
This witness further testified that he had hauled grain 
in that area for Robert Berg; and that the going rate 
for hauling corn in 1953 was from 2 to 4 cents a bushel. 
This witness testified on cross-examination that in 1953, 
Robert Berg ran his threshing machine on the claimant’s 
farm, shelled corn thereon, and ran his cement mixer 
seven or eight times on different jobs on the claimant’s 
farm. 

Marvin Gerdes, a farmer, testified that he sold hay to 
Robert Berg in 1955 and 1956, which amounted to about 
30 tons, and the claimant and another person loaded 
and hauled this hay for Robert Berg. 

Otto Albertson, a farmer, testified that he sold hay 
to the Bergs in 1955, and a stack of hay to them in 
1956; that there was approximately 7 or 8 tons of hay 
in each stack; that the claimant hauled hay with one 
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truck, and Clarence Luth with another; and that the 
claimant was using his own truck. 

Robert Denman, a farmer, testified that he shelled 
corn on the Berg farm for the first time in 1956; that 
the claimant was around the Berg farm at that time, 
and drove a truck and hauled corn; and that it took 
about half a day or a little better to do this work. 

Wilmer Scheel testified that in the fall of 1956, he 
was present on the Berg farm where some corn was 
to be shelled and the claimant was helping with the 
work; that he had observed the claimant hauling hay 
and shelling corn; that the claimant used his own truck; 
and that this witness hauled hay with the claimant in 
1955, 1956, and 1957, from many different places. He 
further testified that the rate of pay for common labor 
was $1 an hour, and the same amount for threshing; and 
that the rate including a team and rack was $2.50 an hour. 

Robert Beberniss testified that he sold hay to Law- 
rence Berg (who is now deceased), and saw the claim- 
ant hauling hay to the Berg farm in 1955, and in Feb- 
ruary or March 1956, or some time later; that there 
were 14, 15, or 16 tons of hay hauled; that the claimant 
hauled the hay in both years; that Robert Berg was 
there, as well as the claimant; that they hauled 2 tons 
of hay to a load; and that it took about half a day to 
haul one load. 

Clarence Wiese testified that he was employed by 
Robert Berg and Lawrence Berg from 1953 to 1957. 
He worked on the Berg farm from March until some time 
in June 1957. His work consisted of doing chores, fix- 
ing fences, putting in a well, fixing corrals, vaccinating 
cattle, and putting in cement forms for wells. He 
bought materials that the Bergs ordered, and ran 
errands to Grand Island. For vaccinating and cement 
work he charged $2 an hour. For common labor he 
charged $1 an hour. He further testified that he saw the 
claimant do some work for the Bergs in 1957; that when 
he was asked to put in a cement form he asked Robert 
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Berg for help and, as a result, the claimant and his son 
came to help this witness pour cement and take the 
form out; that Robert Berg sent the claimant and his 
son to deliver the form north of Grand Island; that it 
took about three-quarters of a day to run the form; 
that he saw the claimant doing chores around the Berg 
farm; that from 1953 to 1957, this witness saw the claim- 
ant thresh and fix fences on the Berg farm; and that 
in October 1954, he asked Robert Berg who was going 
to pay the claimant for the work the claimant did for 
him and Berg said he would pay him. This witness 
never saw Robert Berg pay the claimant any amount 
of money. This witness further testified that he was 
paid $1 to $1.25 an hour for common labor. 

There is evidence of one witness on cross-examina- 
tion that it was the common practice for neighbors to 
get together and thresh and shell corn in that general 
area. 

The claimant assigns as error that the trial court 
erred in directing a verdict for the defendant, and in 
overruling the claimant’s motion for new trial. 

In determining whether or not the evidence adduced 
by the claimant is sufficient to make a case for the con- 
sideration of the jury, there are certain well-established 
rules of law to be kept in mind, as follows. 

The evidence is reviewed here subject to the rule 
that: “Where a motion for a directed verdict is made 
the party against whom it is made is entitled to have 
his evidence accepted as true by the court and he is 
further entitled to have all favorable inferences rea- 
sonably to be drawn therefrom resolved in his favor.” 
Segebart v. Gregory, 156 Neb. 261, 55 N. W. 2d 678. See, 
also, Comstock v. Evans, 159 Neb. 739, 68 N. W. 2d 351. 

In Umberger v. Sankey, 154 Neb. 881, 50 N. W. 2d 346, 
it was held: “An action based on quantum meruit for 
labor and materials furnished is grounded upon an im- 
plied promise to pay the reasonable value thereof.” 
The court further said: “It is the rule in pleading a 
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cause of action based on quantum meruit for the rea- 
sonable value of labor and materials furnished that an 
allegation of a promise to pay impliedly exists in the 
pleading.” 

In Sorensen Constr. Co. v. Broyhill, 165 Neb. 397, 
85 N. W. 2d 898, it is said: “There being no specific 
standard by which reasonable value of labor and ma- 
terials furnished shall be proved, prima facie proof there- 
of is made where a reasonable inference of such value 
flows from the evidence adduced.” The evidence in 
this case conforms to this requirement. 

As heretofore stated, the trial court, in directing a 
verdict for the defendant, based the same upon the 
premise that the burden was upon the claimant to 
prove by a preponderance of the evidence that he had 
not been paid for his claimed services, there being no 
evidence to establish that fact. 

In many cases this court has held that the question 
of payment is a matter of defense, which, to be available, 
the defendant is required to set up in the answer and 
establish on the trial. See, Ashland Land & Livestock 
Co. v. May, 51 Neb. 474, 71 N. W. 67; Burke v. 
Munger, 138 Neb. 74, 292 N. W. 53; Washington v. Bese- 
lin, 141 Neb. 638, 4 N. W. 2d 753. 

As said in In re Munro’s Estate, 296 Mich. 80, 295 
N. W. 567; “In proceeding to recover for personal serv- 
ices rendered decedent, plaintiff is not required to show 
nonpayment therefor since payment is an affirmative 
defense to be established by the executor.” The burden 
was not on the plaintiff to prove nonpayment of the 
obligation, and the burden of proving payment was an 
issue to be proved by the defendant in the trial of this 
case. 

The evidence in this case contains testimony concerning 
the services performed by the claimant for the decedent 
during the latter’s lifetime. There is also competent evi- 
dence relating to the reasonable value of such services 
rendered to the decedent by the claimant. In addition, 
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there is some evidence of a promise by the decedent to 
pay the claimant. 

We conclude that in the light of the evidence and the 
authorities heretofore set forth, the judgment rendered 
by the district court in directing a verdict against the 
claimant should be reversed and the cause remanded for 
a new trial. 

REVERSED AND REMANDED. 


STATE OF NEBRASKA EX REL. NEBRASKA STATE BAR 
ASSOCIATION, RELATOR, V. PAUL MATHEW, RESPONDENT. 
98 N. W. 2d 865 


Filed October 30, 1959. No. 34689. 


1. Attorney and Client: Pleading. A motion for judgment on the 
pleadings will lie only when, from the face of the pleadings, the 
moving party is entitled to judgment as a matter of law. 

It is the duty of the court to render judgment 
in favor of a party, where, from the pleadings, such party is 
entitled thereto. ‘ 

3. Criminal Law: Evidence. A plea of nolo contendere in a crim- 
inal action may not be used in evidence in a civil action against 
the party making the plea, but where a judgment has been en- 
tered on the plea, the record is competent evidence of the fact 
of conviction. 


Original action. On motion for judgment on the plead- 
ings. Judgment of suspension. 


Clarence S. Beck, Attorney General, and Gerald S. 
Vitamvas, for relator. 
Joseph T. Votava, for respondent. 


Heard before Smumons, C. J., Carter, MESSMOoRE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


YEAGER, J. 

This is a disciplinary action originally instituted in 
this court by the State of Nebraska on relation of the 
Nebraska State Bar Association, relator, designated com- 
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plainant, against Paul Mathew, an attorney at law, duly 
licensed and admitted to practice in this state, respond- 
ent. The complaint was filed by the members of the 
Committee on Inquiry for the Twelfth Judicial District 
of the State of Nebraska. 

By the complaint, the important part of which is 
summarized here, it is charged that the respondent was 
guilty of unprofessional conduct which was evidenced 
by a criminal action in the United States District Court 
for the District of Nebraska wherein the respondent 
was charged with the criminal offense of knowingly, 
along with another whose name is not set out here, trans- 
porting a certain girl from Omaha, Nebraska, to Denver, 
Colorado, for the purpose of prostitution and debauchery. 
To this charge the respondent entered a plea of nolo 
contendere, on which plea the respondent was 
convicted. 

To the complaint the respondent filed an answer and 
a motion for leave to amend the answer. Thereafter 
the parties entered into a stipulation which by its effect 
amended the answer in accordance with the terms of the 
motion to amend. 

By the portions of the answer as amended which 
are of concern here, the respondent denied all allega- 
tions of the complaint not specifically admitted to be 
true. He admitted that he was charged with an offense 
in the United States District Court as alleged in the 
complaint. He also admitted that he entered a plea of 
nolo contendere to the charge and that on January 22, 
1959, he stood convicted for the purpose of sentence. 
There is nothing in either the complaint or the answer 
thereto from which it may be ascertained whether or 
not sentence or any other adjudication was made upon 
the conviction. 

Thereafter the relator filed a motion for judgment 
against the respondent on the pleadings and admitted 
facts. 

In response to this motion the respondent filed an 
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answer. In this answer he, by reference, made pro- 
ceedings conducted by the Inquiry and Advisory Com- 
mittees a part of his answer to be considered in deter- 
mining whether or not the motion for judgment on 
the pleadings should be sustained. These proceedings 
disclose that the respondent was sentenced to pay a 
fine of $250 and the costs of the action. 

Before this court is the question of whether or not on 
the pleadings an adjudication that the respondent has 
been guilty of unprofessional conduct is required, and, 
if so, what, if any, disciplinary action shall be imposed. 

The general power of the court in case of a motion 
for judgment on the pleadings is well defined in 71 C. 
J. S., Pleading, § 425, p. 864, as follows: “A motion for 
judgment on the pleadings will lie only when, from the 
face of the pleadings, the moving party is entitled to 
judgment as a matter of law.” See, also, Hunter v. 
Delta Realty Co., 350 Mo. 1123, 169 S. W. 2d 936; Baker 
v. Lamar (Mo.), 140 S. W. 2d 31. 

This court has said: “It is a rule of universal appli- 
cation that it is the duty of the court to render judg- 
ment in favor of a party, where, from the pleadings, 
such party is entitled thereto.” Woods v. Brown County, 
on rehearing, 125 Neb. 692, 251 N. W. 839. 

The respondent at no point contends either that if he 
was guilty of the acts charged against him he was not 
guilty of unprofessional conduct or that the facts al- 
leged in the complaint were insufficient as a charge of 
unprofessional conduct. He admits in his original an- 
swer that “he stood convicted for purposes of sentence.” 
In his answer to the motion for judgment on the plead- 
ings, by reference, he adduced the judgment of the United 
States District Court disclosing that he received a sen- 
tence on the conviction. 

The only theory on which he seeks to be relieved 
from an adjudication on the motion at the hands of 
this court that he was guilty of unprofessional conduct 
is that, since the sentence of the United States District 


Vou. 169] SEPTEMBER TERM, 1959 197 
State ex rel. Nebraska State Bar Assn. v. Mathew 


Court was made pursuant to his plea of nolo contendere, 
the record of his sentence, which, as pointed out, was 
pleaded by him, may not receive evidentiary considera- 
tion in this action. 

It is true that a plea of nolo contendere in a criminal 
action may not be used in evidence in a civil action 
against the party making the plea. If however a judg- 
ment has been entered on the plea, the record is com- 
petent evidence of the fact of conviction. See 22C. J.5S., 
Criminal Law, § 425, p. 658. 

In the light of what appears in the pleadings on which, 
as has been pointed out, the judgment herein shall rest, 
it becomes the duty of this court to, and it accordingly 
does, find and adjudge the respondent guilty of the 
charge of unprofessional conduct contained in the com- 
plaint. 

There is no designated standard for the fixation of 
discipline in a case where unprofessional conduct of a 
member of the bar has been found to exist. Obviously 
the fixation must reside in the sound discretion of the 
court. It would appear that this discretion should be 
exercised in the light of the facts and circumstances 
which under legal rules and restrictions a court is en- 
titled to examine. 

The respondent by his answer to the motion for judg- 
ment on the pleadings has invited an examination of pro- 
ceedings before a committee of the State Bar Associa- 
tion bearing on the character and qualities of the acts 
constituting the crime of which the respondent was con- 
victed. These have not been identified in any such man- 
ner as to cause them to be admissible as evidence in a 
trial at law or in equity. In no true and legal sense are 
they in evidence. Even had they been offered and re- 
ceived in evidence this court could not properly consider 
them for the reason, as has been indicated earlier herein, 
that the right to have a motion for judgment sustained 
depends solely and alone on the pleadings themselves. 

In propriety therefore this court in determining what 
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discipline should be imposed has for consideration the 
crime charged, the statute defining the crime charged, 
the conviction and sentence, the designated penalty for 
such crime, the penalty imposed by the court, and the 
inferences to be drawn therefrom. 

Two of these incidents and inferences to be drawn 
from them merit specific consideration in this determina- 
tion. , The two are the penalty provided and the penalty 
imposed. Title 18, U. S. C. A., section 2421, page 369, 
prescribes as a penalty for this crime a maximum pen- 
alty of a fine of not more than $5,000 or imprisonment 
for not more than 5 years, or both. No minimum is pre- 
scribed. As pointed out, the penalty actually imposed 
was $250 and costs. 

In the very nature of things it appears reasonable to 
assume that the court inquired into the surrounding 
facts and circumstances before pronouncing sentence and 
in probability acted with reference to what was dis- 
closed. If this assumption is valid then it becomes in- 
ferable that the crime committed was relatively not 
highly serious. 

Accepting this assumption with its attendant infer- 
ences the conclusion reached is that extreme severity is 
not justified herein in the assessment of discipline. The 
judgment therefore is that the respondent be suspended 
from the right to practice law in any court in this state 
or in any other manner for a period of 6 months. The 
suspension shall go into effect after the judgment be- 
comes effective. If, within a reasonable time after 6 
months from the effective date of the suspension, he 
makes a sufficient showing to this court that he has 
fully complied with the order of suspension the respond- 
ent will be reinstated and allowed to engage again in 
the practice of law, otherwise the suspension will be- 
come permanent and have the effect of disbarment. 

JUDGMENT OF SUSPENSION. 
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GEORGE SMITH, PLAINTIFF IN ERROR, V. STATE OF NEBRASKA, 
DEFENDANT IN ERROR. 
99 N. W. 2d 8 


Filed November 6, 1959. Nos. 34517, 34604. 


1. Indictments and Informations. An information in a felony case 
_which lacks an allegation that the crime charged was com- 
mitted within the jurisdiction is vulnerable to a general demurrer. 

It is a general rule that defects or omissions in an 

indictment or information which are of such fundamental 

character as to render the indictment or information wholly 
invalid are not subject to waiver by the accused. 

A defendant by failure to move to quash or to demur 

’ does not waive the right to raise the question in this court of 

' whether or not the indictment or information is wholly invalid. 

The general rule is that a defect in the manner of 

charging an offense is waived if, upon being arraigned, the de- 

fendant pleads to the general issue, provided the information 
contains no jurisdictional defect and is sufficient to charge an 
offense under the law. 

An information questioned for the first time on ap- 
peal must be held sufficient unless so defective that by no 
construction can it be said to charge the offense for which 

_ accused was convicted. 

6. Criminal Law. ‘The fact that an accomplice has been guilty of 
willful false swearing on a material matter is a circumstance 
that may possibly, in a particular instance and situation, make 
his testimony unworthy of belief on its face, if it lacks cor- 
roboration. 

7. Criminal Law: Trial. In the ordinary case, even though the ac- 
complice may have been guilty of a conscious falsehood on a 
material matter, aid even though his testimony is lacking in 
corroboration, it may not be utterly unworthy of belief on its 
face, and, in such a situation, the rights of an accused will be 
adequately protected if the jury is instructed that the testimony 
of an accomplice should be scrutinized closely for possible 
motives for falsification, and that where he has willfully sworn 
falsely in regard to a material matter it should be hesitant to 
convict upon his testimony, without corroboration, and that in 
no case should it convict unless it is satisfied from the evi- 
dence, beyond a reasonable doubt, of the guilt of the accused. 

8. Criminal Law: Evidence. Where there is a direct conflict in the 
evidence relating to a material issue, any collateral fact or 
circumstance tending in any reasonable degree to establish the 
‘probability or improbability of the fact in issue is relevant 


200 NEBRASKA REPORTS [Vou. 169 
Smith v. State 


evidence and admissible for consideration of the jury as cor- 

roborative evidence. 

The evidence of other acts is admissible in a 
criminal prosecution if they evidence a conspiracy, knowledge, 
design, disposition, plan, or scheme, or other quality, which of 
itself is evidence bearing upon the particular act charged. 

10. Criminal Law: Witnesses. A jury has the right to disregard 
the entire testimony of a witness if it believes that the witness 
has willfully testified falsely on any material matter. 

11. New Trial. A motion for new trial on the ground of newly 
discovered evidence is addressed to the sound discretion of 
the trial court, and ordinarily, unless an abuse of discretion is 
shown, its determination will not be disturbed. 

12. Continuances: Criminal Law. The refusal of the trial court 
to grant a continuance in a criminal action will not constitute 
reversible error tniess an abuse of discretion is shown which is 
prejudicial to the rights of the defendant. 

13. Criminal Law: Trial. Where the trial court has instructed gen- 
erally as to the issues of a criminal prosecution, error cannot be 
predicated on its failure to instruct as to a particular phase of 
the case, where no proper instruction has been requested by 
the party complaining. 


Error to the district court for Keith County: Jon 
H. Kuns, Jupce. Affirmed in part, and in part reversed. 


Beatty, Clarke, Murphy & Morgan, Donald W. Peder- 
sen, Frank E. Piccolo, Jr., and James E. Schneider, for 
plaintiff in error. 


Clarence S. Beck, Attorney General, and Homer L. 
Kyle, for defendant in error. 


Heard before Srmmowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLaucu, JJ. 


YEAGER, J. 

In this opinion two proceedings in error from the dis- 
trict court will be considered and a determination made 
in each of them. As to the first of these, No. 34517, in 
the district court for Keith County, Nebraska, George 
Smith, plaintiff in error herein, who will be referred to 
hereinafter as defendant, was charged by the State of 
Nebraska by information with five criminal offenses of 
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burglary. The State of Nebraska is defendant in error 
and it will be referred to as the State. Each offense 
was charged in a separate count in the information. 
The date of all of the alleged offenses was February 
23, 1958. A trial was had to a jury. The jury by its 
verdict found the defendant guilty on each of the five 
counts. A motion for new trial was duly filed. This 
motion was overruled and the defendant was sentenced 
to serve an indeterminate sentence in the State Re- 
formatory at Lincoln, Nebraska, on each count of not 
less than 2 and no more than 5 years, which sentences 
should run consecutively and not concurrently. By 
proceedings in error the defendant seeks a reversal in 
this court. 

The second proceeding involves contentions contained 
in a second motion for new trial based on alleged newly 
discovered evidence and that an accomplice who was 
a witness against the defendant testified falsely on the 
trial. This motion was also overruled. This case is 
No. 34604. 

The alleged errors which the defendant contends en- 
title him to a reversal are numerous but all of them do 
not require separate consideration herein. By assign- 
ments of error requiring first attention it is asserted 
(1) generally that each of the counts fails sufficiently 
to charge an offense punishable by the laws of the 
state, and (2) specifically that the allegations are in- 
sufficient to confer jurisdiction on the court. 

Examination of the information discloses that these 
two attacks do not apply equally to all of the five counts. 
As will be made clear later herein the question as to 
sufficiency of allegations to confer jurisdiction applies 
to the second, third, fourth, and fifth counts, but does 
not apply to the first. 

By the first count of the information it was sufficiently 
alleged that the defendant committed the crime charged 
in that count in the County of Keith and State of Ne- 
braska. The same is not true of the allegations of any 
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of the other four counts. There is nothing in any one of 
these four counts, either directly or inferentially, de- 
scribing the jurisdictional situs of the commission of the 
alleged offense. It is true that by the allegations in 
each of these counts the county attorney and his au- 
thority are by reference to the first count sufficiently 
defined and declared, but there is a total failure of 
reference to the jurisdiction defined and declared there- 
in. The total description of the location of the offense 
charged in the second count is “into the Chrysler & 
Plymouth Automobile building occupied by George 
Buer.” In descriptive character and quality the other 
three of the four counts are the same. 

The rule applicable in situations such as this is the 
following: “An information in a case of felony which 
lacks any allegation that the crime charged was com- 
mitted within the jurisdiction of the court is vulnerable 
to a general demurrer.” Poulsom v. State, 113 Neb. 
767, 205 N. W. 252. This statement was approved in 
State v. Furstenau, 167 Neb. 439, 93 N. W. 2d 384. 

In McCoy v. State, 22 Neb. 418, 35 N. W. 202, it was 
said: “* * * it is elementary that to confer jurisdiction 
upon the court for the trial of an offender the infor- 
mation or indictment must allege specifically that the 
crime was committed within the jurisdiction of the 
court.” This statement was quoted with approval in 
State v. Furstenau, supra. See, also, Dickens v. State, 
139 Neb. 163, 296 N. W. 869; Cowan v. State, 140 Neb. 
837, 2 N. W. 2d 111; Sedlacek v. State, 147 Neb. 834, 
25 N. W. 2d 533, 169 A. L. R. 868. 

The question of the jurisdictional insufficiency of the 
allegations of the four counts was not raised before or at 
the trial. However under the decisions of this court 
that failure constituted no bar to the right of the defend- 
ant to present it on appeal to this court. The question of 
the effect of failure to demur was considered and earlier 
holdings of this court were reviewed in Nelson v. State, 
167 Neb. 575, 94 N. W. 2d 1. In that case, in holding 
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that failure to demur did not waive the right to raise 
the question, it was said: “It is the general rule that 
defects or omissions in the indictment or in the mode of 
finding the indictment, which are of such a fundamental 
character as to make the indictment wholly invalid, 
are not subject to waiver by the accused.” See, also, 
State ex rel. Gossett v. O’Grady, 137 Neb. 824, 291 N. 
W. 497; Hunt v. State, 143 Neb. 871, 11 N. W. 2d 533. 

With specific reference to the right to raise for the 
first time in error proceedings in this court the ques- 
tion of whether or not the information contained suffi- 
cient jurisdictional allegations, it was said in Nelson v. 
State, supra: “We accordingly hold that the defend- 
ant by failing to move to quash or demur did not waive 
the right to raise that issue and that it may be raised 
in this court for the first time on appeal.” In this view 
the conviction on the second, third, fourth, and fifth 
counts of the information may not be allowed to stand. 

It follows from the conclusion reached with regard 
to the four counts that the general assertion that the 
several counts fail sufficiently to charge an offense re- 
quires consideration only in relation to the first count 
since this count is not subject to jurisdictional attack 
as are the other four counts. The main point of the 
contention is that the building which it is alleged was 
broken and entered was not sufficiently described. 

It is true that the description contained in the in- 
formation is lacking in clarity as is also the evidence 
of identification. It is further true that neither before 
nor during the trial was the attention of the court called 
to these deficiencies. Attention was not even called to 
them directly by motion for new trial. Also here it is 
not pointed out that this occasioned any surprise to the 
defendant or that on account thereof he suffered any 
particular disadvantage. 

The determination on this question does not turn how- 
ever on the question of surprise or disadvantage but 
upon the question of waiver. 


204 NEBRASKA REPORTS [Vot. 169 
Smith v. State 


As to waiver, in State ex rel. Gossett v. O’Grady, 
supra, it was said: “The general rule is that, where 
an objection is not made at the time prescribed by law, 
the objection is waived. * * * This jurisdiction is fully 
committed to this rule.” Numerous cases are cited in 
the opinion which support the rule. This statement 
has been approved in Nelson v. State, supra. 

In Hunt v. State, supra, it was said: “The general 
rule is that a defect in the manner of charging an offense 
is waived if, upon being arraigned, the defendant pleads 
to the general issue, provided the information contains 
no jurisdictional defect and is sufficient to charge an 
offense under the law. 

“The governing principle is that an information is 
fatally defective only if its allegations can be true and 
still not charge a crime. 

“An information questioned for the first time on ap- 
peal must be held sufficient unless so defective that 
by no construction can it be said to charge the offense 
for which accused was convicted.” These pronounce- 
ments were approved in Nelson v. State, supra. 

From an examination of the first count of the infor- 
mation in the light of these pronouncements it may not 
well be said that it was so defective as to permit an 
attack for the first time in this court in an action for 
review of the conviction of the defendant. 

The next question which will be considered is that of 
whether or not the court erred in its refusal to grant a 
new trial and in failure to dismiss for want of proper 
proof. There are several assignments of error present- 
ing different phases of the subject. The important 
phases however inhere in the following questions: (1) 
Did either or both of two motions for new trial on the 
ground of newly discovered evidence require the grant- 
ing of a new trial? (2) Should the verdict have been 
set aside in view of the fact that an accomplice was a 
witness against the defendant? (3) Was it prejudicial 
error to admit evidence of other criminal acts of the 
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defendant, namely that in support of the four counts 
which have by this opinion been declared invalid, on 
the trial of the charge contained in the first count? (4) 
Taken as a whole did the evidence amount to proper 
proof of the charge? 

An examination of the entire evidence adduced and 
admitted, if proper to be considered in determining guilt 
or innocence, discloses without question that the court 
did not err in refusing to dismiss on account of failure 
of proof. There was proof that the crime was committed. 
There was testimony of disinterested witnesses that the 
defendant was at the time in the jurisdiction and in the 
immediate vicinity. Articles which were taken in the 
series of crimes committed on the date in question were 
found on the premises of the defendant. An admitted 
accomplice gave testimony in detail describing partici- 
pation in the crime by defendant. This testimony was 
in proof of all of the elements of the crime. 

The defendant contends however that this evidence 
was insufficient to sustain the conviction. The theory is 
that the conviction was invalid for the reason that it 
depended upon the testimony of an accomplice, which 
he contends was uncorroborated, and which he further 
contends could not be considered since it has been made 
apparent by the hearing on motion for new trial that 
the testimony given by the accomplice on the trial was 
false. 

It is true that after the trial the accomplice repudiated 
by affidavit his testimony wherein he stated that the 
defendant participated in the commission of the crime. 
It is also true that later, also by affidavit, he retracted 
the repudiation. In this light the defendant relies at 
least in part on the following from Jahnke v. State, on 
rehearing, 68 Neb. 181, 104 N. W. 154: “The evidence 
of an accomplice should be closely scrutinized. If it 
appears that such witness has willfully sworn falsely 
in regard to a material matter upon the trial, his evidence 
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can not be sufficient, if uncorroborated, to support a 
verdict of guilty.” 

This statement was specifically modified as follows 
in Millslagle v. State, 137 Neb. 664, 290 N. W. 725: 
“The fact that an accomplice has been guilty of wilful 
false swearing on a material matter is a circumstance 
that may possibly, in a particular instance and situation, 
make his testimony unworthy of belief on its face, if it 
lacks corroboration. 

“In the ordinary case, even though the accomplice 
may have been guilty of a conscious falsehood on a 
material matter, and even though his testimony is lack- 
ing in corroboration, it may not be utterly unworthy of 
belief on its face, and, in such a situation, the rights of 
an accused will be adequately protected if the jury are 
instructed that the testimony of an accomplice should 
be scrutinized closely for possible motives for falsifi- 
cation, and that where he has wilfully sworn falsely in 
regard to a material matter they should be hesitant to 
convict upon his testimony, without corroboration, and 
that in no case should they convict unless they are satis- 
fied from the evidence, beyond a reasonable doubt, of 
the guilt of the accused.” 

It is therefore not now the law of this state that one 
charged with a criminal offense may not be convicted 
on the testimony of an accomplice. 

Another fallacy of the contention of the defendant 
is that, contrary to his insistence, there was corrobora- 
tion of testimony of the accomplice. It is true that the 
testimony as to the actual commission of the act is not 
corroborated, but it does not follow that within the 
meaning of law there was no corroboration. 

The defense was that of alibi. The defendant and 
other witnesses testified that he was not within the 
jurisdiction at the time the crime was committed. The 
accomplice testified that he was present and other wit- 
nesses whose testimony it cannot well be said was in- 
capable of belief testified that he was seen by them in 


Vou. 169] SEPTEMBER TERM, 1959 207 
Smith v. State 


the jurisdiction in the immediate vicinity of the crime 
and in the company of the defendant. The testimony 
was within the meaning of law evidence corroborative 
of the testimony of the accomplice. 

Definitive of what is meant by corroboration, it was 
said in Heusser v. McAtee, 151 Neb. 828, 39 N. W. 2d 
802: “Where there is a direct conflict in the evidence 
relating to a material issue, any collateral fact or cir- 
cumstance tending in any reasonable degree to estab- 
lish the probability or improbability of the fact in issue 
is relevant evidence and admissible for consideration of 
the jury.” 

This statement does not employ the terms “corrobora- 
tion” or “corroborative” but the opinion points out that 
the statement was a characterization of these terms. 
It follows from this that the answer to the fourth ques- 
tion posed above is that the evidence on which the case 
was tried was sufficient to sustain a verdict of guilty. 
This also requires a negative answer to the second 
question. 

The theory involved in the third question is that 
evidence of other crimes was admitted. The evidence 
to which reference is made is that given in support of 
the four counts wherein it has been said herein that 
no sufficient charge of crime is contained. 

The evidence of which complaint is made was of 
acts committed by defendant and his accomplice, in a 
series of the same kind and character within a few short 
hours at most, in a small town with both acting at all 
times in the furtherance of a common design and 
purpose. 

This being true it must be said that the evidence was 
admissible under the following rule: “To make evi- 
dence of other acts available in a criminal prosecution, 
some use for it must be found as evidencing a con- 
spiracy, knowledge, design, disposition, plan, or scheme, 
or other quality, which is of itself evidence bearing 
upon the particular act charged.” Clark v. State, 102 
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Neb. 728, 169 N. W. 271. See, also, Rice v. State, 120 
Neb. 641, 234 N. W. 566; Foreman v. State, 126 Neb. 
619, 253 N. W. 898; Stagemeyer v. State, 133 Neb. 9, 
273 N. W. 824; Sall v. State, 157 Neb. 688, 61 N. W. 
2d 256. 

It is urged, as we interpret, that there was no com- 
petent evidence of the commission of the crime by the 
defendant since the only evidence in this respect was 
that of the accomplice, which evidence the jury was 
required to reject for the reason that it was demon- 
strated that he had testified falsely. The evidence of 
falsity was raised by the second motion for new trial 
and supported by an affidavit of the accomplice. 

It is true that if this evidence of the accomplice is 
rejected the conviction may not be allowed to stand. 
There is no other evidence of probative value of acts in- 
volved in the commission of the crime. 

If it may be said that this evidence is now known to 
be false it is so known because of the repudiation by 
affidavit which affidavit was in turn repudiated by a 
later affidavit. 

On the record it is clear that if the testimony of the 
accomplice was false it was willfully so. The true ap- 
plicable rule under such circumstances is that the jury 
may disregard the testimony of any witness who it be- 
lieves from the evidence has willfully testified falsely. 

It is obvious therefore that the jury in this case had 
the power and duty to determine whether or not to 
believe the testimony of the accomplice. In the face 
of an abundance of testimony that the defendant was 
not in the jurisdiction of the court but was many miles 
away the jury believed the testimony of the accomplice. 

In the light of all of this and after trial, should this 
court assume to say that the defendant is entitled to 
have the verdict and sentence vacated? If present ap- 
pearances are to control then the record made on an- 
other trial would be the same as the former one, ex- 
cept that there would be the opportunity to show that 


Vou. 169] SEPTEMBER TERM, 1959 209 
Smith v. State 


the accomplice had made a statement contrary to his 
testimony out of court on another occasion. In the light 
of decisions in cases already cited the ascertainment of 
what was to be believed would still be for the jury. 

As an observation, witnesses, as is well known, may 
be called and examined at a hearing on a motion for 
new trial. The accomplice was not called as a witness 
on the hearing on the motion and no explanation was 
offered. It should be added that if there was a lack of 
zeal in this respect the lack should be equally charge- 
able to the defendant and the State. 

It appears proper to say that a verdict of a jury and 
a judgment of a court based on testimony of a witness 
surrounded by an oath with its potential in the case 
of violation in which witnesses are subjected to a cus- 
tomary and rigorous examination and to a searching 
cross-examination should not be rendered for naught 
by a mere affidavit of falsity obtained by the losing 
party from a witness in a suit at law. 

In support of that part of his first motion for new 
trial relating to newly discovered evidence three affi- 
davits were filed the purpose of which was to show 
that the defendant was not at the scene of the alleged 
crime but was in another county many miles away. 
Only one of these has a competent bearing upon this 
question. It is the affidavit of Clifford Higgins the 
sum total of its pertinent content being that the de- 
fendant was at his home on February 23, 1958, from 
about 5:30 or 6 p.m. to about 7:30 to 8 p.m. During 
this period Higgins was present but not thereafter. 
This was but cumulative of other evidence adduced at 
the trial. 

A rule applicable to motions for new trial on the 
ground of newly discovered evidence is the following: 
“A motion for a new trial on the ground of newly dis- 
covered evidence is addressed to the sound discretion of 
the trial court, and ordinarily, unless an abuse of dis- 
cretion is shown, its determination will not be dis- 
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turbed.” Phegley v. State, 113 Neb. 138, 202 N. W. 
419. The conclusion reached in this case is that the 
trial court did not abuse its discretion in refusing to 
grant a new trial on the ground of newly discovered 
evidence. 

By an assignment of error the defendant contends 
that it was reversible error for the court to refuse to 
grant a continuance requested before the trial. There 
are a number of reasons why this assignment is without 
merit, but there is one which is peculiarly applicable. 
That rule is as follows: “It is within the sound dis- 
cretion of the trial court to determine under all the 
circumstances of a particular case whether a continu- 
ance is required in the interest of justice. The ruling 
of the trial court thereon is not reversible error unless 
an abuse of discretion is shown which is prejudicial 
to the defendant.” Smith v. State, 127 Neb. 776, 257 
N. W. 59. See, also, Maher v. State, 144 Neb. 463, 13 
N. W. 2d 641; Dolen v. State, 148 Neb. 317, 27 N. W. 
2d 264. 

By one assignment of error the defendant challenges 
the sufficiency of instruction No. 2 and by another the 
giving of instruction No. 11. As to instruction No. 2 
no basis for the challenge becomes apparent. The in- 
struction in pertinent part stated, insofar as the re- 
maining count of the information is concerned, that the 
State charged that George Smith in Keith County, Ne- 
braska, feloniously broke and entered John Deere Im- 
plement Company. The statement was purely informa- 
tive and true. It was not definitive and did not purport 
so to be. No valid objection to it becomes apparent. 

As to instruction No. 11 there is no contention that 
it contained any erroneous statement. The attack upon 
it is: ‘The instruction is too weak—too favorable to 
the state and not sufficiently definite and positive as to 
the rights of the defendant in connection with the 
jury’s consideration of accomplice testimony; and it is 
therefore prejudicially erroneous.” The attack is with- 
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out merit under the following rule: ‘Where the trial 
court has instructed generally as to the issues in a 
criminal prosecution, error can not be predicated on its 
failure to instruct as to a particular phase of the case, 
where no proper instruction has been requested by the 
party complaining.” Martin v. State, 67 Neb. 36, 93 
N. W. 161. See, also, Frades v. State, 131 Neb. 811, 
270 N. W. 314. It is true that an instruction was re- 
quested and refused, but the refusal was not assigned 
as error. The situation therefore, insofar as this case 
is concerned, is the same as if no instruction had been 
requested. 

In the light of all of the foregoing, the conclusion 
reached is that as to counts two, three, four, and five 
the verdict and judgment of the district court be and 
they are reversed. The further conclusion is that as 
to count one the verdict and judgment of the district 
court be and they are affirmed. The conclusion and the 
observations in the opinion effectually dispose of both 
proceedings in error. 

AFFIRMED IN PART, AND IN PART REVERSED. 


KENNETH J. PULLEN, THROUGH AND BY JAMES K. VOBORIL, 
HIS NEXT FRIEND, APPELLANT, V. ADRIAN NOVAK ET AL., 
APPELLEES, 

99 N. W. 2d 16 


Filed November 6, 1959. No. 34572. 


1. Infants: Torts. Infants have a right to sue by a guardian or 
next friend to recover damages done to their person or prop- 
erty by the tortious acts of another. 

2. Constitutional Lay: Courts. Article I, section 18, of the Con- 
stitution of the State of Nebraska does not create any new 
rights but is mereiy a declaration of a general fundamental 
principle. It is a primary duty of the courts to safeguard this 
declaration of right and remedy but, where no right of action 
is given or remedy exists under either the common law or some 
statute, this constitutional provision creates none. 
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3. Automobiles: Infants. The driver of an automobile is not an 
insurer against injuries to children from the operation of a 
ear. He is bound to exercise ordinary or reasonable care towards 
children as well zs towards adults. The age, maturity, and 
intelligence of the child is a circumstance to be considered 
in determining whether or not the driver has exercised such 
care. Actually, in certain instances, the driver may be required 
to exercise greater care towards children than towards adults, 
but this greater care is, in one sense, but “ordinary” care, 
namely, that degree of care which a man of ordinary prudence 
would exercise under the circumstances. 

Tf a driver has reason to anticipate that a 
child might be near his automobile, it is his duty to see 
that the way is clear before starting the vehicle into motion, 
but, if he has no reason to anticipate the presence of children 
near his vehicle, uegligence cannot be predicated on the mere 
fact that he started his vehicle, injuring the child. 

Ordinarily a driver is not required to search 
for children on the far side of an automobile he is about to 
start, or for any that may be hidden underneath or in front 
of it, whom, by exercising reasonable care, he cannot see before 
starting. 

6. Parent and Child: Torts. As a general rule an unemancipated 
minor child can not maintain an action against a parent, or one 
standing in loco parentis, for a personal tort committed by the 
latter against the former. However, there may be recovery 
if, by reason of such tort, the child is subjected to brutal, 
cruel, inhuman, or unreasonable treatment. Whether or not 
the latter is truce is ordinarily a question of fact for a jury if 
the evidence adduced is sufficient to support a verdict to that 
effect. 

7. Master and Servant: Negligence. For injuries caused by the 
negligent act of an employee not directed or ratified by the 
employer, the empioyee is liable because he committed the act 
which caused the injury, while the employer is liable, not as if 
the act was done by himself, but because of the doctrine of 
respondeat superi«r, the rule of law which holds the master 
responsible for the negligent act of his servant committed while 
the servant is acting within the general scope of his employ- 
ment and engaged in his master’s business. 

8. Parent and Child: Negligence. When there is no right of ac- 
tion in the son for personal injuries inflicted upon him by the 
negligent acts of the father, there can be no liability therefor on 
the part of the father and, since there is no liability of the father 
therefor, his employer can not be made to respond in damages 
to the son for the father’s negligent acts. 
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. An unemancipated child cannot sue his fa- 
ther to recover damages for injuries to his person resulting 
from ordinary negligence on the part of the father and conse- 
quently he cannot sue his father’s employer to recover such 
damages as he has suffered therefrom for, to permit doing so, 
would countenance an encircling movement against the father 
when a direct suit against him is inhibited, the primary liability 
to answer for such an act resting upon the employee. 


APPEAL from the district court for Dodge County: 
RUSSELL A. RosInson, JupcE. Affirmed. 


Bryant & Sullivan, for appellant. 


Sidner, Lee, Gunderson & Svoboda, Crossman, Barton 
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Heard before CarTER, MEssmore, YEAGER, CHAPPELL, 
WENKE, and BosLauau, JJ. 


WENKE, J. 

This is an appeal from the district court for Dodge 
County. It involves an action brought by Kenneth J. 
Pullen, a minor, by and through James K. Voboril, his 
next friend, against Adrian Novak, Erwin Boysen, and 
Robert L. Pullen for the purpose of recovering damages 
which he allegedly suffered as a result of being struck 
by an automobile owned by the defendant Robert L. 
Pullen but operated by the defendant Adrian Novak. 
The basis for plaintiff’s claim is negligence on the part 
of the defendants Robert L. Pullen and Adrian Novak 
in relation to Novak’s operation of Pullen’s car, which 
negligence he alleged caused the accident which resulted 
in his injuries. 

The defendant Robert L. Pullen is plaintiff’s father, 
the defendant Erwin Boysen was the father’s employer 
at the time of the accident, and the defendant Adrian 
Novak was at that time a friend of the Pullen family. 

The accident, as a result of which the plaintiff was in- 
jured, happened around 7 p.m. on June 9, 1957, on the 
private driveway of the then Pullen home located at 
1217 North Nye Street in Fremont, Nebraska. It oc- 
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curred while defendant Adrian Novak was backing the 
Pullen car, an Oldsmobile, which was parked on the 
Pullen driveway. The car, while being backed, in some 
manner struck plaintiff and seriously injured him. 

Plaintiff's amended petition alleged that Robert L. 
Pullen, his father, was guilty of negligence in certain 
respects, setting out four specifications to that effect. 
Pullen demurred thereto, setting out as one of the 
grounds therefor that: “* * * the petition does not 
state facts sufficient to constitute a cause of action 
against the defendant, Robert L. Pullen. Said Kenneth 
J. Pullen being an unemancipated minor child as shown 
in the petition, has no right of action against the parent 
for the negligent tort of such parent.” 

On July 22, 1958, the trial court sustained Pullen’s 
demurrer and gave plaintiff 10 days to amend his plead- 
ings, stating that upon failure to do so plaintiff’s action 
would be dismissed as to Pullen. Plaintiff failed to 
amend his pleadings and consequently, on August 20, 
1958, the plaintiff’s action was dismissed as to Robert 
L. Pullen. Thereafter, as to this order, no further ac- 
tion was taken by the plaintiff in the form of a motion 
for new trial or notice of appeal within the time pro- 
vided by statute for doing so. 

Defendant Erwin Boysen filed a motion for summary 
judgment on September 17, 1958. This motion the trial 
court sustained on October 16, 1958, and thereupon dis- 
missed the action as to defendant Boysen. 

The action went to trial as to defendant Adrian Novak 
on October 20, 1958. At the end of plaintiff's evidence 
the trial court sustained Novak’s motion to dismiss. 

Plaintiff thereafter, on October 24, 1958, filed a mo- 
tion for new trial directed at both the trial court’s order 
sustaining defendant Erwin Boysen’s motion for sum- 
mary judgment and dismissing his action against said 
defendant and also at the trial court’s order sustaining 
defendant Adrian Novak’s motion to dismiss, claiming 
the trial court erred in entering both of these orders. 
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The trial court overruled this motion for new trial and 
plaintiff, on December 3, 1958, perfected this appeal from 
that order. 

This court, on February 13, 1959, on motion of appel- 
lee Robert L. Pullen, dismissed the appeal as to him. 
The reason for doing so is apparent from the history of 
this case hereinbefore set forth as it relates to appellee 
Pullen. 

We shall hereinafter refer to Robert L. Pullen as 
Pullen and to his car as the Olds; we shall refer to ap- 
pellee Adrian Novak as Novak and to his car as the 
Chevrolet; we shall refer to appellee Erwin Boysen as 
Boysen and to his customer’s car as the Lincoln. 

The principal contention made by appellant is that 
the evidence he adduced was sufficient to present a jury 
question as to Novak and that the trial court erred in 
sustaining Novak’s motion to dismiss. As stated in 
Christ v. Nelson, 167 Neb. 799, 95 N. W. 2d 128: “In an 
appeal from an order directing a verdict and dismissing 
an action, the party against whom the verdict was di- 
rected is entitled to have every controverted fact re- 
solved in his favor and to have the benefit of every 
inference that can reasonably be deduced from the evi- 
dence.” See, also, Segebart v. Gregory, 156 Neb. 261, 
55 N. W. 2d 678; Comstock v. Evans, 159 Neb. 739, 68 
N. W. 2d 351. 

That appellant can maintain the action is beyond ques- 
tion. As stated in Clasen v. Pruhs, 69 Neb. 278, 95 N. 
W. 640: “It seems to be well established that infants 
have a right to sue by guardian or next friend, to re- 
cover damages done to their person or property by the 
tortious acts of another.” However, in this respect, 
Article I, section 13, of the Constitution of the State 
of Nebraska does not create any new rights. See Muller 
v. Nebraska Methodist Hospital, 160 Neb. 279, 70 N. 
W. 2d 86. As therein stated: “Article I, section 13, of 
the Constitution of the State of Nebraska does not 
create any new rights but is merely a declaration of a 
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general fundamental principle. It is a primary duty of 
the courts to safeguard this declaration of right and 
remedy but, where no right of action is given or remedy 
exists under either the common law or some statute, 
this constitutional provision creates none.” 

“In an action for damages for negligence the burden 
is on the plaintiff to show by direct or circumstantial 
evidence that there was a negligent act or omission by 
the defendant and that it was the proximate cause of 
plaintiff’s injury or a cause which proximately con- 
tributed to it.’ Weston v. Gold & Co., 167 Neb. 692, 
94 N. W. 2d 380. 

“In every case, before the evidence is submitted to 
the jury, there is a preliminary question for the court 
to decide, when properly raised, not whether there is 
literally no evidence, but whether there is any upon 
which a jury can properly proceed to find a verdict for 
the party producing it, upon whom the burden of proof 
is imposed.’ Krichau v. Chicago, B. & Q. R. R. Co., 
150 Neb. 498, 34 N. W. 2d 899.” Stolting v. Everett, 155 
Neb. 292, 51 N. W. 2d 603. 

“Where the evidence bearing upon the vital issue 
presented by the pleadings in a case is of such a nature 
that reasonable minds can not disagree as to its effect, 
it is proper for the court to require the jury to return 
a directed verdict.” Nelson v. Nelson, 95 Neb. 523, 145 
N. W. 1004. 

The record discloses the following: On June 9, 1957, 
Pullen lived with his family at 1217 North Nye Street 
in Fremont, Nebraska. His family at that time included 
appellant, a son then 21 months of age who had just 
learned to walk fairly well. Pullen at that time worked 
for Boysen at the latter’s service station located at 
Twenty-third and Nye Avenue in Fremont, Nebraska. 

On June 9, 1957, a customer left his Lincoln at the 
Boysen service station to be serviced with an under- 
standing with Pullen, who was then in charge of the 
station, that it would be taken to the customer’s home 
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when the servicing had been accomplished. About 7 
p-m., on the evening of June 9, 1957, Mrs. Robert L. 
Pullen, having the appellant with her, was at the serv- 
ice station in the Olds waiting to take Pullen home, that 
apparently being the end of his working day. . Agreeable 
to Boysen, Pullen was to take the Lincoln and drive it 
to the customer’s home with the understanding that 
Pullen’s wife would follow in the Olds so Pullen would 
have a ride to his home as he did not intend to return 
to the service station that evening. Pullen proceeded 
down Nye Avenue in the Lincoln but, as he did so, the 
engine of the Lincoln started to overheat. Pullen there- 
upon drove the Lincoln off of Nye Avenue onto Linden 
Street and then onto the private driveway leading to 
his home in order to get some water to put in the Lin- 
coln to cool the overheated engine. It appears that the 
Pullen home was just off the direct route from the 
service station along Nye Avenue to the customer’s home. 

Pullen’s home had a private driveway off of Linden 
Street. The driveway ran along the south side of the 
house. When Pullen drove onto his driveway he ob- 
served a Chevrolet parked on the driveway just south 
of the house at the southwest corner thereof. Pullen 
drove the Lincoln to within about 15 feet of the back 
end of the Chevrolet and, at that point, parked it on 
the private driveway. Mrs. Pullen, who had followed 
Pullen onto the private driveway, parked the Olds on 
the driveway close to and just behind the Lincoln. The 
three cars were all parked in a line on the driveway. 
The Chevrolet parked on the driveway belonged to 
Novak. Mr. and Mrs. Adrian Novak were friends of 
the Pullens and they had come to visit. At the time 
Pullen drove onto his driveway the Novaks were sitting 
on some lawn chairs which the Pullens had placed on 
their lawn just to the south of where Pullen had parked 
the Lincoln. 

When Mrs. Pullen got out, of the Olds she took appel- 
lant with her and walked to where the Novaks were 
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seated. She handed appellant to Novak, who took him. 
Novak was well acquainted with appellant, liked to play 
with him, and proceeded to do so. After Mrs. Pullen 
had handed appellant to Novak she, together with Mrs. 
Novak, went into the house where they stayed until 
after the accident happened. They apparently entered 
the house at the southwest corner thereof from a porch 
located there in a triangular recess of the house. This 
porch had a railing on the south side thereof, three 
steps leading down to a sidewalk on the west side thereof, 
and walls of the house on the north and east sides there- 
of. The sidewalk ran north and south and crossed the 
driveway located just south of the house. The Chevro- 
let was parked so it straddled this walk, the front wheels 
being to the west and the rear wheels being to the east. 
The distance between the driveway, which had a single 
lane for cars, and the house was not very wide especially 
where the steps which were located on the south side 
of the house, led down to the basement. 

Pullen parked the Lincoln so the front end was just 
south of a faucet located in the south wall of the house. 
This faucet had a hose attached which Pullen used to 
put water in the Lincoln. While he was putting water 
in the Lincoln Pullen asked Novak if, when Pullen re- 
turned the Lincoln to its owner’s home, he would follow 
him (Pullen) in the Olds so Pullen would have trans- 
portation from the customer’s home back to his home. 
Novak agreed to do this. Novak then took appellant 
over to the porch already referred to and put him down 
on the steps. Novak says the last he saw of appellant, 
until after he was injured, was when he was on the 
porch, having climbed there from the step where he 
had placed him. Pullen testified the last time he saw 
appellant before he was injured was when he was on 
the steps of the porch where Novak had taken him. 

After putting appellant on these steps Novak pro- 
céeded to go to and get into the Olds while Pullen went 
to the Lincoln for the purpose of driving it. However, 
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before Pullen got in the Lincoln, Novak called and said 
he couldn’t get the Olds started. Thereupon Pullen went 
back to the Olds and either told or demonstrated to 
Novak how to start it. Pullen then started back toward 
the Lincoln. Pullen, while walking back and forth be- 
tween the Lincoln and Olds, was at all times to the 
south thereof. Novak got the Olds started and, after 
doing so, looked back through the rear window to see 
if it was all right to back and, seeing nothing, proceeded 
to do so. It was necessary to back the Olds to get it 
onto Linden Street and then Nye Avenue as the other 
cars were blocking the driveway ahead. Pullen heard 
the Olds start to back just as he was about to get in 
the Lincoln. He then heard a thud. He hurriedly went 
between the Lincoln and Olds to the north side of the 
Olds and there found appellant completely under it. 
Appellant was lying just under the right door and be- 
tween the wheels, the Olds being a two-door car. Ap- 
pellant was seriously injured. There is no evidence as 
to how appellant got from the porch to where he was 
injured, a distance of between 45 and 55 feet, as neither 
Pullen nor Novak ever saw him when Novak placed him 
on the steps of the porch. Because of appellant’s height, 
which was about 30 inches, it would not have been 
possible for Novak to have seen him by looking through 
the rear window of the Olds as that was at least 4 ies 
above the ground. 

We think the duty of a driver of a motor vehicle as it 
relates to children, whether it be on a public thorough-- 
fare or private driveway, is well stated in 5 Am. Jur., 
Automobiles, § 185, pp. 607-8 as follows: “The driver 
of an automobile is not an insurer against injuries to 
children from the operation of the car. He is bound 
to exercise ordinary, reasonable, or due care towards 
children as well as towards adults. The age,-maturity, 
and: intelligence of the child is a circumstance to be 
considered in determining whether or not the driver 
has exercised such care. Actually, in certain instances, 
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the driver may be required to exercise greater care 
towards children than towards adults, but this greater 
care is, in one sense, but ‘ordinary’ care, namely, that 
degree of care which a man of ordinary prudence would 
exercise under the circumstances.” 

As stated in 2A Blashfield, Cyclopedia of Automobile 
Law and Practice, under the heading Children, Negli- 
gence of Motorists: “* * * he is not justified in assum- 
ing that a young child will manifest the judgment and 
prudence of an experienced man, and must govern his 
own conduct with some reasonable degree of respect of 
that fact; the standard of care to be exercised by motor- 
ists being that of an ordinarily prudent man under the 
same circumstances.” § 1492, p. 383. “If a driver has 
reason to anticipate that a child might be near his auto- 
mobile, it is his duty to see that the way is clear before 
starting the vehicle into motion, but, if he has no reason 
to anticipate the presence of children near his car, 
negligence cannot be predicated on the mere fact that 
he started his machine, injuring the child.” § 1509, p. 
440. “Ordinarily a driver is not required to search for 
children on the running board on the far side of the 
vehicle, or hidden underneath or in front of it, whom 
he cannot see before starting.” § 1509, p. 443. 

These same principles are stated in 60 C. J. S., Motor 
Vehicles, § 396(d), p. 972, as follows: “The operator 
of a motor vehicle is required to exercise ordinary or 
reasonable care under the circumstances, before and 
while starting or backing his vehicle, with respect to 
any children who may be in the vicinity; and, where 
he has reason to anticipate that a child may be near his 
vehicle, it is his duty to see that the way is clear before 
starting it in motion. He is not ordinarily required to 
search for children hidden underneath or in front of his 
vehicle, whom he cannot see before starting, and, if 
he has no reason to anticipate the presence of children 
near the vehicle, or if the child is with an adult who is 
in a position easily to take care of it, negligence cannot 
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be predicated on the mere fact that he started his car 
and injured the child.” See, also, Comer v. Travelers 
Ins. Co., 213 La. 176, 34 So. 2d 511; Trowell v. Diamond 
Supply Co., 46 Del. 318, 83 A. 2d 691; White v. Edwards 
Chevrolet Co., 186 Va. 669, 43 S. E. 2d 870; O’Neil v. 
Cochrane, 184 Minn. 354, 238 N. W. 632; Williams v. 
Cohn, 201 Iowa 1121, 206 N. W. 823. 

As we said in De Griselles v. Gans, 116 Neb. 835, 219 
N. W. 235: “Until a driver of an automobile has notice 
of the presence or likelihood of children near his line 
of travel, he is bound only to the exercise of reasonable 
care, and has the right to assume that others will do 
likewise; and until he has such notice the rule is the 
same as respects children and adults.” 

The evidence shows Novak placed appellant, who was 
then 21 months of age and who had just learned to walk 
fairly well, on or near the porch, which has been here- 
inbefore referred to and which was a distance some 45 
to 55 feet from the point where appellant was hit; that 
thereafter Novak saw appellant on this porch; that 
Novak then went back to where the Olds had been 
parked; that he got into the Olds and, with Pullen’s 
assistance, got it started; that after he got the Olds 
started he proceeded to back away from where he had 
last seen appellant on the porch, looking back through 
the rear window of the Olds as he did so to see if he 
could safely back; and that after backing up about 8 
feet the Olds hit appellant in some manner and inflicted 
serious injuries upon him. 

It is true that Novak knew appellant was on the 
porch some 45 to 55 feet away but that can hardly be 
said to be near or in the immediate vicinity of the Olds. 
Novak had no reason to anticipate that appellant had 
left the porch and had come into a place of danger 
around or under the Olds as he started to back it along 
the private driveway away from where he had placed 
appellant. It clearly appears that neither he nor Pullen 
anticipated such a move on the part of appellant. Under 
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these circumstances we do not think the facts adduced 
by the evidence present a jury question on the issue of 
whether or nor Novak can be said to have been guilty 
of negligence which was a proximate cause of the ap- 
pellant’s being hit and injured. We think Novak did 
all an ordinarily prudent man would have done or 
could be expected to do under the circumstances. 

While appellant, on account of his tender age, can not 
be charged with either negligence or contributory negli- 
gence, however, if his acts, whether negligent or not, 
were the proximate cause of his injuries, there can be 
no recovery from Novak in this action. De Griselles 
v. Gans, supra. 

Since, as a matter of law, we have come to the con- 
clusion that Novak was not guilty of any conduct to- 
ward appellant that could be the basis for any recovery 
herein, Boysen likewise could not be held liable for 
any conduct of Novak, even assuming Novak was a 
servant or subagent of Boysen under the circumstances 
herein established, a question we do not decide, for such 
liability is purely derivative as will be more fully dis- 
cussed hereinafter. 

Pullen was an employee of Boysen at the time of the 
accident and, under the evidence herein adduced, ap- 
plying thereto the principles hereinbefore set forth, the 
question of whether or not he was acting within the 
scope of that employment when he stopped at his home 
while returning the Lincoln to its owner’s residence 
would be for a jury. See Dafoe v. Grantski, 143 Neb. 
344, 9 N. W. 2d 488. -As stated therein: ‘“ ‘Whether the 
act was or was not such as to be within the scope of 
his employment is, ordinarily, one of fact for the de- 
termination of the jury.’” 

As we said in Van Auker v. Steckley’s Hybrid Seed 
Corn Co., 143 Neb. 24, 8 N. W. 2d 451: “The law im- 
putes to the principal or master reponsibility for. the 
negligent acts of his agent or servant done in obedience 
to the express orders or directions of the master or within 
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the scope of the employee’s authority or employment 
in his master’s business, and if those acts cause injury 
to third persons the law holds the principal or master 
liable in damages therefor.” 

Here appellant alleged Pullen was negligent in four 
different respects which, by Pullen’s demurrer, he ad- 
mitted to be true. Even so, can Pullen, the father, 
be held liable therefor? 

The cases from other jurisdictions run strongly to 
the effect that an unemancipated minor, such as appel- 
lant was and is, cannot maintain an action against his 
parent, or any other person standing in that relation 
to the minor, to recover damages for negligence. See, 
annotation of the subject, “Liability of parent or per- 
son in loco parentis for personal tort against minor 
child,” as found in 19 A. L. R. 2d, Annotation, 423. 
See, also, Annotations, 122 A. L. R. 1352; 71 A. L. R. 
1071; 31 A. L. R. 1157. The reason for the rule is stated 
in Meece v. Holland Furnace Co., 269 Ill. App. 164, as 
follows: “It is a rule of common law based upon public 
policy that a minor child cannot sue his father in tort 
unless a right of action is authorized by statute.” 

However, Nebraska has adopted a modified version 
of this rule. See, Nelson v. Johansen, 18 Neb. 180, 24 
N. W. 730, 53 Am. R. 806; Clasen v. Pruhs, supra; Fisher 
v. State, 154 Neb. 166, 47 N. W. 2d 349. In 122 A. L. 
R., at page 1356, the first two of these cases are cited 
under the statement, and we think correctly, that where 
torts have been committed by parents or persons stand- 
ing in the place of parents: “* * * the court recog- 
nizing that there might be recovery by a minor for 
such torts where the child is subjected to * * * brutal, 
cruel, or inhuman treatment * * *.” As we said in 
Clasen v. Pruhs, supra: “It is a question of fact to 
be determined by the jury whether or not the punish- 
ment inflicted was, under all the circumstances and 
surroundings, reasonable or excessive.” 

While this latter issue would ordinarily be a ques- 
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tion of fact for a jury to determine, if the evidence 
adduced in relation thereto presented a question of fact 
in that regard, however, we do not think the evidence 
here adduced presents such an issue as a question of 
fact. We find that generally an unemancipated minor 
cannot maintain an action against his parents, or any 
other person standing in that relation to the minor, to 
recover damages for ordinary negligence. The fore- 
going has application here. 

We come then to the question, if the father cannot 
be held liable for his negligence can his employer be so 
held? We think not, under the situation here presented, 
for the following reasons. 

It should be remembered that Boysen’s liability, if 
any, is not that of a joint tort feasor but derivative 
solely from the liability of Pullen, if any. As we said 
in Emerson v. Western Seed & Irr. Co., 116 Neb. 180, 
216 N. W. 297, 56 A. L. R. 327, by quoting from Doremus 
v. Root, 23 Wash. 710, 63 P. 572, 54 L. R. A. 649: “ ‘For 
injuries caused by the negligent act of an employee not 
directed or ratified by the employer, the employee is 
liable because he committed the act which caused the 
injury, while the employer is liable, not as if the act 
was done by himself, but because of the doctrine of 
respondeat superior, the rule of law which holds the 
master responsible for the negligent act of his servant, 
committed while the servant is acting within the general 
scope of his employment and engaged in his master’s 
business.’ ” 

As was said in Maine v. James Maine & Sons Co., 
198 Iowa 1278, 201 N. W. 20, 37 A. L. R. 161: “The 
liability of the employer for the negligent acts of his 
servant is based upon the familiar doctrine of respondeat 
superior. Unless the servant is liable, there can be no 
liability on the part of the master.” The court went on 
to say: “Where there is no right of action in the wife 
for a wrongful or negligent personal injury inflicted 
upon her by her husband, there can be no liability 


VoL. 169] SEPTEMBER TERM, 1959 225 
Pullen v. Novak 


therefor on his part; and, since there is no liability on his 
part, we see no escape from the conclusion that his em- 
ployer can not be made to respond in damages to her 
for his negligent act.” See, also, Meece v. Holland 
Furnace Co., supra; Ownby v. Kleyhammer, 194 Tenn. 
109, 250 S. W. 2d 37; American District Telegraph Co. 
v. Kittleson, 179 F. 2d 946. 

In Emerson v. Western Seed & Irr. Co., supra, we 
held a married woman could not sue her husband to 
recover damages for injuries to her person and conse- 
quently she could not sue her husband’s employer for 
damages caused by the husband’s negligence, stating 
as the reason for so holding that: “It would seem that 
to permit a recovery against the employer results sim- 
ply in countenancing an encircling movement where a 
frontal attack upon the husband is inhibited.” The basis 
for that holding is the following quoted in that opin- 
ion from Doremus v. Root, supra: “ “The primary lia- 
bility to answer for such an act, therefore, rests, upon 
the employee, and when the employer is compelled 
to answer in damages therefor he can recover over 
against the employee.’” See, also, Maine v. James Maine 
& Sons Co., supra; Myers v. Tranquility Irr. Dist., 26 Cal. 
App. 2d 385, 79 P. 2d 419; Ownby v. Kleyhammer, supra; 
Graham v. Miller, 182 Tenn. 434, 187 S. W. 2d 622, 162 
A.L.R.571. As stated in Ownby v. Kleyhammer, supra: 
«es = * it follows automatically that the ultimate effect 
of the judgment in this case is to fasten upon this 
parent ultimate liability for this recovery in favor of his 
child, in contravention of the rule that grants immunity 
to a parent from such liability.’ ” 

Having come to the conclusion that the evidence ad- 
duced would not support a verdict that Novak was guilty 
of negligence the dimissal of the action as to him is 
affirmed. 

Having come to the conclusion that even if Pullen 
could be said to be guilty of the specific charges of negli- 
gence made against him, a question which we assumed in 
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favor of appellant but factually did not decide, such 
guilt would not support a verdict in favor of appellant 
against Boysen because, as we said, appellant could not 
maintain an action therefor against Pullen. Conse- 
quently the trial court’s judgment dismissing appel- 
lant’s action against Boysen was correct and is affirmed. 
AFFIRMED. 


ANN LOCKARD, APPELLANT, V. HUBERT LOCKARD, APPELLEE. 
97 N. W. 2d 1 


Filed November 6, 1959. No. 34609. 


1. New Trial. A mction for new trial must be made within 10 
days after the verdict, report, or decision is rendered except 
where a party is unavoidably prevented from so doing, or for 
the cause of newly discovered evidence. 

2. New Trial: Appeal and Error. A motion for new trial not filed 
within time cannot form the basis for extension of the time 
within which an appeal can be taken. 

3. Appeal and Error. In proceedings to obtain a reversal, vaca- 
tion, or modification of a judgment, decree, or final order made 
ky the district court, except in criminal actions, a notice of 
intention to prosecute an appeal shall be filed with the clerk of 
the district court within 1 month from the date of the rendition 
of such judgment, decree, or order, or an order overruling a 
notion for new trial. 

It is necessary that the notice of appeal shall be filed 
in accordance with the terms of the statute in order to confer 
jurisdiction upon the Supreme Court to entertain the appeal. 

5. Judgments. A formal entry on the record is not essential to 
the rendition of a judgment. A judgment is rendered when 
the court announces its decision upon the law and facts in 
controversy. 


6. The proper function of a nunc pro tune order is to 
correct a record which has been made so that it will truly 
record the action had, which through inadvertence or mistake 
has not been truiy recorded. 

7. A nunc pro tunc order is one the design and purpose 
of which is to make the record speak the truth. 

8. The purpose of a nunc pro tunc order is not to correct, 


change, or modify affirmative action previously taken by the 
court. 
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. Courts may consider and rely upon any satisfactory 
evidence to ascertain whether or not an order is properly a 
nune pro tune order. on i 

10. Appeal and Error. In the absence of a bill of exceptions, this 
court will presume that the trial court had before it competent 
evidence on which to base its findings sustaining the order of 
which complaint is made. 


APppEAL from the district court for Douglas County: 
HERBERT RHOADES, JuDGE. Appeal dismissed. 


Victoria & Sloma, for appellant. 
Richling & Shrout, for appellee. 


Heard before Srmmons, C. J., Carrer, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLAuGn, JJ. 


YEAGER, J. 

This was originally an action for separate mainte- 
nance instituted by Ann Lockard, plaintiff and appel- 
lant, against Hubert Lockard, defendant and appellee. 
In her petition, which was filed March 11, 1957, the 
plaintiff alleged generally as grounds for the action that 
the defendant was guilty of cruelty. In the petition the 
plaintiff asked that she be awarded the custody of a 
minor child of the parties. 

To the petition the defendant, on April 15, 1957, filed 
an answer which contained a general denial of the al- 
legations of cruelty contained in the petition. He also 
filed a cross-petition in which he charged that plaintiff 
had been guilty of cruelty. His prayer was for abso- 
lute divorce and for custody of the minor child. 

A trial was had on the issues made by these plead- 
ings on July 1 and 2, 1958, as is shown by a photostatic 
copy of entries made on the trial docket, which appears 
in the transcript. Nothing of importance appears be- 
yond an entry of July 1, showing that evidence of the 
plaintiff was taken and another showing that further 
evidence of plaintiff was taken on July 2. There is no 
statement the effect of which was to indicate that the 
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trial had been concluded or that a decision had been 
made or announced. 

Appended as a separate part of the transcript was 
a document separately certified by the clerk of the 
district court as a true photostatic copy of the judge’s 
notes ‘entered as an Exhibit in said cause.” There is 
nothing in the record as to how it became an exhibit. 
It does not appear in the bill of exceptions and it is not 
by reference made a part of any pleading or order or 
the decree of the court. The significance of this will 
appear later herein. 

On the trial the plaintiff and two witnesses gave testi- 
mony with regard to conduct of the defendant. This 
testimony on its face was sufficient as proof to sustain 
a decree of divorce in her favor on the ground of cruelty. 
Neither party questions this on this appeal. 

On the second day of the trial, as disclosed by the 
bill of exceptions, a recess was taken. Following the 
recess the attorney for the plaintiff made an announce- 
ment which is in part a follows: “With permission of 
the Court and approval of the Court and by the agree- 
ment of the parties and counsel representing the parties, 
we have been able to come (to) an agreement concern- 
ing this matter and settlement whereby: 

“1. With the Court’s approval an absolute divorce 
will be granted to the plaintiff.” 

The remaining portion of the announcement contains 
the details of the agreement as to division of property, 
alimony, custody of the minor child, costs, expenses, 
and attorneys’ fees. These details are not important at 
this point in the opinion. 

Following the pronouncement there were interchanges 
relative to incidents involved in the proposed settlement 
among the attorneys and the court which do not re- 
quire review here. Throughout this there was no an- 
nounced approval by the court. 

Following this the defendant gave testimony relating 
only to his economic status and his physical condition. 
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The plaintiff was then recalled to the stand and with 
reference to the proposed agreement the bill of excep- 
tions contains in pertinent part the following: “Q. And 
all of these agreements are made with your knowledge 
and consent, is that correct? A. I will agree to that 
statement. * * * Q. You understand each and every 
one of those agreements and arrangements and con- 
cessions we have made and the concessions they have 
made? A. Ido. Q. They have all been submitted to 
you and approved by you and are okay? A. Yes.” 
These were questions propounded to the plaintiff and her 
answers thereto. 

Then on the matter of amendment to the petition to 
ask for divorce rather than separate maintenance the 
following questions by the court appear as do answers 
by the plaintiff as well as an answer to a question to 
the court contained in an answer made by her: “BY 
THE COURT: I think the legitimate ends of matri- 
mony are destroyed here. Would you rather have a 
divorce? A. Yes. BY THE COURT: Then you with- 
draw your petition. You have asked for separate main- 
tenance but we have come to the point where J am 
satisfied a divorce must be granted here. I am giving 
you the privilege to ask now for an absolute divorce 
by interlineation. A. That isn’t the way it was drawn 
up and that isn’t the way I want it, but we still have 
six months, haven’t we? BY THE COURT: Yes.” This 
was the end of the hearing on July 2, 1958. There was 
no announcement by the court of approval of the agree- 
ment and no announcement of any other kind or type 
of adjudication. 

Thereafter, on July 23, 1958, the plaintiff filed an 
application, to the extent that it is important here, to 
have the agreement of July 2, 1958, set aside and held 
for naught, and for permission to adduce further tes- 
timony as to the issues in the case. Whether or not 
there was ever a hearing prior to September 2, 1958, on 
this application does not appear. From the bill of ex- 
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ceptions it appears that there was a hearing thereon 
on September 2, 1958. There however does not appear 
to have been a ruling upon it. It is added here that, 
as was true at the hearing in July, no approval of the 
agreement and no adjudication on the merits of the 
case was pronounced. 

On October 1, 1958, a decree was filed by which the 
plaintiff was granted a decree of absolute divorce. This 
decree disposed of the rights and property of the par- 
ties in accordance with the terms of the purported agree- 
ment of July 2, 1958. It also made provision for the 
custody, support, and maintenance of the minor child 
of the parties. The decree contains the following: 
“The Court further finds that after the plaintiff had 
rested (on July 2, 1958), the parties presented to the 
Court a compromise agreement which was represented 
to the Court has (sic) having been agreed upon by the 
parties through counsel. In this connection the Court 
approved said agreement which will be hereinafter more 
specifically detailed.” 

It is to be observed that while the decree states 
that the agreement was approved by the court, without 
stating any date of approval, it does not contain any 
declaration that an adjudication had previously been 
made or announced. 

The decree concludes as follows: “Signed Nunc Pro 
Tunc as of July 2nd, 1958. Dated October Ist, 1958.” 

A motion for new trial was filed by plaintiff on Oc- 
tober 7, 1958. This motion was overruled on February 
2, 1959. The plaintiff appealed from the order over- 
ruling the motion. 

The grounds of the appeal as disclosed by the assign- 
ments of error ‘are, in substance: That the decision is 
contrary to the evidence and to law; that the court 
erred in refusing to receive further evidence; that the 
award of alimony and the division of property were 
inequitable; and that there was irregularity in the pro- 
ceedings of the court. 
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By reason of what becomes apparent from the briefs 
of the parties and the transcript, although the point 
suggested is not made explicit in either brief, the ques- 
tion for first consideration is that of whether or not 
this .court has any jurisdictional right to entertain the 
appeal on the merits of the cause of action which was 
before the district court. 

The question is that of whether or not the decree 
must be treated as having been entered on October 1, 
1958, the date it bears, or actually nunc pro tunc as of 
July 2, 1958. The importance of this is that if it was 
entered nunc pro tunc as the concluding words indi- 
cate no proper jurisdictional steps were taken to bring 
the case here for review. 

A motion for new trial must be made within 10 days 
after the verdict, report, or decision is rendered ex- 
cept where a party is unavoidably prevented from so 
doing, or for the cause of newly discovered evidence. 
See, § 25-1143, R. R. S. 1943; Rumbel v. Ress, 166 Neb. 
839, 91 N. W. 2d 36. The question of whether plaintiff 
was unavoidably prevented from filing a motion for 
new trial is not here, hence the 10-day provision applies. 

A motion for new trial not filed within time can- 
not form the basis for extension of the time within which 
an appeal can be taken. See Ehlers v. Neal, 148 Neb. 
697, 28 N. W. 2d 558. 

It is required by statute that in proceedings to ob- 
tain a reversal, vacation, or modification of a judg- 
ment, decree, or final order made by the district court, 
except in criminal actions, a notice of intention to prose- 
cute an appeal shall be filed with the clerk of the dis- 
trict court: within 1 month from the date of the rendi- 
tion of such judgment, decree, or order, or an order over- 
ruling a motion for new trial. See, § 25-1912, R. R.S. 
1943; Powell v. Van Donselaar, 160 Neb. 21, 68 N. W. 
2d 894. 

It is necessary that the notice of appeal shall be filed 
in accordance with the terms of section 25-1912, R. R. 
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S. 1943, in order to confer jurisdiction upon this court 
to entertain the appeal. Akins v. Chamberlain, 164 
Neb. 428, 82 N. W. 2d 632. 

If within the true meaning of the term the decree in 
this case was entered nunc pro tunc as of July 2, 1958, 
in the light of what has been pointed out, there is 
nothing here which this court has jurisdiction to review. 
There is no motion for new trial which is referable to 
a final decision on that date, and the notice of appeal 
was not filed until February 18, 1959. 

It should be said here that a formal entry on the 
records is not essential to the rendition of a judgment. 
Under the law of this state a judgment is rendered when 
the court announces its decision upon the law and the 
facts in controversy as ascertained by the pleadings. 
See Sloan v. Gibson, 156 Neb. 625, 57 N. W. 2d 167. 

With regard to the true office of a nunc pro tunc 
order this court said in O’Grady v. Volcheck, 148 Neb. 
431, 27 N. W. 2d 689: 

“The proper function of a nunc pro tunc order is to 
correct a record which has been made so that it will 
truly record the action had, which through inadvert- 
ence or mistake has not been truly recorded. 

“A nunc pro tunc order is one the design and pur- 
pose of which is to make the record speak the truth. 

“The putpose of a nunc pro tunc order is not to 
correct, change, or modify affirmative action previously 
taken by the court.” See, also, Fisher v. Minor, 159 
Neb. 247, 66 N. W. 2d 557; Watson Bros. Transp. Co. v. 
Red Ball Transf. Co., 159 Neb. 448, 67 N. W. 2d 475; 
Akins v. Chamberlain, supra. 

Before it may be said therefore that the decree in 
question here was truly nunc pro tunc as of July 2, 
1958, it must be ascertained that there was in fact a 
rendition of an adjudication on July 2, 1958; that it 
was the purpose of the court in the decree here to express 
that which it was the intention to express at that time; 
and that it does express that intention. 
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Courts may consider and rely upon any satisfactory 
evidence to ascertain whether or not an order is prop- 
erly a nunc pro tunc order. See, Ackerman v. Ackerman, 
61 Neb. 72, 84 N. W. 598; Amos v. Eichenberger, 107 
Neb. 416, 186 N. W. 330; Fisher v. Minor, supra; Wat- 
son Bros. Transp. Co. v. Red Ball Transf. Co., supra. 

Another rule is the following: “In the absence of a 
bill of exceptions, this court will presume that the 
judge had before him competent evidence on which to 
base his findings sustaining the order complained of.” 
Amos v. Eichenberger, supra. 

In the case here there is no bill of exceptions relating 
to the question of whether or not there was a rendition 
on July 2, 1958, of the adjudication contained in the 
decree dated and filed on October 1, 1958. It must 
therefore be presumed that the decree was and is prop- 
erly entered nunc pro tunc as of July 2, 1958. It fol- 
lows that this court is without jurisdiction to entertain 
the appeal. 

The appeal is accordingly dismissed. 

APPEAL DISMISSED. 


THEODORE C. TURPIN ET AL., APPELLEES, v. STANDARD 
RELIANCE INSURANCE CoMPANY (MUTUAL), A 


CORPORATION, ET AL., APPELLANTS. 
99 N. W. 2d 26 


Filed November 6, 1959. No. 34684. 


1. Automobiles: Insurance. The “omnibus clause” of motor ve- 
hicle liability policies is for the purpose of giving additional 
insureds other than person named in liability policy as insured, 
with certain limitations, the benefit of the policy, and it extends 
protection to one permitted to use motor vehicle, although named 
insured may not be liable for accident. 

2. Automobiles. The iegislative act relating to title and transfer 
of motor vehicles constitutes an authorized exercise of police 
power on the part of the Legislature and does not violate any 
of the provisions sf our state and federal Constitutions. 
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A purchaser who receives possession of a motor vehicle 

without obtaining the certificate of title thereto, as required by 

our statutes, acquires no title or ownership therein. 

The purpose of the act relating to transfers and titles 

to motor vehicles is to provide a means of identifying motor 

vehicles, to ascertain the owners thereof, to prevent theft of 

motor vehicles, and to prevent fraud. 

A certificate of title to a motor vehicle is generally 

conclusive evidence in this state of the ownership of the-vehicle. 

The word “owner” means one who has the legal title 
or rightful title, whether the possessor or not. 

7. Statutes. Statutes in pari materia should be construed to- 
gether, and, if possible, effect be given to all of their provisions. 

8. Contracts. Every contract is made with reference to, and 
subject to, existing law, and every law affecting such contract 
is read into and becomes a part of the same. 

9. Automobiles: Insurance. Where two motor vehicle liability pol- 
icies contained identical omnibus clauses relating to prorating 
of loss occurring under the provisions of such policies and a 
driver, not the owner of the motor vehicle, was driving it with 
the owner’s permission and became involved in an accident 
resulting in injury and property damage for which a judgment 
was obtained against him, the insurance carried by such driver 
would be excess over all other insurance, and the insurance 
carrier of the owner of the motor vehicle would be liable for 
the entire judgment sustained against the driver to the extent 
of the limit of such policy. 


APPEAL from the district court for Dawes County: 
Eart L. MEYER, Jupce. Affirmed. 


Stubbs & Metz, for appellants. 
Healey, Davies, Wilson & Barlow, for appellees. 


Heard before Srmmons, C. J., Carter, MEsSMorE, 
YEAGER, CHAPPELL, WENKE, and Bos.aucu, JJ. 


MEssmore, J. 


The plaintiffs, Theodore C. Turpin and Union Insur- 
ance Company, a corporation, brought this action for a 
declaratory judgment in the district court for Dawes 
County against the Standard Reliance Insurance Com- 
pany (Mutual), a corporation; Midwest Furniture Com- 
pany, a corporation; James W. Blanford, individually, 
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and as assignee of Midwest Furniture Company, a cor- 
poration; Saint Paul-Mercury & Indemnity Company, a 
corporation; and Wilbur Ross Jones, Jr., defendants. 
The trial court ordered that the defendants James W. 
Blanford, the Midwest Furniture Company, and the 
Saint Paul-Mercury & Indemnity Company be dismissed 
from the action. The purpose of the action was to ob- 
tain a declaratory judgment determining and declaring 
that the coverage and terms of the contract issued by 
the Standard Reliance Insurance Company (Mutual) 
to Wilbur Ross Jones, Jr., extends to all claims against 
Theodore C. Turpin for injuries or damages which arose 
out of an accident while Theodore C. Turpin was driv- 
ing a 1949 Buick automobile described in the insurance 
policy of the Standard Reliance Insurance Company 
(Mutual), a corporation. The trial court found gener- 
ally for the plaintiffs and against the defendants. A 
declaratory judgment was rendered declaring that the 
insurance policy issued by the Standard Reliance In- 
surance Company (Mutual), a corporation, extended 
coverage to Theodore C. Turpin with respect to the ac- 
cident in question. The defendants each filed a separate 
motion for new trial. These motions were overruled, and 
defendants perfected appeal to this court. 

For convenience we will refer to Theodore C. Turpin 
as Turpin; to the Union Insurance Company, a corpora- 
tion, as Union; to the Standard Reliance Insurance Com- 
pany (Mutual), a corporation, as Standard; to Wilbur 
Ross Jones, Jr., as Jones; to the Midwest Furniture Com- 
pany, a corporation, as Midwest Furniture; to General 
Motors Acceptance Corporation as G.M.A.C.; and to 
James W. Blanford, as Blanford. 

We summarize the pleadings necessary to a determina- 
tion of this appeal as follows. 

The plaintiffs’ petition alleged that Turpin was at all 
times mentioned therein a resident of Chadron, and 
Jones was also a resident of Chadron; that on January 
20, 1954, there was in effect an insurance contract be- 
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tween Jones and Standard by the terms of which Stand- 
ard insured Jones against any loss or damage arising 
from the operation of a 1949 Buick automobile owned by 
Jones and used by him; and that on January 20, 1954, 
there was in effect an insurance contract between Tur- 
pin and Union by the terms of which Union insured Tur- 
pin against any loss or damage arising from the opera- 
tion of a 1938 Chevrolet sedan owned by Turpin. 

It was further alleged that on January 20, 1954, at 
approximately 5:30 p.m., the 1949 Buick automobile 
owned by Jones and covered by Standard was involved 
in an accident on U. S. Highway No. 20 approximately 
2 miles east of Chadron, with a 1952 Studebaker pickup 
truck owned by Midwest Furniture and driven by Blan- 
ford; that said 1949 Buick automobile was being operated 
by Turpin with the permission of Jones; that as a result 
of said accident, Midwest Furniture’s 1952 Studebaker 
pickup truck was damaged and Blanford was injured; 
that timely notice of said accident and the damages and 
injuries sustained by Blanford was given to Standard, 
but Standard denied any and all liability to Turpin, 
denied any obligation to indemnify and protect Turpin 
in the premises, and refused to do so; that thereafter 
suit was commenced by Blanford individually and as 
assignee of Midwest Furniture in the district court for 
Dawes County, alleging that the negligence of Turpin 
was the proximate cause of the accident, and seeking 
to recover damages for injuries sustained by him and, 
as assignee of the Midwest Furniture, for damages to 
the 1952 Studebaker pickup truck, and also seeking to 
recover, as assignee of Midwest Furniture, the medical, 
hospital, and disability payments allegedly paid to him, 
or on his behalf, by Saint Paul-Mercury & Indemnity 
Company, the workmen’s compensation insurance carrier 
of Midwest Furniture; and that timely notice of said 
suit was given Standard, but Standard denied any and 
all liability to Turpin, denied any obligation to indem- 
nify and protect him from the claims for injuries and 
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damages thus sustained by virtue of the accident, and 
refused to defend such suit. Plaintiffs contended that 
Standard had an obligation to defend Turpin in the 
suit against him by Blanford individually and as assignee 
of Midwest Furniture; that said obligation arose from 
the contract of insurance issued by Standard to Jones; 
and that said obligation also included the payment of 
any judgment or judgments that might be rendered 
against Turpin as the result of the law suits growing 
out of said accident. The petition contained a prayer 
for a declaratory judgment determining that the cover- 
age and terms of the insurance policy issued by Standard 
to Jones extended to all claims against Turpin which 
arose out of the accident while Turpin was driving the 
1949 Buick automobile described in Standard’s insur- 
ance policy. 

The answer of Jones and Standard denied any liabil- 
ity under Standard’s insurance policy issued to Jones 
by the terms of which Standard insured Jones against 
any loss or damage arising from the operation of a 1949 
Buick automobile used by Jones or with his permission. 
The answer alleged that within 10 days prior to Janu- 
ary 20, 1954, Jones sold and delivered to Turpin the 
1949 Buick automobile; that on January 20, 1954, the 
Buick automobile was being operated by Turpin as the 
owner thereof, and not with the permission of Jones 
within the meaning of Standard’s insurance policy and 
the Union’s insurance policy; that on January 20, 1954, 
the 1949 Buick automobile was newly acquired by Tur- 
pin less than 30 days previously; and that on said date 
the 1938 Chevrolet automobile owned by Turpin was 
broken down and could not be operated or repaired. 
The prayer was that defendants might go hence without 
day and recover their costs expended in this action. 

The plaintiffs’ reply denied every allegation contained 
in defendants’ answer not admitted in the petition, and 
renewed plaintiffs’ prayer for a declaratory judgment. 

The record discloses that Union issued a motor ve- 
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hicle liability policy insuring Turpin against any loss 
or damage arising out of the operation of a 1938 Chev- 
rolet owned by Turpin. The term of this policy was 
from September 28, 1953, to September 28, 1954. On 
Christmas day 1953, while Turpin was driving his Chev- 
rolet automobile, it became disabled and was sold for 
junk. 

Standard issued a motor vehicle liability policy in- 
suring Jones against loss or damage arising out of the 
operation of a 1949 Buick automobile owned by Jones. 
The term of this policy was from January 5, 1954, to 
July 5, 1954. 

Jones purchased the 1949 Buick automobile in August 
1953, from Prey Chevrolet Company of Chadron. The 
sale was financed by G.M.A.C., and insofar as this action 
is concerned its office was in Denver, Colorado, where 
the certificate of title issued to Jones for the 1949 Buick 
automobile was held. Jones was leaving for the Marine 
Corps in January 1954. He was trying to make a sale of 
his 1949 Buick automobile and obtain something for his 
equity in the automobile, but was unable to find a buyer 
on such terms. Turpin displayed some interest in buy- 
ing the 1949 Buick, but he had no money to make a down 
payment on it. Jones told Turpin he was going into 
the Marine Corps and could not keep up the payments 
on his automobile but he hated to turn it back to the 
Prey Chevrolet Company; that his father did not especi- 
ally want to take it over; and that he could not take it 
with him. The upshot of it was that Jones suggested 
that Turpin could use the Buick if Turpin could make 
the payments. 

Turpin went to the Prey Chevrolet Company with 
Jones where they talked to a salesman. Jones wanted to 
know if it would be all right with the Prey Chevrolet 
Company if Turpin would make the payments, and 
Prey Chevrolet Company seemed willing to let him 
do so. A contract was drawn in writing by a salesman 
named Ken C. Graves at the Prey Chevrolet Company. 
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After a diligent search made by Graves and counsel 
for the parties, the original contract, or a copy of it, 
could not be found in the Prey Chevrolet Company 
office. Turpin testified that he did not remember sign- 
ing any such contract, and that he would have remem- 
bered signing such a contract if he had done so. Graves 
testified that the written contract provided that Jones 
agreed to sell the 1949 Buick automobile to Turpin, 
and in consideration thereof Turpin agreed to make the 
payments on the automobile which Jones was obligated 
to pay G.M.A.C. Jones testified to the written con- 
tract, and that it was signed by both Jones and Turpin. 

On January 17, 1954, some friends of Jones drove 
him to Scottsbluff in the 1949 Buick automobile. From 
Scottsbluff Jones went to Denver where he was in- 
ducted into the Marine Corps. The friends returned to 
Chadron, parked the 1949 Buick automobile in front of 
a newspaper office where Turpin was employed, and 
left the keys in the automobile. Three days later, on 
January 20, 1954, Turpin was driving the 1949 Buick 
when it was involved in an accident with a 1952 Stude- 
baker pickup truck owned by Midwest Furniture and 
driven by Blanford, on U. S. Highway No. 20 approxi- 
mately 2 miles east of Chadron. As a result of the 
accident the Studebaker pickup truck was damaged 
and Blanford was injured. 

On January 21, 1954, Standard received notice of 
the accident. Thereafter suit was commenced by Blan- 
ford individually and as assignee of Midwest Furniture 
against Turpin. Standard received notice of this ac- 
tion. The action was tried, and on March 27, 1958, a ver- 
dict was rendered on two separate causes of action in 
favor of Blanford for the total amount of $6,473.35. 
Thereafter a motion for judgment notwithstanding the 
verdict, or in the alternative for a new trial, was over- 
ruled. No appeal was taken from this order, and the 
judgment against Turpin remains unpaid. 

On March 18, 1954, G.M.A.C. secured a certificate 
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of title to the 1949 Buick in its name by repossession. 
It was covered by collision insurance, but Jones testi- 
fied he did not receive any part of the collision settle- 
ment because the amount due and the value of the 
1949 Buick, which was a total loss, were equal, and the 
collision loss was therefore paid to G.M.A.C. 

The defendants assign as error that the trial court 
erred in declaring that the insurance contract between 
Standard and Jones extended to cover Turpin with 
respect to an accident involving only Turpin which oc- 
curred on January 20, 1954, after delivery of the auto- 
mobile to Turpin under a contract of sale; the triai 
court erred in failing to declare that the contract of 
insurance between Standard and Jones was voided by 
the sale of the automobile involved to Turpin prior to 
the accident for the reason that thereafter Jones was not 
the sole owner of said automobile as required by the 
contract; that the judgment is not sustained by the 
evidence and is contrary to the evidence; and that the 
trial court erred in failing to prorate the loss between 
the Standard and Union contracts of insurance as re- 
quired by clause 18 of both contracts. 

The following sections of the statutes are involved in 
this appeal. 

Section 60-104, R. R. S. 1943, provides in part: “No 
person, * * * shall sell or otherwise dispose of a motor 
vehicle, * * * without delivering to the purchaser or 
transferee thereof a certificate of title with such assign- 
ment thereon as may be necessary to show title in the 
purchaser, * * *,” 

Section 60-105, R. S. Supp., 1953, provides in part: 
“No person, except as provided in section 60-110, ac- 
quiring a motor vehicle, * * * from the owner thereof, 
* = * shall acquire any right, title, claim, or interest in 
or to such motor vehicle, * * * until he shall have had 
issued to him a certificate of title to such motor ve- 
hicle * * *. No court in any case at law or in equity 
shall recognize the right, title, claim, or interest of 
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any person in or to any motor vehicle, * * 
denced by a certificate of title * * *.” 

Section 60-106, R. S. Supp., 1953, provides in part: 
“(1) Application for a certificate of title shall be made 
upon a form prescribed by section 60-114, * * *. (2) 
Such application shall be filed with the county clerk of 
the county in which the applicant resides, if the appli- 
cant is a resident of this state or, if a nonresident, in 
the county in which the transaction is consummated, 
and shall be accompanied by the fee prescribed in this 
act. (3) If a certificate of title has previously been 
issued for such motor vehicle in this state, the appli- 
cation for a new certificate of title shall be accom- 
panied by such certificate of title duly assigned, un- 
less otherwise provided for in this act. * * * The county 
clerk shall retain the evidence of title presented by the 
applicant and on which the certificate of title is issued. 
(4) The county clerk shall use reasonable diligence in 
ascertaining whether or not the statements in the appli- 
cation for a certificate of title are true by checking the 
application and documents accompanying the same with 
the records of motor vehicles in his office. If he is 
satisfied that the applicant is the owner of such motor 
vehicle and that the application is in the proper form, 
the county clerk shall issue a certificate of title over 
his signature and sealed with his seal, but not otherwise.” 

It is apparent that section 60-105, R. S. Supp., 1953, 
applies to individuals such as Turpin. 

Standard’s contract of insurance entered into with 
Jones, provides under “Declarations,” item 1, that Jones 
is the insured. The contract further states that Stand- 
ard agrees to pay on behalf of the insured all sums 
which the insured shall become legally obligated to 
pay for bodily injuries and property damage. The Union 
insurance contract contains the same provisions. 

In section III of Standard’s contract the definition of 
“insured” is as follows: “With respect to the insur- 
ance for bodily injury liability and for property dam- 


* unless evi- 
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age liability the unqualified word ‘insured’ includes the 
named insured and also includes any person while 
using the automobile and any person * * * legally re- 
sponsible for the use thereof, provided the actual use 
of the automobile is by the named insured or with his 
permission.” 

With reference to the Union insurance contract with 
Turpin, under section IV, “Automobile Defined,” under 
subparagraph (3) “Temporary Substitute Automobile” 
is defined as follows: “under coverages A, B and C, 
an automobile not owned by the named insured while 
temporarily used as the substitute for the described 
automobile while withdrawn from normal use because 
of its breakdown, * * *.” Union’s contract defines 
“Newly Acquired Automobile” as “an automobile, owner- 
ship of which is acquired by the named insured who is 
the owner of the described automobile, if the named in- 
sured notifies the company within thirty days follow- 
ing the date of its delivery to him, and if either it re- 
places an automobile described in this policy or the com- 
pany insures all automobiles owned by the named in- 
sured at such delivery date; * * *.” 

Section V of Union’s contract provides: “Use of 
Other Automobiles: If the named insured is an indi- 
vidual who owns the automobile classified as ‘pleasure 
and business’ * * * such insurance as is afforded by this 
policy for bodily injury liability, for property damage 
liability * * * with respect to said automobile applies 
with respect to any other automobile * * *.” 

Standard’s insurance contract provides: “18. Other 
Insurance—Coverages A, B, D, E, F, G, H, I and J: 
If the insured has other insurance against a loss cov- 
ered by this policy the company shall not be liable un- 
der this policy for a greater proportion of such loss than 
the applicable limit of liability stated in the declarations 
bears to the total applicable limit of liability of all valid 
and collectible insurance against such loss; provided, 
however, the insurance with respect to temporary sub- 
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stitute automobiles under Insuring Agreement IV or 
other automobiles under Insuring Agreement V shall 
be excess insurance over any other valid and collecti- 
ble insurance available to the insured, either as an in- 
sured under a policy applicable with respect to said auto- 
mobile or otherwise.” 

The provisions of the Standard and Union insurance 
contracts relating to “temporary substitute automo- 
biles,” “newly acquired automobiles,” the definition of 
“insured,” and “other insurance coverages,” above set 
out, are identical. 

The defendants Standard and Jones contend that 
Turpin’s use of the Buick automobile was not with the 
“permission” of Jones as used in Standard’s insurance 
contract. 

The “omnibus clause” appearing in the insurance 
contracts of Standard and Union is previously set forth. 

In Nyman v. Monteleone-Iberville Garage, Inc., 211 
La. 375, 30 So. 2d 123, it was held: “The ‘omnibus clause’ 
of automobile liability policy is for purpose of giving 
additional assureds other than person named in liability 
policy as assured, with certain limitations, the benefit 
of the policy, and it extends protection to one permitted 
to use automobile, although named assured may not be 
liable for accident under the doctrine respondeat 
superior.” 

The above-named defendants cite many cases re- 
lating to the above contention. 

In the case of Farm Bureau Mut. Ins. Co. v. Emmons, 
122 Ind. App. 440, 104 N. E. 2d 413, the action was 
brought by Robert Emmons and others to recover bene- 
fits under an automobile insurance policy issued by the 
Farm Bureau Mutual Insurance Company of Indiana to 
Louis Johnson. The facts, in substance, were as fol- 
lows: On or prior to February 9, 1949, Johnson owned 
a 1947 Mercury automobile upon which he carried the 
insurance policy in question, which contained the follow- 
ing provision: “Coverage C-Medical Payments. To 
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pay to or for each person who sustains bodily injury, 
caused by accident, while in or upon, entering or alight- 
ing from (1) the automobile described in declarations, 
if the injury arises out of the use thereof by or with the 
permission of the named insured.” (Emphasis supplied.) 
On February 9, 1949, Johnson sold said automobile to 
Emmons on a conditional sales contract, by which 
Emmons agreed to make specified monthly payments 
and to pay for full coverage insurance. Johnson de- 
livered possession and control of the car to Emmons 
on said date pursuant to the contract. Emmons had 
made monthly payments to Johnson, but on two occa- 
sions had failed to pay the full amount due. However, 
Emmons remained in control of the automobile up to 
May 8, 1949. The persons riding with Emmons at the 
time of the collision were his guests. After the colli- 
sion occurred, Emmons notified Johnson. The automo- 
bile was repaired by the Farm Bureau Mutual Insur- 
ance Company, at its expense, and in October 1949, it was 
delivered to Johnson by the repairman. The questions 
were whether, when Johnson sold the automobile to 
Emmons under a conditional sales contract and Emmons 
took possession thereof under said contract, Johnson’s 
possession and right to control the use of said automo- 
bile ceased and passed to Emmons; and whether there- 
after Emmons’ possession and use of the said automo- 
bile was by virtue of his ownership rather than by 
virtue of any consent or permission of Johnson. 

Cited with approval upon this issue in the foregoing 
case was the case of Virginia Auto Mutual Ins. Co. v. 
Brillhart, 187 Va. 336, 46 S. E. 2d 377. This was an action 
against an insurance company on an automobile liability 
policy where the insured sold the automobile covered 
by the policy and gave the policy to the purchaser, but 
without any endorsement being made thereon changing 
the name of the insured. The plaintiff was injured 
in a collision after the sale of the automobile, and 
contended that, under the omnibus coverage provision 
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of the policy, protection was afforded to anyone who 
was using or driving the automobile with the permission 
of the named insured; that when the named insured sold 
the automobile and the purchaser took possession of it, 
this constituted a permission by the insured to the pur- 
chaser to use the automobile, within the meaning of the 
provision of the policy; and that hence its coverage was: 
extended to the purchaser. It was held that there 
was no merit in this contention. 

It was also held: “ ‘Permission’ or ‘consent’ to use or 
drive a car within the meaning of an ‘omnibus coverage’ 
provision of an automobile liability policy must come 
from someone who was in a position to give or grant 
it, and his relation to or control over the car must be 
such that he has a right to give or withhold the permis- 
sion or consent to use it.” 

We have read and analyzed all the cases cited on this 
proposition of law by said defendants, and it would 
serve no useful purpose to set forth the factual situa- 
tions contained therein or the law applicable thereto. 
Suffice it is to say that all of such cases adopt the rule 
which appears in the annotation to 36 A. L. R. 2d 675, 
wherein it is said: “There are relatively few cases in 
which an action was brought under the omnibus clause 
against the insurer on the ground that the plaintiff was 
injured by an automobile driven by a conditional vendee 
of the insured. However, despite the dearth of author- 
ity the rule appears to be well settled that a conditional 
vendee does not use the insured automobile with the 
consent or permission of the conditional vendor and 
therefore is not within the coverage of the omnibus 
clause of an automobile liability insurance policy.” 

We conclude that the authorities above set forth are 
not applicable to the facts in the instant case or the 
law applicable to such facts. We deem the following to 
be applicable. 

In the case of Loyal’s Auto Exchange, Inc. v. Munch, 
153 Neb. 628, 45 N. W. 2d 913, this court held that the 
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legislative act relating to title and transfer of motor 
vehicles constitutes an authorized exercise of police 
power on the part of the Legislature and does not vio- 
late any of the provisions of our state and federal Con- 
stitutions; that a purchaser who receives possession of 
an automobile without obtaining the certificate of title 
thereto, as required by our statute, acquires no title or 
ownership therein; and that a subsequent purchaser for 
value of the automobile, who obtains the certificate of 
title by complying with the statutory requirements re- 
lating thereto, obtains the title and ownership thereof, 
and his title and ownership are superior to any rights 
which the first purchaser may have. The opinion in this 
case quoted from Crawford Finance Co. v. Derby, 63 
Ohio App. 50, 25 N. E. 2d 306. Ohio has an act like 
ours relating to transfers and titles to automobiles. As 
stated in Crawford Finance Co. v. Derby, supra: “On 
the other hand, from the whole scheme of the Certifi- 
cate of Title Act, especially the sections quoted above 
(such as the sections previously quoted in this opinion), 
it is apparent that the Legislature intended to set up 
one and only one method by which liens on or titles to 
a motor vehicle could be acquired. To a purchaser, it 
makes a certificate of title issued by a clerk of courts 
(in this state county clerks) on a proper application, ac- 
companied by the preceding certificate, either manufac- 
turer’s or owner’s, the sine qua non to any right or title 
therein.” 

In the case of State Farm Mutual Auto. Ins. Co. v. 
Drawbaugh, 159 Neb. 149, 65 N. W. 2d 542, this court 
held: “The purpose of the act relating to transfers and 
titles to motor vehicles is to provide a means of identify- 
ing motor vehicles, to ascertain the owners thereof, to 
prevent theft of motor vehicles, and to prevent fraud. 
* * * A certificate of title of a motor vehicle is generally 
conclusive evidence in this state of the ownership of the 
vehicle. * * * The word ‘owner’ means one who has 
the legal title or rightful title, whether the possessor or 
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not. * * * Statutes in pari materia should be construed 
together, and, if possible, effect be given to all of their 
provisions.” This was a replevin action brought by the 
State Farm Mutual Auto. Ins. Co. against Loran Draw- 
baugh to obtain possession of a 1950 Chevrolet automo- 
bile. The Chevrolet automobile was purchased by Clar- 
ence Anderson from the Central Chevrolet Company at 
Grand Island. He received a manufacturer’s certificate. 
A certificate of title was issued to him by the county 
clerk upon a proper application which conformed to 
section 60-114, R. R. S. 1943. Anderson had the auto- 
mobile from June 27, 1950, to January 12, 1951. He 
parked it in front of his apartment in Lincoln on the 
evening of January 12, 1951, and the next morning it 
was missing. Anderson made claim against the State 
Farm Mutual Auto. Ins. Co., for the loss sustained either 
on January 13 or 14, 1951. State Farm Mutual Auto. 
Ins. Co. paid the loss and took a release and an assign- 
ment of the certificate of title as appeared on the re- 
verse side thereof. The automobile was found in the 
possession of Drawbaugh at his farm home. Drawbaugh 
claimed to own the automobile and had obtained a cer- 
tificate of title on May 16, 1951, from the county clerk 
of Butler County. The certificate of title was from one 
Deppe. The car was taken under a writ of replevin on 
February 27, 1952. After it was replevied it was sold 
to a dealer in Fremont. When the action was brought, 
State Farm Mutual Auto. Ins. Co. had only the assigned 
certificate of title from Anderson. This court, relying 
upon the case of Loyal’s Auto Exchange, Inc. v. Munch, 
supra, held as above set forth. 

We have read and analyzed the Ohio cases relative to 
transfers and titles to motor vehicles for the reason 
that the Nebraska and Ohio laws relating to such sub- 
ject matter are identical, that is, insofar as the sections 
of the statutes of Nebraska heretofore set forth are 


concerned. 
In the case of Mielke v. Leeberson, 150 Ohio St. 528, 
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83 N. E. 2d 209, 7 A. L. R. 2d 1342, the court held: 
“Under the plain and unambiguous language of Section 
6290-4, General Code, a court cannot recognize the right, 
title, claim or interest of any person in or to any motor 
vehicle, without the production of a certificate of title 
or manufacturer’s or importer’s certificate duly issued 
in accordance with the Certificate of Title Law, and 
any other evidence of ownership is not of sufficient 
weight to sustain a verdict or judgment where title 
must be proved as a condition precedent for the validity 
of such verdict or judgment.” 

In Brewer v. DeCant, 167 Ohio St. 411, 149 N. E. 2d 
166, it is said: ‘Under the Ohio Certificate of Title Act, 
a change in ownership of an automobile is not consum- 
mated until a certificate of title is issued in the name 
of the purchaser. * * * Where a purchaser contracts to 
buy an automobile and takes possession thereof from an 
automobile dealer and uses the automobile, such use 
is a use with the permission of the dealer until such time 
as a certificate of title thereto is issued to the purchaser.” 

In Garlick v. McFarland, 159 Ohio St. 539, 113 N. E. 
2d 92, it was held that title to a Plymouth automobile 
in controversy did not pass to McFarland because the 
certificate of title had not been assigned, whereas this 
court, in State Farm Mutual Auto. Ins. Co. v. Drawbaugh, 
supra, held that not only must the seller’s certificate of 
title be assigned, but the purchaser must have a new 
title issued in his own name before title and legal own- 
ership is in the purchaser. Thus it would appear that 
there was a conflict in the Ohio and Nebraska decisions 
on this point, which was noted in the dissent in the 
case of State Farm Mutual Auto. Ins. Co. v. Drawbaugh, 
supra. However, from the later decisions cited from 
the Ohio courts heretofore set forth, it is obvious that 
the law of Ohio relating to transfers and titles to motor 
vehicles now follows Loyal’s Auto Exchange, Inc. v. 
Munch, supra, and State Farm Mutual Auto. Ins. Co. v. 
Drawbaugh, supra. 
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While there is a contention on the part of the defend- 
ants Standard and Jones that the problem in the instant 
case turns on the construction of an insurance contract, 
that is, the Standard’s contract of insurance, and not 
who was the legal title owner of the Buick automobile, 
and that section 60-105, R. S. Supp., 1953, does not pur- 
port to affect or to apply to any policy of insurance, in 
the case of Reinsch v. Pacific Mutual Life Ins. Co., 140 
Neb. 225, 299 N. W. 632, it is said, quoting from McWil- 
liams v. Griffin, 132 Neb. 753, 273 N. W. 209, 110 A. L. 
R. 1039: “ ‘It is settled that the laws which subsist at 
the time of making a contract, and where it is to be 
performed, enter into and form a part of it, as if they 
were expressly referred to and incorporated therein.’ ” 
See, also, Garlick v. McFarland, supra. 

In the instant case there was not even an assign- 
ment of the Jones certificate of title to Turpin. In 
other words, although the defendants Standard and 
Jones contended a sale took place, no assignment of 
the certificate of title was accomplished, intended, or 
possible. The certificate of title was held by G.M.A.C. in 
its Denver office until the Buick automobile was re- 
possessed by G.M.A.C. Jones was in fact the owner 
of the Buick automobile at the time the accident oc- 
curred. There was no conditional sale of the Buick 
automobile from Jones to Turpin. There is evidence 
that a contract was drawn wherein Turpin was to finish 
the payments on the Buick, and to the effect that he 
was the purchaser thereof. This contract was testified 
to from memory by a salesman of the Prey Chevrolet 
Company who testified that he drew the contract. It 
could not be found in the files of the Prey Chevrolet 
Company after diligent search made by counsel and 
the witness who testified to it. 

Even assuming that there was such a contract, under 
the law of the State of Nebraska Turpin was not the 
owner of the Buick automobile and could not be until 
such time as he produced a certificate of title thereto as 
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set forth in the cases heretofore cited. 

Referring to the facts, but not repeating them, we 
conclude that Turpin was driving the Buick automobile 
with the permission of Jones, the owner thereof, at the 
time of the accident, and that the Standard insurance 
contract extended to Turpin as provided for in such 
contract. 

The defendants Standard and Jones contend that in 
any event the Union insurance policy must be prorated 
with the Standard insurance policy. We have carefully 
read and analyzed the cases cited by the defendants on 
this proposition of law. We conclude, however, that 
none of such cases contain “other insurance” clauses 
like the “other insurance” clauses in the Standard in- 
surance policy and the Union insurance policy involved 
in the instant case. In the instant case the “other in- 
surance” clauses appearing in the policies here involved, 
as previously stated, are identical. We make reference 
to clause 18 under “Conditions,” “Other Insurance - 
Coverages” in both policies. 

The case of American Automobile Ins. Co. v. Repub- 
lic Indemnity Co., — Cal. App. 2d —, 341 P. 2d 675, 
deals with “other insurance” clauses such as are in- 
volved in the instant case. In this cited case reference 
is made to the case of Oregon Auto. Ins. Co. v. United 
States Fidelity & Guar. Co., 195 F. 2d 958. This case 
is discussed by defendants Standard and Jones in their 
brief, as well as other cases of like import. The court 
in American Automobile Ins. Co. v. Republic Indemnity 
Co., supra, pointed out that in the Oregon Auto. Ins. Co. 
case, supra, the “other insurance” clause in the owner’s 
policy differed in that it wholly excluded coverage of 
a driver other than the named insured when the driver 
had other insurance. The discussion pertinent to this 
situation appears on page 678 of 341 P. 2d, as follows: 
“The ‘other insurance’ clause in American’s policy is 
identical with that contained in the ‘National Standard 
Automobile Policy,’ used by the great majority of casu- 
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alty insurers in the United States. See Faude, The 1955 
Revision of the Standard Automobile Policy, Coverage: 
Insuring Agreements and Exclusions, 1955 Proceedings 
of the Section of Insurance Law of the American Bar 
Association, p. 48. Although Republic did not use the 
standard form, its ‘other insurance’ clause is substan- 
tially the same as that appearing in the standard policy. 
That policy as well as the policies involved here extends 
coverage to the named insured when he drives.a car 
other than his own and also to any other person when 
driving the car of the named insured. For that reason 
there will be dual insurance when an accident is caused 
by a person not driving his own car and both the driver 
and the owner are insured under a standard policy. 
Clearly the excess provision of the ‘other insurance’ 
clause is intended to show how the loss should be borne 
in this frequently recurring situation. It is impossible, 
and could not have been intended, that the excess pro- 
vision would govern with respect to the insurance of 
the driver and that at the same time the prorate provi- 
sion would control with respect to the insurance of the 
owner because proration of the loss and treating the 
driver’s insurance as excess over the insurance of the 
owner obviously lead to inconsistent results. The only 
construction of the ‘other insurance’ clause under which 
both ‘its parts will be meaningful is that the excess pro- 
vision alone controls in every situation which falls with- 
in its terms, such as when a person is driving the car 
of another and both the driver and the owner have 
insurance, and that the prorate provision alone governs 
in all other situations, for example, when more than 
one policy has been issued to the same person. When 
the driver’s insurance is excess, it necessarily follows 
that the insurance of the owner is primary, and there- 
fore the owner’s insurer must bear the entire loss to 
the extent of the limits of the policy.” See, also, Fire- 
men’s Ins. Co. v. Continental Cas. Co., — Cal. App. 2d 
—, 339 P. 2d 602. 
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We have reviewed and analyzed the provisions of the 
Union insurance policy and the Standard insurance pol- 
icy, especially clause 18, with reference to other insurance 
coverages. We conclude that the contention of Standard 
and Jones that the Union contract must be prorated 
with the Standard contract is without merit. Under 
the authorities heretofore cited it is apparent that 
Standard is required, under the facts in the instant 
case, to pay the loss as heretofore set forth. 

We deem other contentions raised by the defendants 
Standard and Jones to be without merit. 

For the reasons given herein, we conclude that the 
declaratory judgment rendered by the trial court should 
be affirmed. 

AFFIRMED. 


WILLARD STODDARD, APPELLEE, V. ISABEL MONTGOMERY ET 
AL., APPELLEES, JOHN A. BOTTORF, APPELLANT. 
98 N. W. 2d 875 


Filed November 6, 1959. No. 34677. 


1. Partition: Attorncy and Client. The meaning of the provision 
of section 25-21,108, R. R. S. 1943, that the district court shall 
by order divide the attorneys’ fees awarded in a partition case 
among the attorneys of record in the case is that the total 
attorneys’ fees fixed and awarded shall be by order of the 
court divided by it in the exercise of judicial discretion fairly 
and equitably among the attorneys who have participated in the 
case in the manner described in the statute. 


If the district court does not make a fair 
and equitable divisicn of attorneys’ fees as the statute referred 
to above requires and if the failure constitutes an abuse of 
discretion, this court will, on an appeal therefrom, correct it. 


APPEAL from the district court for Banner County: 
Joun H. Kuns, Jupce. Reversed and remanded with 
directions. 
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John A. Bottorf, pro se. 
Wright, Simmons & Harris, for appellee Stoddard. 


Heard before CarTER, MEsSsMoRE, YEAGER, CHAPPELL, 
WENKE, and Bos.taucu, JJ. 


Bostaueu, J. 

The object of this action was the partition of the real 
estate described in the record. The original petition did 
not accurately allege the shares of the owners of the 
real estate or the existence of an encumbrance on a 
part of the land as found and confirmed by the judg- 
ment of the trial court. Shirley Gemar, a defendant 
in the case, the owner of one-sixtieth of the real estate, 
by answer filed in the action correctly alleged the 
shares of the owners of the land as they existed and 
as they were found and confirmed by the judgment of 
the district court; alleged the names of the persons 
who were respectively the owners of an interest in the 
real estate, the subject of the action, who had not been 
made parties to the case; alleged that Philip I. Johnson, 
named as a defendant and represented by the petition 
to be the owner of one-sixteenth of the real estate, had 
in fact no interest therein; and alleged that the plain- 
tiff was indebted to the owners of the land for rental for 
the year 1958. The prayer of the answer was that neces- 
sary parties be brought into the case; that a judgment 
of partition be rendered in accordance with the state- 
ments of the answer; that an accounting for rents from 
the land for the year 1958 be had; and that a fee for 
the attorneys in the case be awarded and apportioned 
as provided by section 25-21,108, R. R. S. 1943. 

Thereafter plaintiff by an amended petition corrected 
the inaccuracies of the original petition in harmony 
with the allegations of the answer of the defendant 
referred to above, and the additional persons who were 
necessary parties were brought into the case. Plain- 
tiff also, by supplemental petition, offered an account- 
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ing for rentals from the land for the year 1958 in the 
sum of $1,351.22. A judgment of partition was ren- 
dered in accordance with the answer and the amended 
petition, a sale of the land was had and confirmed, and 
the proceeds were ordered distributed. 

The district court, upon consideration of the record 
made in that court, found that the shares confirmed 
by the court of which the plaintiff had actual or con- 
structive notice were not accurately pleaded in the orig- 
inal petition; that Shirley Gemar, a defendant, filed an 
answer correctly setting forth the interests; that an 
amended petition was filed by plaintiff based upon in- 
formation obtained from the attorney for Shirley Gemar 
and from other sources; that fees for the attorneys in 
the action should be determined and divided as pro- 
vided by the statute; and that the fees for the attor- 
neys were determined to be the sum of $1,000 which 
should be divided between the attorneys as follows: 
$875 to Robert G. Simmons, Jr., the attorney for the 
plaintiff in the case, and $125 to John A. Bottorf, attor- 
ney for the defendant Shirley Gemar. The allowance 
to the attorneys was made a part of the costs in the 
case. 

John A. Bottorf filed a motion for new trial in which 
he asserted error of the court in failing to divide the 
attorneys’ fees equally between him and Robert G. Sim- 
mons, Jr., and that the order of the distribution was 
contrary to law. The motion was denied and John A. 
Bottorf has prosecuted this appeal. The amount of the 
attorneys’ fees as awarded by the trial court has not met 
with objection. The dispute concerns the division of 
the fees of the attorneys who conducted the proceedings 
in the case. John A. Bottorf says there should have 
been an equal division of the fees, one-half to him and 
one-half to Robert G. Simmons, Jr. The latter con- 
tends the district court was required to make an appor- 
tionment of the fees between the attorneys in propor- 
tion to the value of the professional services rendered 
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by them respectively, that this is what the court did by 
the exercise of its discretion, and that the record does 
not show an abuse of discretion in that regard. 

The record indicates that the trial court did not take 
evidence either as to the amount of the attorneys’ fees 
or the division of them between the attorneys and that 
it considered and decided these matters upon the record 
of the case before it. This was permissible practice. 
In Mabry v. Mudd, 132 Neb. 610, 272 N. W. 574, this 
court said: “The trial judge was undoubtedly familiar 
with the professional work required and could not have 
been materially assisted in arriving at a proper fee 
by the taking of evidence. In such a case, the trial 
court has before it the facts necessary upon which to 
determine the reasonableness of the fee to be fixed.” 
See, also, Johnson v. Emerick, 74 Neb. 303, 104 N. W. 
169. What is said in Mabry v. Mudd, supra, is applicable 
to division of the fees after the amount of them had been 
determined. The transcript sufficiently presents the 
matters pertinent to the dispute to be resolved. There 
is no controversy of fact. The appeal has been sub- 
mitted on the basis that the record is sufficient for the 
consideration and decision of the very narrow issue 
which it presents. 

The relevant parts of section 25-21,108, R. R. S. 1943, 
are as follows: “If, in the proceedings in partition, 
judgment shall be entered directing partition, * * * the 
court shall, after partition or after the confirmation of 
the sale and the conveyance by the referee, determine a 
reasonable amount of fees to be awarded to the attor- 
neys of record in the proceedings * * *. If the shares 
confirmed by such judgment and the existence of all 
encumbrances of which the plaintiff had actual or con- 
structive notice were accurately pleaded in the orig- 
inal petition of the plaintiff, such fees for the attor- 
ney shall be awarded entirely to the attorney for the 
plaintiff; otherwise, the court shall order such fees for 
the attorney to be divided among such of the attorneys 
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of record in the proceedings as shall have filed pleadings 
upon which any of the findings in the judgment of parti- 
tion are based.” The district court was, under the cir- 
cumstances of this case and by virtue of the plain terms 
of the statute, required, after the confirmation of the 
sale, to determine a reasonable amount of fees to be 
awarded to the attorneys of record in the case and to 
divide it between the attorney for the plaintiff and the 
attorney for the contesting defendant, each of whom 
filed pleadings in the case upon which the findings and 
the judgment of partition were based. 

It is argued by John A. Bottorf that the statute leaves 
to the discretion of the district court the determination 
of the amount of the fees to be awarded to the attorneys 
in the case but after that determination is made the stat- 
ute withholds the exercise of discretion from the trial 
court and places the mandatory duty upon it to divide 
equally the amount of the total allowance of compen- 
sation among the lawyers who were authors of plead- 
ings upon which the findings were made and the judg- 
ment was rendered. He says to “divide” in its plain, 
ordinary, and popular sense means to separate into 
two equal parts, and if the Legislature had intended 
any other method of apportionment than an equal one 
it would have committed the division to the discretion 
of the trial court. The dictionary definition of the word 
“divide” includes “to make partition of among a num- 
ber; to give out in shares; to apportion.” Webster’s 
New Twentieth Century Dictionary, Unabridged (2d 
Ed.), divide, p. 538. The word “apportion” is defined 
in this manner: “To divide and assign in just propor- 
tion; to divide and distribute proportionally.” Webster’s 
New International Dictionary, apportion, p. 110. 

Jones v. Holzapfel, 11 Okl. 405, 68 P. 511, says: “We 
do not understand that the word ‘apportion’ means that 
a certain ascertained sum shall be divided equally 
among certain persons. Apportion is simply, to divide.” 

Des Moines Joint Stock Land Bank v. Nordholm, 217 
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Iowa 1319, 253 N. W. 701, states: ‘According to Web- 
ster’s New International Dictionary, the word ‘distribute’ 
means: ‘To divide among several or many.’ A synonym 
for the word ‘distribute’ is the word ‘divide.’” See, 
also, Excise Board of Tulsa County v. City of Tulsa, 
180 Okl. 248, 68 P. 2d 823; Commissioner of Internal 
Revenue v. Levi, 136 F. 2d 366. 

The foregoing is sufficient to convince that the words 
“divide,” “apportion,” and “distribute” are synonymous 
and that the word “divide” does not always or neces- 
sarily mean to separate into equal parts. The language 
of the statute “* * * the court shall * * * determine a 
reasonable amount of fees to be awarded to the at- 
torneys of record * * *” and “* * * the court shall 
order such fees for the attorneys to be divided among 
such of the attorneys of record * * *” indicates con- 
vincingly that the Legislature intended that each of the 
acts of the court, that is, the determination of the 
amount of fees to be awarded and the division of the 
total fees among the attorneys, was to be done by the 
exercise of judicial discretion. This conviction is sup- 
ported by the title of the act which amended the stat- 
ute on the subject of fixing and awarding fees in parti- 
tion cases which includes the language ‘“* * * to provide 
the method by which the court shall determine and 
award fees to attorneys of record in such proceedings 
***2  Taws 1955, c. 93, p. 271. If the Legislature had 
intended that the fees awarded should be received by 
the attorneys in equal parts it would certainly have 
said just that and would not have required the division 
to be made by order of the court. It had for many 
years been the view and determination of this court 
that it was impossible to lay down a rule as to the al- 
lowance of attorneys’ fees in partition proceedings that 
would apply in all cases and that the matter of allow- 
ance or apportionment of such fees must be left to the 
sound judicial discretion of the trial court. Mabry v. 
Mudd, supra. It must be assumed that the Legislature 
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knew that such was the policy and practice in this state 
when it made the amendment above mentioned. The 
language of the statute that “* * * the court shall order 
such fees for the attorneys to be divided among such 
of the attorneys of record in the proceedings as shall 
have filed pleadings upon which any of the findings in 
the judgment of partition are based,” means that the 
total fees awarded shall be by the court divided by it 
in the exercise of a sound judicial discretion, fairly 
and equitably among the attorneys who have partici- 
pated in the case in the manner described in the statute. 

The shares of the real estate involved in the pro- 
ceeding as confirmed by the judgment of partition and 
the existence of an encumbrance in the nature of a 
life estate on a part of the real estate were not accu- 
rately pleaded in the original petition of the plaintiff. 
The answer of a defendant represented by John A. 
Bottorf was filed in the case and it correctly alleged 
the shares of the owners of the real estate, the encum- 
brance on a part of it, the nonpayment of rentals by 
plaintiff, and the names of persons who were necessary 
additional parties to the proceedings. The findings and 
judgment were in harmony with and were based upon 
the allegations of the answer and an amended petition 
of plaintiff filed after the answer of defendant was 
filed. The record shows that John A. Bottorf attended 
and participated in the hearing of the case on January 
26, 1959, when the shares of the owners were found 
and confirmed and the judgment of partition was ren- 
dered and he attended a further hearing of the case on 
March 16, 1959, when the sale had was confirmed and 
a distribution of the rentals owing by the plaintiff was 
made. 

The division of the attorneys’ fees made by the dis- 
trict court was, under the circumstances of this case, 
inequitable and an abuse of discretion and it may and 
should be corrected by this court. Mabry v. Mudd, 
supra, declares: “When the trial court fails to make 
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a just and equitable allowance of attorney’s fees, and 
such failure amounts to an abuse of judicial discretion, 
this court will, in a proper proceeding, correct it.” 

The order of the district court which divided the at- 
torneys’ fees herein on the basis of $875 to Robert G. 
Simmons, Jr., and $125 to John A. Bottorf should be 
and it is reversed and the cause is remanded with di- 
rections to the district court for Banner County to enter 
an order in the case dividing the attorneys’ fees as 
follows: To Robert G. Simmons, Jr., $650 and to John 
A. Bottorf $350. Each party should respectively pay 
the part of the costs incurred in this court by him. 

REVERSED AND REMANDED WITH DIRECTIONS. 

YEAGER, J., dissenting. 

I respectfully dissent from the majority opinion in 
this case. In doing so I want to point out that I find 
no fault with any of the legal propositions, as such, 
announced in the opinion. Furthermore, I find no fault 
with the determination upon the true and only issue 
presented by the appeal to this court. My complaint is 
that the court by majority opinion, after making a 
proper determination upon the only issue presented, 
goes ahead and makes determinations upon matters 
not presented by the appealing party and not presented 
by anything partaking of the character of a cross- 
appeal. In truth the appealing party aptly points out 
by his brief that the power to do what was done in 
these respects, which incidentally was favorable to him, 
did not exist. 

To present in proper perspective the things which 
are involved it is pointed out that Robert G. Simmons, 
Jr., was attorney for the plaintiff. John A. Bottorf was 
attorney for one of the defendants. The action in the 
district court was for partition of real estate. The 
original petition contained certain inaccuracies. In the 
light of this Bottorf, on behalf of one of the defendants, 
filed an answer. On the basis of the inaccuracies pointed 
out by the answer the petition was amended and the 
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proceeding went through its various steps and the par- 
tition was finally concluded. 

Thereafter, in an attempted compliance with the 
provisions of section 25-21,108, R. R. S. 1943, the dis- 
trict court awarded as a fee for the attorneys in the 
case $1,000. This was apportioned $875 to Simmons 
and $125 to Bottorf. This statutory provision is as 
follows: 

“Tf, in the proceedings in partition, judgment shall 
be entered directing partition, as provided in section 
25-2179, the court shall, after partition or after the con- 
firmation of the sale and the conveyance by the referee, 
determine a reasonable amount of fees to be awarded to 
the attorneys of record in the proceedings, which amount 
shall be taxed as costs in the proceedings. If the shares 
confirmed by such judgment and the existence of all 
encumbrances of which the plaintiff had actual or con- 
structive notice were accurately pleaded in the original 
petition of the plaintiff, such fees for the attorney shall 
be awarded entirely to the attorney for the plaintiff; 
otherwise, the court shall order such fees for the attor- 
neys to be divided among such of the attorneys of 
record in the proceedings as shall have filed pleadings 
upon which any of the findings in the judgment of 
partition are based. The court shall also determine 
and tax as costs a reasonable fee for the referee.” 

From the apportionment Bottorf perfected the appeal 
herein. His right to do so is not questioned. 

The theory of the appealing party is that under the 
terms of the statutory provision quoted he was entitled 
to one-half of the total amount allowed by the district 
court. The court by the majority opinion concludes 
otherwise and with that conclusion I fully agree. The 
conclusion depends upon the theory that the statute 
contemplates that the apportionment is a matter of 
discretion to be exercised by the district court. 

That is where, I submit, the decision of this court 
should have stopped, the effect of which would have 
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been to affirm the apportionment made by the district 
court. Instead, this court, without any basis therefor, 
proceeded to, and did, determine that the district court 
abused its discretion in making the apportionment. In 
furtherance of this it set aside the apportionment and 
substituted $650 for Simmons and $350 for Bottorf. 

It has been asserted herein that the appealing party 
has asked nothing on the appeal on account of abuse of 
discretion. This I repeat. It is true that he asserts in 
his assignments of error “That such Decree is contrary 
to the evidence,” and he re-asserts this in his argument 
but he asks only that he be awarded one-half of the 
total allowance. 

Even if it be assumed that this court had presented 
to it the question of whether or not the district court 
had abused its discretion in the apportionment of the fee, 
still the adjudication of this court may not be said to 
be sustained by the record. 

It is axiomatic that basic in the allowance of attor- 
ney’s fees is service performed, and that the major ele- 
ments to be considered are amount, character, and qual- 
ity. It is of course true that no fair and full appraisal in 
these areas may be made in the absence of full knowl- 
edge of the facts. A sound discretion may not be exer- 
cised in the absence of a knowledge of the facts. A 
necessary corollary is that on review unless there is a 
knowledge of the facts a reviewing court is without any 
basis for a determination that discretion has been 
abused. 

Another axiomatic rule is that in a case where a re- 
viewing court is asked to review the discretionary action 
of a trial court and there is no record which discloses 
an abuse, the presumption obtains that there was no 
abuse, by which presumption the reviewing court is 
bound. 

In this case there is no record which discloses in 
any real measure or sense the amount, character, and 
quality of service performed by these two attorneys. 
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All that this court has before it is that which is dis- 
closed by the transcript prepared by the clerk of the 
district court. There is no bill of exceptions. This tran- 
script is proper to be considered for what it contains, 
but of course, as every lawyer and those who preside 
over the courts know, this cannot be presumed to rep- 
resent the amount and character of the service 
performed. 

It follows that by the majority opinion this court 
has discarded the presumption that the discretion of 
the district court may not be disturbed on review in 
the absence of a sufficient showing that it was abused. 
Further, without any justification it has set aside the ad- 
judication as to the apportionment of fees, which is 
based upon a presumptively sound discretion, and sub- 
stituted without any basis therefor an arbitrary 
apportionment. 

It has been urged that knowledge of the surrounding 
extrinsic facts is not necessary to the determination of 
a proper apportionment since the statutory provision 
designates the facts which shall be considered in making 
the apportionment. This contention is without merit. 
Nothing of that character appears in or is inferable from 
the provision. The statute provides (1) for the allow- 
ance of attorneys’ fees and the amount thereof; (2) the 
conditions under which the attorney for plaintiff shall be 
entitled to the entire fee; (3) the conditions requiring 
a division between or among attorneys; and (4) the 
description of attorneys between or among whom a 
division shall be made in case the entire fee shall not 
go to the plaintiff's attorney. 

The adjudication of the district court fixing the amount 
of the fee and in making the apportionment thereof 
should have been affirmed. 
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ELIZABETH RICHARDSON, TESTAMENTARY TRUSTEE UNDER 
THE LAST WILL AND TESTAMENT OF RALPH NEWTON 
PERKINS, DECEASED, APPELLEE AND CROSS-APPELLANT, V. 
THE WATERITE COMPANY, A NEBRASKA CORPORATION, 
APPELLANT AND CROSS-APPELLEE. 
99 N. W. 2d 265 


Filed November 13, 1959. No. 34550. 


1. Contracts. It is not the province of the court in construing a 
contract to make a new agreement for the parties by construc- 
tion; its duty is confined to the interpretation of the one which 
the parties made for themselves. 

Contracts are to be given a reasonable construction in 
the courts so as to give effect to the intention of the parties 
thereto and carry out, rather than defeat, the purpose for which 
they were executed. 

8. Sales. Ordinarily where a purchaser has examined the subject 
of the purchase there is no implied warranty as regards defects 
which such examination ought to have disclosed. 

4, Fraud. To vitiate a contract for failure to disclose pertinent 
facts amounting to a fraud the evidence must show that such 
facts were within the knowledge of the person charged, that a 
duty to speak existed, that such information was material, and 
that the suppression of the information tended to induce action 
which the other party would not otherwise have taken. 

5. Declaratory Judgments. In a declaratory judgment action to 
have the validity of a written contract and the rights of the 
parties therein determined, the plaintiff may, after a determina- 
tion thereof in his favor, obtain a judgment for the amount due 
him under the contract by origina! petition or by subsequent 
application in the same proceeding. 


APPEAL from the district court for Douglas County: 
JAMES M. Patton, JuDGE. Reversed and remanded with 
directions. 


Marks, Clare, Hopkins & Rauth, for appellant. 


Burbridge & Burbridge and Rogers, Field, Gentry & 
Jackson, for appellee. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucH, JJ. 
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CARTER, J. 

This is a suit for a declaratory judgment by the trus- 
tee of a testamentary trust established by the last will 
of Ralph Newton Perkins, deceased, to determine the 
rights of such trustee in a contract entered into by 
Perkins and the Waterite Company. The trial court held 
the contract to be valid and decreed that defendant was 
liable for the amounts agreed upon for items manu- 
factured and sold as set forth in the schedule attached 
to and made a part of the contract, including any sched- 
uled items which have been improved. The defendant 
has appealed. 

The deceased, Perkins, had been engaged for many 
years in designing, perfecting, and building a water 
filter for swimming-pool use. Prior to December 10, 
1952, he had designed and was manufacturing and sell- 
ing what is known in this record as the Perkins filter. 
It is described as a vacuum diatomite filter and con- 
sisted of a tank containing a battery of cylindrically- 
shaped filters called septa, the number of which in each 
filter depended upon the volume of water to be filtered. 
A septum consisted of a cylindrical brass wire mesh 
skeleton supported at the ends by bronze rings and in 
between by bronze spider rings. The skeleton was cov- 
ered by a fine wire mesh metal alloy called Monel. 
Due to the fact that the septa operated by pulling the 
water through the Monel and the diatomaceous earth 
placed on the Monel wire mesh to secure proper fil- 
tration by the vacuum pressure exerted by an electric 
pump, it was necessary to close the end of the cylinder. 
This was done with bronze caps milled to size and pulled 
into place by a brass rod extending through the center 
of the cylinder. It appears that it was necessary that 
this method be used so that the end caps could be re- 
moved in order to clean the septa, the Monel being 
soldered to the cylinder and consequently not remov- 
able for that purpose. 

The record shows and the contract indicates that 
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Perkins and the Waterite Company were, and had been 
for several years, working together to increase the effi- 
ciency of the Perkins septa. Tests were jointly made 
to discover a more effective and longer lasting material 
than the Monel cover, such as flannel, Orlon, Nylon, 
Dynel, and various other plastics, including one known 
as Saran. On December 10, 1952, with the foregoing 
situation existing, Perkins and Waterite entered into the 
contract constituting the basis of this suit. 

The contract recites that the parties were engaged in 
the same line of business and had been closely associated 
for 5 years prior to the execution of the contract. The 
contract recites that its purpose was to have Waterite 
take over the patent interests and manufacturing fa- 
cilities of Perkins for a period of 10 years. The con- 
tract stipulates that it is one in which the parties have 
a mutual interest. 

Briefly stated, Perkins sold his interest in pending 
patent applications on his vacuum diatomite filter and its 
component parts, together with manufacturing and sale 
rights thereto. Perkins agreed to furnish all informa- 
tion he had on the filter and to act as consultant on 
all matters pertaining to its manufacture and sale during 
the term of the contract. He also conveyed title to his 
manufacturing and sales rights in all swimming-pool 
fittings, cleaning tools, and filter parts, including de- 
signs, patterns, core boxes, and special tools. Perkins 
agreed not to manufacture or sell any of the items 
enumerated and to submit any new items developed to 
Waterite for its consideration for 30 days. If Waterite 
failed to accept such new items within 30 days for man- 
ufacture and sale, Perkins was free to do so. All equip- 
ment and materials on hand were to be transferred to 
Waterite, together with all inquiries and pending pro- 
posals for swimming-pool and filter equipment. 

The contract provided for payments by Waterite to 
Perkins in four categories described as (1) Equipment 
and Pattern lists, (2) Intangible list, (3) Shop Material 
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list, and (4) Schedule of Payment list. Full payment 
had been made on items (1), (2), and (3) at the time 
of the trial. The issue in the case was the meaning of 
item (4) and the amount due thereon. 

The following rules are applicable in construing the 
contract: It is not the province of the court in con- 
struing a contract to make a new agreement for the 
parties by construction; its duty is confined to the in- 
terpretation of the one which the parties made for 
themselves. Johnson v. Loewen, 132 Neb. 389, 272 N. W. 
217. Contracts are to be given a reasonable construc- 
tion in the courts so as to give effect to the intention 
of the parties thereto and carry out, rather than defeat, 
the purpose for which they were executed. Gallagher 
v. Vogel, 157 Neb. 670, 61 N. W. 2d 245; Southwestern 
Truck Sales & Rental Co. v. Johnson, 165 Neb. 407, 
85 N. W. 2d 705. 

The Schedule of Payments list attached to the con- 
tract was a list of specific parts of the Perkins filter and 
swimming-pool fittings for the sale of each of which 
Perkins was to be paid a specified amount by Waterite 
during the life of the contract. The number of such 
items sold was testified to by public accountants who 
examined the books of Waterite. The real controversy 
involves not only the number of items sold and the price 
to be paid to Perkins therefor, but whether or not cer- 
tain items are within the scope of the schedule of pay- 
ments set out in the contract. 

We point out that the contract does not provide that 
Waterite must manufacture and sell the items listed as 
designed by Perkins. It does not state that such items 
have been patented or are subject to patent, which 
they were not. The agreement contains no express 
warranty of any kind by Perkins, nor any minimum 
requirements by Waterite as to volume of sales. The evi- 
dence shows that Perkins died on October 16, 1954, 
and consequently certain provisions of the contract per- 
taining to the agreement of Perkins to act as consult- 
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ant and expert adviser to Waterite were thereby ter- 
minated. This was an exigency contemplated by the 
contract when it provided that the contract was to be 
binding upon the heirs, administrators, and assigns of 
the parties thereto. On this point the contract also pro- 
vided that Perkins would render personal service “dur- 
ing the life of this contract, so long as he is able to do 
so, or until this contract is terminated * * *.” 

It is contended that Perkins breached the contract in 
failing to obtain patents on the items upon which com- 
missions were to be paid and that Waterite was thereby 
damaged in that competitors made use of the same 
filter at a lesser manufacturing cost. We point out that 
Perkins did not purport to sell Waterite patented items, 
nor did he contract that they were patentable. He con- 
tracted only to transfer any right to patents that he 
might have. Waterite relies upon a statement by Per- 
kins in a letter to one Ackley that he had received no 
royalties on any of the items here involved. The evi- 
dence shows that Ackley was a half owner of any 
patent rights that might be obtained on these items. 
This would mean that Ackley would be the owner of 
one-half of any royalties that might accrue from any 
patent rights obtained. The statement by Perkins to 
Ackley that he had received no royalties on these items 
was a truthful one. The commissions that Perkins 
was to receive from Waterite were not royalties as that 
term is used in connection with patent rights. Such 
payments were nothing more than commissions or divi- 
sions of profit on items sold which were paid as a part 
of the consideration of the contract between Perkins 
and Waterite. We shall hereafter refer to these pay- 
ments as commissions. The contract is indicative of this 
intended result when it refers to the payment for such 
items as “schedule of payments,” and makes only a 
descriptive reference to them as “royalties.” The term 
“royalties” was used throughout the trial in referring 
to these payments as a convenient descriptive term and 
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not in the sense of a patent royalty. They are not in- 
dicative of any fraud or misrepresentation practiced 
upon Ackley or Waterite. 

Waterite contends that it was induced to enter into 
the contract by fraud and misrepresentation on the part 
of Perkins. In this respect it is urged that after the 
suit was filed Waterite discovered for the first time 
that Perkins withheld information of defects in the 
Perkins filter and that subsequent thereto such defects 
manifested themselves to the serious damage of Waterite. 
The evidence of fraud and misrepresentation are con- 
tained in two letters between Perkins and The Inter- 
national Nickel Company, Inc., bearing the dates of 
October 27, 1950, and November 3, 1950. The letter of 
October 27, 1950, from The International Nickel Com- 
pany, Inc., to Perkins indicates that it was in reply to a 
letter from Perkins in which three specimens of dam- 
aged Monel filter cloth had been enclosed. The sub- 
stance of the letter of October 27, 1950, is: The failure 
of specimen 1 does not appear to be due entirely to cor- 
rosion, the indications being that mechanical damage 
may have caused the defect. No corrosion was indicated 
in other parts of the sample. The crests of the wires 
on both sides of the Monel cloth were flattened out, prob- 
ably due to the manufacturing operation and the fact 
that the breaks occurred in these sections. Specimen 
2 indicated no evidence of failure, although discolora- 
tion of the specimen was indicated as caused by either 
sulphur or chlorine present in the water. It was stated 
that specimen 3 indicated a failure of the Monel cloth 
and that corrosion was a factor. It was pointed out that 
Monel is not completely resistant to corrosion, particu- 
larly where the Monel does not have continuous contact 
with water containing 3 grams per liter of available 
chlorine. It is stated also that the failure of the Monel 
mesh could be caused by careless operators of swimming 
pools in permitting excessive concentrations of chlorine 
resulting in excessive corrosion on filter cloth of such 
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fine mesh wire as Monel. The findings were that the 
writer was inclined to believe that the difficulty en- 
countered is associated with the operation of the equip- 
ment in not maintaining close control of the elements 
in the water, 

We fail to find any information in the foregoing let- 
ter which would apprise Perkins that the Monel cov- 
ering was defective. It is insufficient as a basis for 
a claim that Perkins fraudulently withheld informa- 
tion from Waterite that he was required to make known 
to it to escape a charge of fraud and misrepresentation 
in entering into the contract of December 10, 1952. 

The record discloses additional correspondence be- 
tween Perkins and The International Nickel Company, 
Inc., commencing on October 15, 1953, almost a year 
after the contract in question was made. While these 
letters have little bearing, if any, on the issue of fraud 
and misrepresentation, they do indicate that Monel 
coverings had been used on thousands of filter elements 
and there had been failures in but two places prior to 
October 15, 1953. As late as October 26, 1953, Perkins 
was advised by The International Nickel Company, Inc., 
that the use of Monel wire mesh as a covering would 
seem satisfactory in view of the low percentage of fail- 
ures. It is true that late in 1953 Perkins was advised 
that possibly other materials than Monel might be more 
resistant to corrosion. But the recommendations were 
made more than a year subsequent to the execution of 
the contract, and we fail to see how they support a 
claim of fraud and misrepresentation on the part of 
Perkins in withholding information which admittedly 
he did not then possess. The following rule applies: 
To vitiate a contract for failure to disclose pertinent 
facts amounting to a fraud, the evidence must show that 
such facts were within the knowledge of the person 
charged, that a duty to speak existed, that such informa- 
tion was material, and that the suppression of the in- 
formation tended to induce action which the other party 
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would not otherwise have taken. 37 C. J. S., Fraud, § 
16, p. 244. See, also, Dargue v. Chaput, 166 Neb. 69, 
88 N. W. 2d 148. 

Waterite further contends that Perkins breached his 
contract to its damage. On this issue the evidence shows 
that in 1954 Waterite began having great difficulty 
with the Perkins filter and was required to make re- 
placements under its warranties at great expense to it. 
The defendant offered evidence of 16 installations which 
required extensive repairs and replacements of the septa 
designed by Perkins. The evidence indicates a total 
damage of $11,940.39 on these installations and an esti- 
mated future damage in a much greater amount. The 
trial court excluded much of this evidence and finally 
concluded that none of it was properly admitted on the 
theory that a breach of contract had not been shown. 

It is contended by Waterite that Perkins warranted 
the Perkins filter and that it was in fact defective in 
design and failed to function properly because of the 
tendency of the Monel wire mesh covering to corrode 
and fail in its function. 

Waterite relies upon a statement in the contract as 
follows: “They also have an interest in producing a 
quality product at a price which shall be consistent with 
their cost.” Construed in context with the paragraph 
from which it was taken, the meaning of this sentence 
becomes clear. The substance of the paragraph is that 
the parties have a mutual interest in the contract; that 
Perkins is interested in seeing Waterite sell as many 
items as possible since he was to receive a commission 
on each, that Waterite was interested in pushing the 
sale of these items in order to maintain a manufacturing 
volume, that both had an interest in producing a quality 
product at a reasonable price, not as an intended war- 
ranty, but to create a public demand for the filter and 
a consequent increase in sales, and lastly, it was the 
intention of the parties to fulfill a desire to continue the 
same friendly cooperative interest between the parties 
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in the future as in the past. The paragraph was merely 
a recitation of the reasons why the parties had a mutual 
interest in the contract. It did not even indicate the 
existence of an express warranty. 

It must be noted that both Perkins and Waterite had 
been engaged in the manufacture and sale of vacuum 
diatomite filters for swimming-pool use before the con- 
tract was entered into. Perkins was an expert in the 
field and Waterite also had capable engineers and 
water-filter experts among its officers and employees. 
Waterite was thoroughly familiar with the design, con- 
struction, and function of the Perkins filter, it having 
manufactured and sold a limited number of such filters 
before it entered into the contract. The claimed breach 
is based primarily on the fact that the use of five dif- 
ferent metals in the Perkins filter septum, without in- 
sulating each from the others, brought about an electro- 
lytic action that caused the Monel cover to corrode and 
fail in its function. The danger of using several non- 
insulated metals and the possibility of electrolytic action 
was well known to Waterite’s experts. In fact, it brought 
this evidence into the record of this case. The designs 
furnished by Perkins not only showed the metals to be 
used, but they showed also their noninsulated use in 
the septa. It is apparent that Waterite was not mislead 
by the design and construction of the Perkins filter. 
Instead it indicates a reliance on its experience in the 
use of the Perkins filter and the success attained by 
Perkins in its manufacture and sale. We find no breach 
of any express warranty in the contract involved in the 
litigation. 

Waterite contends that there was a breach of an im- 
plied warranty. In this respect it asserts that the sale 
of the filter designs and patterns, together with the 
manufacture and sale rights thereto, was within the pro- 
visions of the Uniform Sales Act, sections 69-401 to 69- 
478, R. R. S. 1943, and the implied warranties set forth 
therein. We point out at the outset that a stipulation 
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in the agreement provides that the contract is to be re- 
garded as a conditional sales contract. We point out 
also that the contract is a lengthy one purporting to set 
forth expressly the whole agreement of the parties and 
negativing the idea of implying warranties not expressly 
made. It is the law that a court will not undertake to 
make a new contract for the parties by construction, 
The duty of the court is to interpret the contract the 
parties made for themselves. It is likewise clear that 
a court will not imply warranties into a contract where 
its terms indicate an intention not to make an express 
or implied warranty. This is consonant with the provi- 
sion of the Uniform Sales Act that an implication of law 
under the act may be negatived or varied by express 
agreement, a course of dealing between the parties, or 
by custom. § 69-471, R. R. S. 1943. It will be noted 
that in the instant case Perkins did not sell a single 
water filter to Waterite. He sold the designs and pat- 
terns which he had perfected. The designs indicated 
the various metals and other materials that were to be 
used. He sold Waterite his equipment and stock of 
materials on hand in addition thereto. He sold his 
manufacture and sale rights to Waterite for the 10-year 
term of the contract. Both parties were experts in the 
field of water filtration, particularly for swimming pools. 
Waterite was fully informed of the nature and kind of 
materials prescribed by the design. It not only examined 
the design but it had manufactured and sold filters 
constructed in accordance with the design. Under such 
circumstances there is no warranty implied under sec- 
tion 69-415, R. R. S. 1943, of the Uniform Sales Act, 
which section provides in part: “(3) If the buyer has 
examined the goods, there is no implied warranty as 
regards defects which such examination ought to have 
revealed. (4) In the case of a contract to sell or a sale 
of a specified article under its patent or other trade 
name, there is no implied warranty as to its fitness 
for any particular purpose.” Waterite was fully in- 
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formed as to the design, materials used, and functional 
operation of the vacuum diatomite filter developed by 
Perkins. Waterite cannot rely on an implied warranty 
as regards defects which its examination ought to have 
revealed. The trial court correctly found that there 
was no basis for a claim for damages by Waterite for 
breach of either an express or implied warranty. 

It is further contended by Waterite that material 
changes have been made in the Perkins filter and that 
such changes are of such a nature as to relieve Waterite 
of the payment of any commissions under the schedule 
of payments portion of the contract. The evidence shows 
that Waterite suffered many failures in installations of 
the Perkins filter due to corrosion of the Monel covers 
of the septa and that it sought a more effective material 
to use as a cover in lieu of the Monel wire mesh used 
in the Perkins filter. Tests and experiments were made 
with various other metals and materials as we have 
heretofore recited. The evidence shows that Perkins 
participated in this research. Waterite concluded in 1954 
to use a plastic material described as Saran as a more 
efficient covering than the Monel wire mesh cover. 
The evidence shows that Perkins was of the opinion that 
the Saran cover could not be successfully used. The 
evidence shows, however, that the Saran cover elimi- 
nated the difficulties encountered in the use of the 
Perkins filter due to the corrosion of the Monel wire 
mesh filter. The use of the Saran cover brought about 
many changes in the construction of the Perkins filter, 
which changes, Waterite contends, relieved it of pay- 
ment to Perkins of the commissions due under the 
schedule of payments contained in the contract. 

The Saran cover was a plastic material resembling a 
heavy cloth and having much less rigidity than the Monel 
wire mesh cover. It was sewn in the form of a cylinder 
and fitted rather loosely over the skeleton of the septum. 
Its only opening was at the base of the septum. It was 
closed at the base by a rubber ring which fit snugly 
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around the base fitting. Diatomaceous earth was applied 
to it in the same manner as it had been applied to the 
Monel cover used in the Perkins filter. Many advan- 
tages accrued by the use of the Saran filter, advantages 
that made its use much to be preferred over the Monel 
cover. 

The Saran cover could easily be slipped off of the 
skeleton of the septum. This permitted the cleaning of 
the septum by hosing the septum through its frame- 
work, an operation that could not be performed through 
the Perkins filter because the Monel cover was soldered 
in place and hence could not be removed. This elimi- 
nated the necessity for having removable caps in the 
ends of the septum and permitted the soldering or weld- 
ing of the end caps to the frame of the septum. This in 
turn eliminated the brass rod through the center of the 
septum used to pull the end caps into position. It is 
these changes, together with the use of the Saran cover, 
which Waterite contends relieved it of the payment of 
commissions on the sale of the brass rods, the end caps, 
the Saran cover, and other component parts, described 
in the schedule of payments attached to the contract. 

It seems clear to us that the elimination of the brass 
rod eliminated the obligation to pay for it because it 
was no longer manufactured or sold. The use of the 
Saran cover likewise eliminated the manufacture and 
sale of the Monel cover. Since the Monel cover was no 
longer used, no commissions would be due thereon. It 
cannot be logically urged that the list of parts on which 
commissions were to be paid did not relate itself to the 
component parts of the Perkins filter. New items devel- 
oped by Perkins were to be included in the schedule of 
payments list only by supplemental agreement. On the 
other hand, the brass wire cylinder was still being manu- 
factured and sold. Commissions provided for in the 
schedule of payments would be due on it under the 
contract. Commissions on the end caps are required 
to be paid under the contract, even though they were at- 
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tached in a different manner made possible by changes 
in construction due to the use of a removable cover. 
There is evidence that plastic bushings, and possibly 
plastic fittings, were developed by Waterite as a further 
means of eliminating the electrolytic action resulting 
from the use of several noninsulated metals of varying 
electromotive potential when exposed to chemically- 
treated swimming-pool water. Such items are not listed 
in the schedule of payments, and commissions are not due 
thereon under the contract. We conclude generally that 
new items developed by Waterite which displace items 
of the Perkins filter listed in the schedule of payments 
in the contract are not subject to the payment of the 
commissions set out in such schedule. Items contained 
in the schedule which are retained substantially as de- 
signed by Perkins are subject to the payment of such 
commissions even though changed to some extent to 
conform to improvements made in the general structure 
of the Perkins filter. 

We again point out that the contract involved more 
than the sale of the designs and patterns of a water 
filter for swimming-pool use. It included the skilled 
personal service of Perkins during the life of the contract. 
It also involved the transfer of equipment, materials, 
_ and tools of Perkins’ business, and an agreement to re- 
frain from engaging in such business for a period of 
10 years. It involved a transfer to Waterite of the 
manufacture and sale rights of the Perkins filter. One 
of the methods for the payment of the consideration of 
the contract by Waterite was the payment of fixed 
amounts on certain items manufactured and sold, such 
items being component parts of the Perkins filter. Such 
payments were not payments of a royalty, as that term 
is generally used, but a method of payment only of the 
consideration due on a contract involving many inte- 
grated and diverse provisions. Such a contract must be 
construed to carry out the contract made as gleaned 
from its four corners. So interpreting the contract, we 
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have reached the conclusions herein set forth. 

The plaintiff complains on cross-appeal of the failure 
of the trial court to determine the amount due her under 
the contract and to enter judgment for such amount. 
The petition prayed for a judgment for $4,046.12 and 
interest, the amount claimed to be owing to plaintiff on 
January 10, 1955, and for such other and further equit- 
able relief as is just and proper. In a declaratory judg- 
ment action on a contract, the court may not only con- 
strue the contract but it is authorized to enter judg- 
ment for the amount due thereunder in the light of the 
interpretation made. In the instant case plaintiff prayed 
for judgment for the amount due on January 10, 1955. 
Further amounts were admittedly due for the years 1955, 
1956, and 1957. A judgment for the total amount due 
at the time of trial should have been entered. The point 
raised by the cross-appeal is well taken. 

While the trial court arrived at substantially the 
same conclusion as this court as to the construction of 
the contract, there is merit in the contention advanced 
that the decree of the trial court was lacking in clarity 
and definiteness. It failed to specifically declare the 
rights of the parties in the contract under the issues 
raised under the pleadings and evidence. This makes it 
necessary that the cause be remanded to the district 
court for the entry of a decree in accordance with the 
holding of this opinion. 

Leave is granted to plaintiff, under the provisions of 
section 25-21,156, R. R. S. 1943, of the Uniform De- 
claratory Judgments Act, to apply to the district court 
for Douglas County for such further relief as may be 
deemed necessary to finally terminate the litigation in 
accordance with the conclusions reached in this opinion. 
The applicable rule is: In a declaratory judgment ac- 
tion to have the validity of a written contract and the 
rights of the parties therein determined, the plaintiff 
may, after a determination thereof in his favor, obtain 
a judgment for the amount due him under the contract 


VoL. 169] SEPTEMBER TERM, 1959 277 
Pallas v. Dailey 


by original petition or by subsequent application in the 
same proceeding. McNally v. Mosher, 210 Md. 127, 122 
A. 2d 555, 60 A. L. R. 2d 388. 

Even though a reversal of the judgment of the district 
court is required, the result of the appeal requires that 
the costs of this appeal be equitably apportioned be- 
tween the parties. By the authority of section 25-1711, 
R. R. S. 1943, we direct that each party shall pay his 
own costs on the appeal. 

The judgment of the district court is reversed and 
the cause remanded with directions to enter judgment 
in accordance with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 


Emi. J. PALLAS, APPELLEE, V. LILLIAN M. DAILEyY ET AL., 
APPELLEES, IMPLEADED WITH CLARENCE R. MURPHY ET AL., 


APPELLANTS. 
99 N. W. 2d 6 


Filed Nevember 18, 1959. No. 34647. 


1. Judgments. A judgment is rendered when the court announces 
its decision upon the law and the facts in controversy as ascer- 
tained by the pleadings. 

2. Appeal and Error. This court takes judicial notice of the 
mandatory requirements of the statute as to the necessity and 
time of filing a notice of appeal, and the effect of failure to 
comply with them. 

3. New Trial. A motion for new trial which is not filed within 
the time specified by statute is a nullity and of no force and 
effect. 

4. Appeal and Error. This court is without jurisdiction to enter- 
tam an appeal from the district court unless, as provided by 
section 25-1912, R. R. S. 1943, notice of appeal is filed in the 
office of the clerk of the district court within 1 month after 
rendition of the judgment or decree, or within 1 month from the 
overruling of a motion for new trial timely filed in the cause. 


APPEAL from the district court for Douglas County: 
Patrick W. LyncH, JupGeE. Appeal dismissed, 
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Tesar & Tesar, for appellants. 
James R. McGreevy, for appellee Pallas. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucH, JJ. 


WENKEE, J. 

This is an attempted appeal from the district court for 
Douglas County. It involves an equity action tried in 
the district court on November 14, 1958. At the con- 
clusion of the trial counsel for certain of the defendants 
moved to dismiss plaintiff’s petition because, as he 
claimed, the evidence adduced was insufficient to sus- 
tain plaintiff’s burden of proof. The trial court took 
this motion under advisement, however, the record does 
not show that it was ever ruled on. The record does 
show that on November 14, 1958, after all the evidence 
had been submitted, the trial court found generally for 
the plaintiff and rendered a judgment accordingly. This 
judgment was journalized on January 29, 1959, and en- 
tered by the clerk of the court on that day in “Journal 
611 at Page 409.” 

As to when a judgment has been rendered, within 
the meaning of the present statutes applicable to ap- 
peals, see Sloan v. Gibson, 156 Neb. 625, 57 N. W. 2d 
167. As therein stated: ‘“A judgment is rendered when 
the court announces its decision upon the law and the 
facts in controversy as ascertained by the pleadings.” 
That is what was done here for, after the evidence had 
been submitted to the court on November 14, 1958, the 
decree goes on to recite that: “Upon consideration of 
the pleadings of the parties and the evidence submitted 
to the Court, the Court finds generally for the plaintiff.” 
Judgment for plaintiff follows. 

“This court takes judicial notice of the mandatory re- 
quirements of the statute as to the necessity and time 
of filing a notice of appeal, and the effect of failure to 
comply with them.” Powell v. Van Donselaar, 160 Neb. 
21, 68 N. W. 2d 894. 
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Defendants, who are seeking to appeal, filed two mo- 
tions for new trial in the district court, the first on 
January 14, 1959, and the second on February 2, 1959. 

Section 25-1143, R. R. S. 1943, as it relates thereto, 
provides: “The application for a new trial must be 
made, within ten days, either within or without the 
term, after the verdict, report or decision was rendered, 
* * =” There are two exceptions to this requirement 
in the statute but neither has application here. 

These were both, in our opinion, filed out of time and 
within the following principle: “A motion for new trial 
which is not filed within the time specified by statute 
is a nullity and of no force and effect.” Frenchman- 
Cambridge Irr. Dist. v. Ferguson, 154 Neb. 20, 46 N. W. 
2d 692. See, also, Ehlers v. Neal, 148 Neb. 697, 28 N. 
W. 2d 558. 

On March 23, 1959, the trial court overruled both 
motions for new trial and thereafter, on April 20, 1959, 
this appeal was taken from both the decree rendered 
therein and from the order overruling the motions for 
new trial. 

Section 25-1912, R. R. S. 1943, as it relates to the 
issues herein, provides: ‘The proceedings to obtain a 
reversal, vacation or modification of judgments and 
decrees rendered or final orders made by the district 
court, * * * shall be by filing in the office of the clerk 
of the district court in which such judgment, decree or 
final order was rendered, within one month after the 
rendition of such judgment or decree, or the making 
of such final order, or within one month from the over- 
ruling of a motion for a new trial in said cause, a notice 
of intention to prosecute such appeal signed by the ap- 
pellant or appellants or his or their attorney of record, 
kK 0? 

The motions for new trial having been filed out of 
time the overruling thereof could not extend the time 
for appeal so the notice of appeal could only relate to 
the decree rendered. In this situation the following is 
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controlling: “This court is without jurisdiction to en- 
tertain an appeal from the district court unless, as pro- 
vided by section 25-1912, R. R. S. 1943, notice of appeal is 
filed in the office of the clerk of the district court * * * 
within one month after rendition of the judgment or 
decree, or within one month from the overruling of a 
motion for new trial timely filed in the cause.” French- 
man-Cambridge Irr. Dist. v. Ferguson, supra. See, also 
Powell v. Van Donselaar, supra. 

This court, being without jurisdiction to entertain 
this appeal, must and does dismiss it. 

APPEAL DISMISSED. 


BurRDETTE S. JOHNSEN, APPELLANT, V. Harry A. TAYLOR, 


APPELLEE. 
99 N. W. 2d 254 


Filed November 20, 1959. No. 34583. 


1. Negligence: Trial. The burden is on plaintiff in an action of 
the character of this case to show by the weight of the evidence 
the truth of one or more of the acts of negligence charged 
against the defendant, and that it or they are the proximate 
cause of an injury and damage to plaintiff and the extent thereof. 

2. Damages. Damage which is uncertain, conjectural, or specula- 
tive as to the existence, nature, or proximate cause thereof is 
not the basis of a recovery. 

Damage for permanent injury may not be based upon 
speculation, probability, or uncertainty but it must be shown by 
competent evidence that such damage is reasonably certain as 
a proximate result of the pleaded injury. 

4. Torts: Damages. A person to whom another has tortiously 
caused harm is entitled to compensatory damages therefor if he 
establishes by proof the extent of such harm and the amount 
of his damage with reasonable certainty. 

5. Negligence: Damages. The element of time alone is not suffi- 
cient to establish causal connection between an accident and an 
alleged injury sustained thereby. 

6. Trial. It is the duty of a district court to direct a verdict in 
a case if there is no conflict in the evidence or if the evidence, 
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though conflicting, is so conclusive that it is insufficient to 
sustain a verdict. 
APPEAL from the district court for Lancaster County: 
Harry R. ANKENY, JuDGE. Affirmed. 


Nate C. Holman and Chambers, Holland, Dudgeon & 
Hastings, for appellant. 


Cline, Williams, Wright & Johnson, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLAuaH, JJ. 


BosLauGu, J. 

Appellant seeks damages for an injury which he claims 
he sustained by the collision of an automobile owned 
and operated by him and an automobile owned and ope- 
rated by appellee, the proximate cause of which he as- 
serts was the negligence of appellee. 

The occurrence which caused this litigation was de- 
scribed by appellant at the trial in this manner: He 
was traveling west on the outside or north lane of O 
Street between Eleventh and Tenth Streets in Lincoln 
in his automobile, a 1951 Imperial Chrysler, about 11 
o’clock in the forenoon of April 3, 1956, at a speed of 
from 20 to 25 miles per hour. Appellee was operating 
his automobile at that time and place, traveling west 
in the lane immediately north of the center line of O 
Street about 18 or 24 feet ahead of and to the left of 
appellant. The automobiles were traveling at about 
the same speed and when they had reached about the 
center of the block appellee turned his automobile to 
the right into and across the north lane in front of ap- 
pellant. Appellant applied the brakes of his automobile 
when he saw appellee turn to the north but appellant 
could not stop and he said he had to hit the automobile 
of appellee. Appellee was headed north and west about 
halfway into a parking stall on the north side of O Street 
at the time the automobiles made contact. Appellant did 
not get out of his automobile at the place of the collision 
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but he estimated he slid his wheels 6 or 8 feet. The 
left part of the front bumper of the automobile of ap- 
pellant struck the right rear corner or end of the bumper 
of the automobile of appellee. The bumpers did not 
completely meet and the one on the automobile of ap- 
pellant went over the bumper on the automobile of ap- 
pellee and reached its right rear fender. Appellant was 
forced up over the steering wheel of his automobile. He 
was shaken and the front of him was “punched,” he said. 
He then thought he had sustained no injury. Appellee 
got out of his automobile, looked at its rear, asked ap- 
pellant if he was all right, and appellant said he was. 
Appellant backed up his automobile to let appellee back 
from the parking into the north lane and proceed to the 
west on O Street which he did to Tenth Street. The 
glass in one of appellant’s directional lights was cracked, 
the fender and bumper were marred, and the horn on his 
automobile did not sound after the collision. Appellant 
remained in his automobile at the scene of the collision 
and he drove it from there to Ninth Street and to the 
Annex Garage. 

A motorist who was traveling west on the inside lane 
of O Street at about the time and place of the accident 
involved in this case testified that appellant at that time 
was traveling in the outside lane of the street. The wit- 
ness saw a car preceding him turn from the inside lane 
to the right into and across the outside lane and into a 
parking spot. He did not clearly see what was going on 
but he heard a screeching noise and saw dust in the air 
which he believed was from under automobile fenders 
caused by an abrupt stop. The witness did not stop but 
while he was proceeding west he saw the automobile of 
the motorist who had turned to the right and the auto- 
mobile of appellant come together. He said he did not 
know anyone was injured; the collision did not look 
that serious to him. 

Appellee, a physician in Lincoln for more than 40 
years, while a witness related in substance the following 
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concerning the accident: He was in the outside lane 
going west on O Street on which there were diagonal 
parking stalls. He turned his automobile to the right 
immediately east of the alley in the block north of O 
Street and between Tenth and Eleventh Streets. The 
rear lights of his automobile were operating, warning 
that he was decreasing his speed and was going to stop. 
He gave no signal for a right-hand turn. He applied 
the brakes to retard the speed of his automobile and im- 
mediately he felt a slight impact on his rear bumper. 
The participants in the collision examined the automo- 
biles for possible damage. They found none. Appellant 
stated that he was not injured and he gave no indica- 
tions of injury. He walked toward and to appellee after 
the collision and following their conversation he walked 
naturally away from where they had been standing. 
Appellee said the impact of the automobiles was very 
slight. It did not jar or affect him in any way and there 
was no damage to his automobile. 

Appellant testified that when he stepped out of his 
automobile at the Annex Garage, where he drove after 
the collision, he about collapsed. However, he walked 
from there to his place of business, a distance of three- 
fourths of a block, where he remained for an undis- 
closed period of time. He told his employees he was 
hurt. He did not claim that he made a more definite 
statement on that subject. He then went to the police 
station, made a report of the collision, and thereafter 
went to his home. He considered the collision a minor 
accident with no injuries involved until he was in the 
Annex Garage and alighted from his automobile. When 
he was asked what made him think he had been injured 
he said it was pain in his lower back and right leg in 
the same area in which he had suffered pain as early as 
the year 1954. He first said he also had a movement 
of his head “back and forth like such (indicating)” after 
he got to his place of business and sat down there but 
this was not true in the Annex Garage. Later he said he 
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noticed the described movement of his head at the 
garage. The pain and the movement of his head which 
he described were the only things he experienced which 
caused him to believe he had been injured in the colli- 
sion of the automobiles. In a deposition of appellant 
taken a considerable period before the trial of the case 
he testified that he told appellee at the scene of the acci- 
dent that he, appellant, thought he was badly hurt. He 
also testified that the only unusual thing that appellant 
experienced when he was in the Annex Garage and got 
on his feet was that he developed a terrific pain in his 
stomach which continued for several days. When ap- 
pellant reached his home on the day of the accident he 
went to bed and remained there until the following morn- 
ing. The pain in the lower back area was more severe 
and in the afternoon of that day he consulted Dr. J. E. 
M. Thomson at his office. He examined appellant and 
gave him medical management, tablets for discomfort, 
and a local anesthetic injection into his back, and ap- 
plied strapping to his back. 

Appellant had been afflicted with a low back pain 
from somewhere in the winter months of 1953 and 1954. 
It came on gradually, became more severe, and by Feb- 
ruary 1956, the pain had extended to and radiated into 
his right leg. The lower back pain reached such severity 
that appellant developed numbness in the leg. He had 
the experience of attempting to get out of bed in the 
morning and being unable to stand. Appellant consulted 
Dr. Ferciot, an orthopedist of Lincoln and a senior con- 
sulting orthopedist at the Veterans Administration Hos- 
pitals in Lincoln and Grand Island, on March 1 and 
March 4, 1954, concerning soreness and stiffness in his 
lower back and soreness in his legs. On March 1, 1954, 
X-rays were made and the examination of appellant was 
completed on March 4, 1954. The diagnosis was a weak- 
ness of the lumbosacral part of his back with what is 
known as spondylothesis, which is an incomplete fusion 
of one of the side processes of the fifth lumbar vertebra. 
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Both processes in this instance were a peculiarity forma- 
tion in which the pedicle had failed to unite to the ver- 
tebral body. The doctor testified that it was an accepted 
conclusion that spondylothesis is either a peculiarity of 
congenital origin or results from something that hap- 
pens very early in life. 

The doctor next saw appellant professionally Febru- 
ary 6, 1956. He was then complaining of persistent low 
backache with considerable discomfort on his right 
side. He complained bitterly that his condition was 
bothering him and interfering with his ability to per- 
form his work. An examination was had of appellant 
with the aid of X-ray rechecks then made which were 
compared with the films made in 1954. There was very 
slight change in position except that there was evidence 
of first degree spondylolisthesis with some early shift of 
the bony structures and chronic strain. Spondylolisthesis 
was defined by the witness as the slipping of one verte- 
bra forward on another occasioned by lack of bony sta- 
bility. The doctor recommended further study of the 
condition and appellant entered the Veterans Hospital at 
Lincoln. During his hospitalization the status of Dr. 
Ferciot was that of a consultant for the hospital and 
not as the direct physician of the appellant. There was 
an operation performed on the back of appellant at that 
hospital by doctors other than Dr. Ferciot on March 14, 
1956. The operation was a laminectomy or decompres- 
sion operation sometimes referred to as removal of the 
neural arch or as an unroofing procedure. Its purpose 
was to relieve pressure on the structure in the lower 
back by removing the loose portion of bone and any 
fibrous tissue which overlay the roots of the spinal cord 
at the lumbar sacral level. The appellant had a loose 
neural arch at the bottom of the spine and this was a 
factor considered by the doctor in making a diagnosis 
of spondylolisthesis. The instability of the joints pre- 
disposed or made more probable strain to the ligaments 
and pressure on the nerves. There are different permis- 
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sible procedures for attempting to correct the condition 
from which appellant was suffering such as the operation 
which was accomplished, fusion, or both such operations. 
There are uncertainties concerning the result of any 
of these. The simplest of them from the standpoint of 
the patient is the one which was performed because of 
the shorter period of convalescence; and if the desired 
result is not obtained, a fusion operation is available and 
is sometimes necessary to eliminate the pain suffered by 
the patient. That was true in the instance of appellant. 
He had a laminectomy and two fusion operations before 
he secured relief from his affliction. If conservative 
treatment in such a condition does not bring relief to 
the patient, the most desirable procedure from the 
standpoint of the phyisician is generally the fusion 
operation. 

Dr. Ferciot was consulted again by appellant on April 
5, 1956, the second day after the accident. Appellant 
told the doctor that he applied the brakes on his auto- 
mobile suddenly and that he had a severe jolting injury. 
The doctor said that the operative scar of appellant was 
not essentially different than he would expect to find 
after that recent an operation (March 14, 1956). There 
was some puffiness of the upper part of the incision and 
complaint of tenderness but that, said the doctor, was a 
common finding at that stage and may often be seen as 
there is often local swelling and tenderness and some- 
times discoloration following an operation of the type 
appellant had. There was a deep approach to the spine 
and considerable tenderness could be expected so soon 
after such an operation. The doctor would only say the 
accident may have been an aggravating factor in the con- 
dition of appellant if, as he stated, he sustained a severe 
jolting injury and if there was an onset of symptoms fol- 
lowing that, but the doctor also said that the symptoms 
of appellant following the accident may have been nor- 
mal manifestations which follow in other cases where no 
accident is involved and where it is necessary to subse- 
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quently have fusion procedure following a decompression 
operation and that could have been the case with appel- 
lant. The X-rays taken on April 4, 1956, the day follow- 
ing the accident, were compared with the films made 
February 6, 1956, and no evidence was found of change 
except that the lamina had been removed at the fifth 
lumbar vertebral level. The spondylothesis of appellant 
was the same after the accident as it was before except 
the neural arch had been removed in the operation of 
March 14, 1956. The statement in the notes made by 
the doctor that considering the history furnished, it 
would appear the soreness in the low back was made 
worse following the accident reported was based upon 
the statement of appellant that he suffered a severe jolt- 
ing injury in the accident. In any event the doctor 
concluded and testified that he knew of no way in which 
one could evaluate the degree of aggravation which any 
injury of the accident could have caused. 

Dr. Getscher, an orthopedist of Lincoln, first saw ap- 
pellant April 4, 1958, 2 years and 1 day after the date 
of the accident and more than 2 years after the first 
operation performed on the back of appellant. It was 
then that he first consulted Dr. Getscher professionally. 
The doctor was told by appellant that in the winter 
months of 1953 and 1954 he had pain in his low back 
and it became more severe for which he had conservative 
treatment but the pain continued and in February of 
1956 the pain had extended into his right leg to the 
degree that it developed numbness in the leg and that he 
experienced such a condition that on an occasion when 
he was attempting to get out of bed he was unable to 
stand. He was hospitalized February 28, 1956, and in 
March of that year the operation occurred in which the 
arch of the fifth lumbar vertebra was removed. Appel- 
lant gave the doctor a history of the accident of April 
3, 1956, and in that connection he said he was thrown 
upward and forward over the steering wheel and had 
immediate pain in the lower back which radiated up 
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the back and into his neck. He was able to get out of 
his automobile and walk around but when he put weight 
on the right leg there was a severe, sharp, shooting pain 
which extended from the lower back down into the leg. 
On August 6, 1956, a spinal fusion operation was done. 
It did not accomplish what was intended and appellant 
experienced no relief from the persistent severe pain 
in his back and leg. Dr. Getscher advised a reoperation 
on the lower back and a regrafting of the area to pro- 
vide solidity and stability therein. The doctor found 
that appellant had a spondylothesis which had probably 
developed as he grew from birth. This condition ante- 
dated the accident of April 3, 1956, mentioned in the his- 
tory given by appellant. The second fusion operation 
was performed on the back of appellant by Dr. Getscher 
June 13, 1958. 

Dr. Getscher, on the basis of assumptions expressed in 
a hypothetical question propounded to him, in opposi- 
tion to proper objection, was permitted to and did ex- 
press an opinion that there had been definite aggravation 
of the previous condition of appellant. The question on 
which the expressed opinion of the doctor was based in- 
cluded an assumption that appellant made a normal re- 
covery from the laminectomy and an assumption that 
the accident caused the appellant to be thrown up for- 
ward and over the steering wheel at which time he noted 
immediate pain in the lower back. The doctor also stated 
his opinion, over proper objection, that sufficient dam- 
age to the area previously described in the lower back of 
appellant occurred from the accident in the form of tear- 
ing of ligaments and general strain to convert a non- 
painful condition to a painful condition that persisted 
in spite of treatment that was given. The doctor testi- 
fied that it was his opinion that appellant would have 
a restriction of function the rest of his life that would 
impair his ability to work of about 10 to 15 percent of 
the body as a whole but he also said that the estimated 
permanent disability of which he spoke resulted from 
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all causes including the spondylothesis, the spondylolis- 
thesis, and the surgical operations: “As a result of 
everything that has happened up until today * * *.” 
He did not attempt to say what if any permanent disa- 
bility was caused appellant by the accident of April 3, 
1956. He testified that the opinion expressed by him 
necessarily took into consideration the history given him 
by appellant and the assumptions stated in the hypo- 
thetical question; that any variance by either of these 
from the actual facts would affect his opinion; and that 
if what was told him or if what he was asked to assume 
was materially incorrect, his opinion could be different 
or would be changed. 

The gist of the case pleaded by appellant was negli- 
gence by appellee proximately causing the collision of 
the automobiles of the parties, injury thereby inflicted 
upon appellant from which he was damaged, and the 
quantum thereof. The defenses interposed by appellee 
were substantially a traverse of the claims of appellant 
and a plea of his contributory negligence. The district 
court at the close of all the evidence, on motion of ap- 
pellee, found that the evidence was insufficient to sus- 
tain a verdict that the negligence of appellee caused ap- 
pellant injury and damages and that any finding of dam- 
ages in favor of appellant would be based on conjecture 
and speculation. The trial court discharged the jury and 
dismissed the case. A motion for a new trial was denied 
and this appeal is from that action of the trial court. 

The injury received by appellant in the collision, as 
related in his petition, is that he was thrown forward 
against the steering wheel of his automobile, resulting 
in great pain, tearing loose a wound of a surgical opera- 
tion to his back from which he was recovering, and re- 
sulting in internal bleeding and injury. The evidence is 
conclusive that the surgical wound on the back of appel- 
lant was not disturbed or affected by the accident. The 
record is silent as to any internal bleeding of appellant 
at any time. Appellant presented his case at the trial 
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substantially on the basis that the collision aggravated 
the condition of his back. The elements of the case of 
appellant were negligence of appellee, injury to appel- 
lant proximately caused thereby, the extent of the in- 
jury, and the damages resulting therefrom. The burden 
was on appellant to establish each of the elements by 
the weight of the evidence as a prerequisite of any re- 
covery in the action. The burden on appellant was made 
difficult because of the congenital affliction he suffered 
and which was present long prior to and at the time of 
the accident. Appellant uniformly spoke of the pain 
and discomfort which he experienced as being in the area 
of his low back, where he had the defective fifth verte- 
bra, and extending from there into his right leg. 

In Borcherding v. Eklund, 156 Neb. 196, 55 N. W. 2d 643, 
this court said: ‘In an action of this type the burden 
is on the one seeking to recover to establish by a pre- 
ponderance of the evidence that the other party is 
guilty of one or more of the alleged acts of negligence, 
that if found guilty thereof that such negligence was 
a proximate cause of the accident, and that damages 
were caused as a result together with the extent thereof. 
These are the issues and the court should properly in- 
struct in regard thereto.” 

Restatement, Torts, § 912, p. 574, states: “A person 
to whom another has tortiously caused harm is entitled 
to compensatory damages therefor if, but only if, he 
establishes by proof the extent of such harm and the 
amount of money representing adequate compensation 
with such certainty as the nature of the tort and the 
circumstances permit.” In Comment a appears the 
following: “Where a person seeks to recover damages 
for a particular harm which he claims has resulted to 
his person or to a tangible thing belonging to him, he 
has the burden of proving that the other has invaded 
a legally protected interest of his, that he has suffered 
such harm and that the act of the other was a legal 
cause of such harm. Thus where a person has been 
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wounded by another and subsequently blood poisoning 
develops in any portion of his body, he has the burden 
of showing that it is more probable than not that the 
initial wrongful contact was a substantial factor in pro- 
ducing it. * * * In all of such cases the recovery of dam- 
ages for a particular harm is dependent upon proof that 
such harm occurred as the result of the tortious con- 
duct and normally the plaintiff can recover damages 
therefor only by proving this with the same degree of 
certainty as that required in proving the existence of 
the cause of action.” See, also, Wylie v. Czapla, 168 
Neb. 646, 97 N. W. 2d 255; 15 Am. Jur., Damages, § 329, 
p. 768. 

The district court is required to refrain from sub- 
mitting to a jury the matter of damages and to decide 
the case as a matter of law if the evidence of claimant 
fails to establish that he has sustained an injury or fails 
to establish the extent of the injury he claims was in- 
flicted upon him so that a jury cannot determine dam- 
ages except by indulging in speculation and conjecture. 
In Harper v. Young, 139 Neb. 624, 298 N. W. 342, the 
plaintiff experienced an automobile accident. He, after 
a considerable period, returned to and pursued his em- 
ployment. More than 9 months after the accident he 
was afflicted with a coronary occlusion of the heart. 
There was medical evidence that because of physical 
strain and worry the accident might have contributed 
to it; probably precipitated it; could have been the 
cause; the chain of events made it so appear; it might 
not have occurred otherwise; or it might happen to 
anyone in those years of life without having been in 
an accident. The court therein said: “The mere fact 
that a certain disease might consistently arise from the 
injury is insufficient to show that it was caused thereby. 
* * * There must be competent evidence, and a prepon- 
derance thereof, that plaintiff’s heart condition was the 
probable and reasonable result of the accident and in- 
juries. * * * Evidence that it was possibly the result is 
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not sufficient. * * * ‘Where from the undisputed facts 
the court is able to see that the injury is remote and not 
the proximate result of defendant’s acts, the question 
is properly decided as one of law.’ 17 C. J. 1060. We 
have carefully read the evidence to determine the ques- 
tion, and conclude that the trial court properly excluded 
the matter of damages claimed by plaintiff because of 
the alleged coronary occlusion.” 

Wylie v. Czapla, supra, states: ‘As stated in Oleck, 
Damages to Persons and Property, § 319, p. 739, citing 
authorities: “The party who claims pecuniary damages 
has the burden of proving both that they were the result 
of the wrong done by the other party, and their amount. 
* * * But ordinarily the claimant must prove his dam- 
ages by presenting competent evidence which satis- 
fies the applicable measure of damages, and from which 
the amount of the damages can be computed.’” See, 
also, Schneider v. Daily, 148 Neb. 413, 27 N. W. 2d 550. 
What is said above is in harmony with the doctrine that 
in each case before the evidence is submitted to the jury 
there is a preliminary question for the court to decide, 
when properly raised, not whether there is literally no 
evidence but whether there is any evidence upon which 
the jury can find a verdict for the party producing it, 
upon whom the burden of proof is imposed. Christ v. 
Nelson, 167 Neb. 799, 95 N. W. 2d 128. A mere scintilla 
of evidence is not enough to require the submission of 
an issue to the jury. It is the duty of a trial court to 
direct a verdict where the evidence is undisputed or 
where the evidence, though conflicting, is so conclusive 
that it is insufficient to sustain a verdict and judgment. 
Fairmont Creamery Co. v. Thompson, 139 Neb. 677, 298 
N. W. 551; Edgar v. Omaha Public Power Dist., 166 Neb. 
452, 89 N. W. 2d 238. 

The evidence of damages is required to be direct and 
certain. Proof that damage might or could have been 
caused or was probably caused by the accident is not 
sufficient to sustain a verdict for a claimant. Such evi- 
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dence is not of the quality required to satisfy the bur- 
den of a claimant to establish by a preponderance of 
evidence an injury and the extent thereof. 

Bittler v. Terri Lee, Inc., 163 Neb. 833, 81 N. W. 2d 
318, declares: ‘Damages which are uncertain, conjec- 
tural, or speculative as to the existence, nature, or 
proximate cause thereof are not the basis of a recovery.” 
See, also, Harper v. Young, supra; Ricenbaw v. Kraus, 
157 Neb. 723, 61 N. W. 2d 350; O’Hara v. Frederickson 
Building Corp., 166 Neb. 206, 88 N. W. 2d 643; Wylie v. 
Czapla, supra. 

Welstead v. Ryan Constr. Co., 160 Neb. 87, 69 N. W. 
2d 308, states: ‘Damages for permanent injuries can- 
not be based upon mere speculation, probability, or un- 
certainty, but must be based upon competent evidence 
that permanent damages, clearly shown, are reason- 
ably certain as a proximate result of the injury.” 

In Burkamp v. Roberts Sanitary Dairy, 117 Neb. 60, 
219 N. W. 805, this court said: “An instruction is er- 
roneous which tells the jury that, in fixing plaintiff’s 
damages in a personal injury action, they may consider 
the pain and suffering which plaintiff ‘will probably 
suffer in the future;’ only such pain and suffering as 
the evidence shows with reasonable certainty plaintiff 
will experience in the future may be considered by the 
jury.” See, also, Borcherding v. Eklund, supra; Jacob- 
sen v. Poland, 163 Neb. 590, 80 N. W. 2d 891. 

The problem of whether or not appellant was caused 
any injury by the accident of April 3, 1956, should be 
considered with his established previous condition. He 
had a congenital or early developmental condition of 
the low back known as spondylothesis and later spon- 
dylolisthesis which caused him pain and difficulty in 
the low back and legs and especially in his right leg, from 
early in 1954. He was in the Veterans Hospital about 
4 weeks before the accident. A spinal fusion before the 
accident was recommended but the less severe surgical 
procedure of a laminectomy, a permissible one which 
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sometimes furnishes good results, was decided on be- 
cause of the shorter period of convalescence. It was per- 
formed less than 3 weeks before the accident. Appel- 
lant was then recovering from the operation which was 
normal because within that time some degree of residu- 
al soreness would be anticipated. Dr. Ferciot said it 
was a little more than 214 weeks after surgery when 
the accident happened and the back of the patient was 
expected to be pretty sore. Appellant considered the 
collision of the automobiles a minor accident, without 
injury, until he afterwards alighted from his car at 
the Annex Garage. There was no physical or objective 
evidence or symptom of injury to appellant. The only 
mention of an immediate onset of pain in the back 
of appellant appears in the history which it is claimed 
he gave Dr. Getscher 2 years after the accident. The 
statement in the history that appellant was thrown 
over the steering wheel and that he had immediate pain 
in the lower back was self-serving and its admission 
was for the limited purpose of showing what the doctor 
relied upon in giving his conclusions and his testimony. 
It was not evidence of what was the fact and in any 
event it could not disprove the testimony of appellant 
that he experienced no pain until he got out of his auto- 
mobile at the Annex Garage and that he then had pain 
in his back and leg in the same area where the pain 
originated in early 1954. The limited time which elapsed 
between the accident and the pain he said he expe- 
rienced in the same area where it originated early in 
1954 and persisted thereafter is the only fact which 
might indicate any connection between the accident 
and the pain at the garage but time element alone is 
not a valid basis for a finding of causal connection be- 
tween the injury or disability and his accident. 

In Hahl v. Heyne, 156 Neb. 599, 57 N. W. 2d 137, the 
court said: ‘We do not think the plaintiff established 
that her left leg was paralyzed as a result of the fall. 
* * * There is no evidence of objective symptoms of an 
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injury. In fact there is no evidence of any connection 
between the fall and the injuries sustained, other than 
the time element involved. The most that the medical 
testimony shows is that the accident possibly contributed 
to the injury, although it probably did not.” 

It is said in Feagins v. Carver, 162 Neb. 116, 75 N. W. 
2d 379: “This record is not convincing that plaintiff’s 
right foot ever slipped, but assuming for purpose of 
argument only that it did, the evidence fails to estab- 
lish any causal connection between such slip and plain- 
tiff’s claimed disability.” 

The circumstances of this case as recited in the fore- 
going were such that a solution of the problem whether 
or not there was a causal connection between the phy- 
sical condition of appellant and the accident was not 
within the competency of laymen but was a question 
with respect to which only a medical expert could form 
a judgment or express an intelligent opinion. Dr. Fer- 
ciot, an orthopedist of 25 years’ experience, testified 
that he was told by appellant that he had a severe jolt- 
ing injury in the accident and an onset of symptoms. 
The doctor was asked if it would be difficult to make 
a direct relationship of the accident and the subsequent 
fusion operation experienced by appellant and his answer 
was that the question posed a very difficult problem 
which he could not answer with any authority. He 
then added that from the history he obtained he would 
have to conclude that the accident “* * * may have been 
an aggravating factor.” He said that was based upon a 
history that appellant experienced a severe jolting in- 
jury and an onset of symptoms. The witness also testi- 
fied that the symptoms of appellant following the ac- 
cident may have been a normal manifestation which 
followed in other cases where no accident is involved 
and where it is necessary to subsequently have a fusion 
procedure following a decompression operation and 
that that could have been the case with appellant. The 
doctor concluded and testified that he knew of no way 
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in which one could evaluate the degree of aggrava- 
tion which any injury of the accident could have caused. 
The record contains no evidence that appellant suffered 
a severe jolting injury in the accident, that any symp- 
toms of injury were immediately manifested, or that any 
physical or objective symptoms of injury to appellant 
were found by either of the two doctors who examined 
him, one the day following the accident and the other 
the second day thereafter. 

Dr. Getscher, an orthopedist, testified in answer to a 
hypothetical question that his opinion was that there 
had been by the accident definite aggravation caused 
to the previous condition of appellant as it was before 
the accident. The question assumed as a fact that at 
the time of the accident appellant experienced imme- 
diate pain in his lower back. The witness stated the 
opinion expressed by him was based upon the history 
given him and the assumptions of the question and any 
variance of actual fact from these would affect and 
could change his opinion. The history given the doctor 
by appellant included a statement that he had imme- 
diate pain in the lower back at the accident and that 
it radiated up the back and into the neck. The wit- 
ness also stated his opinion that sufficient damage to 
the area described in the lower back of appellant oc- 
curred from the accident in the form of tearing of liga- 
ments and general strain to convert a nonpainful condi- 
tion to a painful condition that persisted in spite of 
given treatment. 

The record yields no evidence that appellant expe- 
rienced pain at the time of the accident as assumed in 
the hypothetical question or that any pain that then de- 
veloped in the lower back radiated up the back and into 
the neck as stated in the history given the doctor on 
which he relied and based his opinion expressed in his 
answers. The hypothesis and history are contradicted 
by the repeated evidence of appellant that he experi- 
enced no pain and no indication of injury at the time 
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of the accident and that the pain thereafter was in the 
same area of the back and in the leg where pain orig- 
inated early in 1954. Likewise there is an entire absence 
from the record of any proof that there was at the time 
of the accident any tearing of ligaments at any place 
in the body of appellant or any general strain. The wit- 
ness who assumed this did not see appellant until more, 
than 2 years after the accident. He made no mention in 
his findings of any such conditions and any assumption 
to that effect is directly contradicted by the testimony of 
appellant. He was examined by an orthopedist the day 
after the accident, by another orthopedist the second 
day thereafter, and by other doctors in the immediate 
months after the accident. Appellant was a patient at 
the Veterans Hospital at the time of the accident but 
was on leave granted by the hospital for the period of 
March 30 to April 6, 1956. He was seen by the physi- 
cians of the hospital staff on April 6, 1956, and they 
thought it was proper that he should go on leave again 
and another period of leave was granted him on April 
6, 1956, the third day after the accident. It is not claimed 
that any of the doctors found evidence of torn ligaments, 
a general strain, or symptoms of any injury. The sug- 
gestion of these things exists only in assumption and as 
an afterthought. The doctrine is that the value of the 
opinion of an expert witness is dependent on and is no 
stronger than the facts on which it is predicated. The 
opinion is without probative force unless the assump- 
tions on which it is based are shown to be correct. 
Pueppka v. Iowa Mutual Ins. Co., 165 Neb. 781, 87 N. W. 
2d 410. 

An additional obstacle to the success of appellant in 
this litigation is the failure of proof of the extent of 
any physical injury to him or the extent of any aggra- 
vation of any previous physical condition of which ap- 
pellant was a victim at the time of the accident. It was 
the conclusion of Dr. Ferciot that the accident may have 
been an aggravating factor in the condition of appellant 
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only if he sustained a severe jolting injury and there 
was an onset of symptoms, of which qualifying condi- 
tions there is no proof, or appellant might have had all 
the conditions with which he suffered if there had been 
no accident in which he was involved. The doctor said 
he knew of no way in which to evaluate the degree or 
extent of any aggravation which any injury of the acci- 
dent could have caused appellant. 

The estimate of Dr. Getscher of the permanent restric- 
tion of function of the body of appellant as a whole 
which impaired his ability to work was about 10 to 15 
percent but he explained that the estimated disability 
of which he spoke resulted, in his opinion, from all 
causes which affected appellant, including his defective 
lower back, the result thereof, and the surgical opera- 
tions. The doctor expressed this view in these words: 
“As a result of everything that has happened up until 
today * * *.” Dr. Getscher or any other witness did not 
attempt to evaluate what if any disability or damage 
was caused appellant by the accident alone. The ex- 
tent of the injury or damage was an element of the case 
of appellant and proof thereof was indispensable to 
his success. Borcherding v. Eklund, supra; Wylie v. 
Czapla, supra; Weisenmiller v. Nestor, 153 Neb. 153, 43 
N. W. 2d 568; Restatement, Torts, § 912, p. 574. 

The judgment should be and it is affirmed. 

AFFIRMED. 


JAMES HARRIS, APPELLANT, V. ROBERT PULLEN, APPELLEE. 
99 N. W. 2d 238 


Filed November 20, 1959. No. 34631. 


1. Negligence: Trial. In a case where the defendant pleads that 
the plaintiff was guilty of contributory negligence the burden 
is on him to prove that defense by a preponderance of the 
evidence. 

If the evidence adduced by the plaintiff tends 
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to prove the defense of contributory negligence. the defendant 

is entitled to receive the benefit thereof and it is the duty of the 

court to so instruct the jury. : 

Where different minds may reasonably draw 
different conclusions from the evidence, or there is a conflict 

- in the evidence as to whether or not negligence or contributory 
negligence has been established, the question is for the jury. 

4. Trial. A motion for a directed verdict must, for the purpose of 
decision thereon, be treated as an admission of the truth of all 
material and relevant evidence submitted on behalf of the party 
against whom the motion is directed, and such party is entitled 
to have every controverted fact resolved in his favor, and to 
have the benefit of every inference that can reasonably be 
deduced from the evidence. 

5. Appeal and Errer. The function of this court, in determining 
whether or not a verdict has been sustained or whether or not 
there is evidence sufficient for submission to a jury, is not to 
weigh evidence, but to ascertain whether or not there is evi- 
dence to sustain the verdict of a jury in the exercise of its 
function as the trier of the facts. 

6. Automobiles: Negiigence. It is the duty of the driver of a 
motor vehicle to have his vehicle under such reasonable control 
as will enable him to avoid a collision with other vehicles, 
assuming that the drivers thereof will exercise due care. 

The driver of a motor vehicle has the duty to 
keep a proper lookout and watch where he is driving even 
though he is rightfully on the highway and has the right-of-way 
or is driving on the side of the highway where he has a lawful 
right to be. 

8 Trial. A motion for judgment notwithstanding the verdict may 
not properly be sustained in the absence of a motion for a 
directed verdic: which motion should have been sustained because 
of a want of evidence. 


AppeaL from the district court for Merrick County: 
Rosert D. Flory, Jupce. Affirmed. 


Philip T. Morgan, for appellant. 
Luebs & Elson and Howard E. Tracy, for appellee. 


Heard before Summons, C. J., Carrer, Mzssmore, 
YEAGER, CHAPPELL, WENKE, and Bos.aucn, JJ. 


YEAGER, J. 
This is an action for damages for personal. injuries, 
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doctor and hospital bills, and property damage by James 
Harris, plaintiff and appellant, against Robert Pullen, 
defendant and appellee. The case was tried to a jury 
which returned a verdict in favor of the defendant and 
against the plaintiff. Judgment was rendered on the 
verdict. Thereafter the plaintiff filed a motion for judg- 
ment notwithstanding the verdict and in the alternative 
a motion for new trial. Both elements of the motion 
were overruled. From the judgment, the order overrul- 
ing the motion for judgment notwithstanding the verdict, 
and the order overruling the motion for new trial the 
plaintiff has appealed. 

The factual background of the action, about which 
there is no substantial dispute is that early in the morn- 
ing while it was still dark on September 29, 1958, the 
plaintiff left his home in Fullerton, Nebraska, and pro- 
ceeded southward on State Highway No. 14, a black-top 
road. At about 5:30 a.m. on that day after he crossed 
the county line into Merrick County, Nebraska, the front 
end of his automobile came into collision with the rear 
end of a truck owned by, and at the time used in the 
business of, the defendant and operated by Marvin 
Rogers, an employee of the defendant, in a southerly 
direction on State Highway No. 14. There is some evi- 
dentiary dispute about time but that is of no real im- 
portance. It is not disputed that the happenings in- 
volved occurred before daybreak. 

It is the contention of the plaintiff that the collision 
came about as the result of the negligence of Rogers 
which negligence was attributable to the defendant. No 
contention is made that the defendant is not liable if 
Rogers was negligent. It is the further contention of the 
plaintiff that as results of the collision he was injured; 
he became obligated for doctor and hospital bills; and 
his automobile was damaged, by reason of all of which 
he suffered damages. 

The plaintiff, to the extent necessary to state here, 
charged that the negligence of Rogers was as follows: 
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That the truck was being operated on the highway at 
night without lights; that Rogers failed to maintain a 
proper lookout; that he failed to yield the right-of-way; 
that he failed to yield one-half of the highway to the 
plaintiff; that he failed to signal his intention to turn 
left across the highway; and that he failed to exercise 
ordinary and reasonable care in the operation of the 
truck on the highway, and particularly in the light of his 
knowledge of the truck’s equipment. 

The defendant by answer denied that Rogers was 
guilty of any negligence, and charged affirmatively that 
any injury or damage suffered or sustained by plaintiff 
was the result of his own negligence. The charges of 
negligence against the plaintiff, which require mention, 
summarized are: That he operated his automobile at a 
high, dangerous, and unlawful rate of speed; that he 
failed to yield the right-of-way; that he failed under 
the circumstances to have his automobile under proper 
control; that in overtaking the truck he failed to pass 
to the left; that he failed to give a signal by use of his 
horn of his intention to pass; that he failed to apply his 
brakes; that he failed to have his automobile under such 
control as to be able to stop within the range of his 
vision; that he failed to swerve so as to avoid a collision; 
and that he failed to keep a proper lookout. 

The case was submitted to the jury by instructions 
which outlined the issue of negligence tendered by the 
plaintiff, the denial of the defendant, and his affirmative 
defense which in essence is the defense of contributory 
negligence, which defense, if supported by sufficient evi- 
dence, required the court to instruct on the rules relat- 
ing to the doctrine, which apply in this jurisdiction, con- 
trolling the comparison of negligence or comparative 
negligence. 

As grounds for reversal the brief of appellant contains 
numerous assignments of error. The following is a sub- 
stantial embodiment of the first five and the last three 
of these assignments: The trial court erred in refusing 
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to direct a verdict in favor of the plaintiff and against 
the defendant on the question of liability in consequence 
of which it was error to submit the question of contribu- 
tory negligence of the plaintiff and the rules relative to 
the comparison of negligence to the jury. The theory 
of this is that there is no evidence from which a jury 
could find that the plaintiff was guilty of negligence 
which caused or proximately contributed to the colli- 
sion and that Rogers was guilty of negligence which was 
the sole proximate cause. This requires an examination 
of the entire evidence bearing on that question. 

It is pointed out here that this determination must de- 
pend upon the testimony of both parties bearing on the 
subject. In other words, as applied to this case, if a 
jury could properly have found from the evidence of 
the plaintiff, or of the defendant, or both of them, that 
the plaintiff was guilty of negligence causing or proxi- 
mately contributing to the collision the decision herein 
must be against him on the stated embodiment of as- 
signed errors. 

A controlling rule is the following: “If the defend- 
ant pleads that the plaintiff was guilty of contributory 
negligence the burden is upon him to prove that defense 
and this burden does not shift during the trial of the 
case. However, if the evidence adduced by the plaintiff 
tends to prove that issue the defendant is entitled to re- 
ceive the benefit thereof and the court must instruct the 
jury to that effect.” Mundy v. Davis, 154 Neb. 423, 
48 N. W. 2d 394. See, also, Krepcik v. Interstate Transit 
Lines, 154 Neb. 671, 48 N. W. 2d 839; Murray v. Pear- 
son Appliance Store, 155 Neb. 860, 54 N. W. 2d 250; 
Price v. King, 161 Neb. 123, 72 N. W. 2d 608. 

Another controlling rule is the following: “Where 
different minds may reasonably draw different conclu- 
sions from the evidence, or there is a conflict in the evi- 
dence as to whether or not negligence or contributory 
negligence has been established, the question is for the 
jury.” Price v. King, supra. See, also, Becks v. Schus- 
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ter, 154 Neb. 360, 48 N. W. 2d 67; Young v. Stoetzel, 159 
Neb. 624, 68 N. W. 2d 186; Granger v. Byrne, 160 Neb. 
10, 69 N. W. 2d 293; Larsen v. Omaha Transit Co., 165 
Neb. 530, 86 N. W. 2d 564. 

The record discloses that the plaintiff was the only 
eyewitness to the actual collision. Rogers was the driver 
of the truck and was possessed of some firsthand infor- 
mation but his view of the collision was cut off by the 
body of the truck. On direct examination the plaintiff 
testified substantially that about 4:30 a.m. he left home 
in a 1947 Chevrolet automobile, which he had pur- 
chased about 2 weeks before for $35, and drove south 
on the highway, which was black-top; that the highway 
was straight and unobstructed; that he was proceeding 
at 40 to 45 miles an hour when he came over a hill; 
that he came upon the truck, hit his brakes, slowed up, 
and proceeded to pass; that when he got about even with 
the tailgate of the truck, the truck started cutting left 
across the white line down the center of the road; that 
the truck came clear over the white line; that he hit 
his brakes and came back to the right side as did also 
the truck, and the collision took place; that the truck had 
no lights and was dirty; that he had his own headlights, 
which were good, on bright; that his brakes were good 
and his horn was good; that he had the truck in view at 
all times as he approached and attempted to pass; that 
the driver of the truck gave no signal at any time; that 
the truck had no rear-view mirror and no license; and 
that the driver of the truck said he was attempting to 
turn into a pasture on the east or left side of the high- 
way to feed cattle. 

On cross-examination the plaintiff testified that he 
had stated previously that he was from 50 to 75 feet 
away when he saw the truck but that he was from 100 
to possibly 150 feet away; that when he saw the truck he 
was going 35 to 40 miles an hour; that he did not know 
if he sounded his horn; that when he first saw the 
truck it was on the right side of the road as was also the 
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plaintiff; that he slowed down, moved over to the left 
or east side, speeded up, and proceeded to pass the truck 
which was going real slow, about 10 to 15 miles an hour; 
that he was going about 40 miles an hour when he got 
even with the tailgate of the truck at which time he 
was over in the east or left lane; that he let up on the 
footfeed, hit his brakes, and came back into the west 
lane as did also the truck; that when the impact took 
place two wheels of his automobile were on the black- 
top and two in the ditch; that the front end of the auto- 
mobile came in contact with the right rear wheel of 
the truck; and that at that time he was moving at the 
rate of about 30 to 35 miles an hour. On redirect exam- 
ination he testified that there was no room to pass 
the truck to the left. 

The plaintiff testified that he hit his brakes a time 
or two but did not state that he tried to stop. He testi- 
fied in effect that on approaching the truck he traveled 
down the right side of the road on which side the truck 
had been moving; that he then turned to the left side 
and proceeded until he was about even with the tailgate 
of the truck which was going 10 to 15 miles an hour but 
could not pass on that side because the truck had moved 
over; that he then turned to the right to pass but could 
not do so because the truck had also moved over to the 
right; and that during all of which time he was driving 
at speeds of from 30 to 40 miles an hour. 

There is evidence on behalf of the plaintiff that the 
black-top on the highway was 25 feet 6 inches in width; 
that the collision occurred about 24 feet west of the 
east line and 53 feet north of a way into a pasture 
which Rogers intended to enter with the truck; that plain- 
tiffs automobile stopped at the point of collision; and 
that there were skid marks made by plaintiff’s automo- 
bile starting from a point 91 feet north of the point of 
collision in the middle of the road and extending toward 
the west side of the road. 

Rogers was a witness for the defendant and on direct 
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examination in pertinent part he testified in substance 
that he was the driver of the truck; that the truck had no 
rear-view mirror; that when he wanted to look back he 
stepped outside and looked back while sitting on the 
edge of the seat; that this was necessary, but not dif- 
ficult, because the body of the truck is wider than the 
front or cab; that the maximum speed is 10 miles an 
hour; that he was first aware of plaintiff’s automobile 
when he started turning the steering wheel east, at which 
time he stepped out and saw the lights, after which he 
turned back to the right; that at that time he was about 
a foot across the center line of the highway; that when 
he saw the lights they were at least a half block away; 
that the automobile was at that time on the left side of 
the road; that he moved about 50 feet between the time 
he saw the lights and the time the collision occurred; 
that he could see that the car coming was trying to pass; 
that its speed was between 45 and 50 miles an hour; that 
he was clear over to the right or west side when the 
collision occurred; and that the speed of the truck as it 
was returning to the right side was about 5 to 10 miles 
an hour. 

On cross-examination he testified that the truck was 
about 6 feet wide and that the cab was narrower; that 
he intended to make a left turn across the highway; and 
that he gave no signal of his intention. On redirect 
examination he said the left side of the truck body ex- 
tended out about a foot farther than the end of the seat. 

On this evidence this court is first required to deter- 
mine the question of whether or not the plaintiff was 
entitled to a directed verdict on the ground that it was 
conclusively shown that Rogers was guilty of negligence 
which was the sole and proximate cause of the collision, 
and that therefore there was no question of negligence 
for submission to a jury. If this first question is to be 
decided adversely to the plaintiff then it becomes neces- 
sary to ascertain whether or not the court properly in- 
structed the jury on the issue of negligence and whether 
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or not the verdict of the jury properly responded to the 
instructions. 

Neither the form nor particular substance of any in- 
struction relating to negligence is attacked. The attack 
is only upon the propriety of the giving of instructions 
in the light of the evidence. 

The determination of whether or not a motion for 
directed verdict should be granted must be made in the 
light of the following: “A motion for a directed verdict 
must for the purpose of decision thereon be treated as 
an admission of the truth of all material and relevant 
evidence submitted on behalf of the party against whom 
the motion is directed. Such party is entitled to have 
every controverted fact resolved in his favor, and to have 
the benefit of every inference that can reasonably be 
deduced from the evidence.” Roberts v. Carlson, 142 
Neb. 851, 8 N. W. 2d 175. See, also, Halliday v. Raymond, 
147 Neb. 179, 22 N. W. 2d 614; Gutoski v. Herman, 147 
Neb. 1001, 25 N. W. 2d 902; Segebart v. Gregory, 156 
Neb. 261, 55 N. W. 2d 678. 

If a record is examined in the light of the foregoing 
rule and it is found that there is conflicting evidence 
on an issue of fact a verdict may not be directed but the 
issue must be submitted to a jury for determination. 
See, Stoffel v. Metcalfe Constr. Co., 145 Neb. 450, 17 N. 
W. 2d 3; Gutoski v. Herman, supra; Spaulding v. Howard, 
148 Neb. 496, 27 N. W. 2d 832; Norman v. Sprague, 167 
Neb. 528, 93 N. W. 2d 637. 

In determining the sufficiency of evidence to sustain 
a verdict it must be considered most favorably to the 
successful party, that is, every controverted fact must 
be resolved in his favor and he is entitled to have the 
benefit of every reasonable inference which may be de- 
duced therefrom. See, Clouse v. St. Paul Fire & Marine 
Ins. Co., 152 Neb. 230, 40 N. W. 2d 820, 15 A. L. R. 2d 
1008; Norman v. Sprague, supra. 

As pointed out the verdict in this case was for the 
defendant. It was as follows: ‘We, the Jury duly im- 
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panelled and sworn in the above entitled cause do find 
in favor of the defendant and that plaintiff has no cause 
of action.” 

Under the terms and content of the instructions the 
jury, subject to the existence or nonexistence of evidence 
and the determination of the weight which the jury con- 
cluded that it was entitled to receive, was empowered to 
return a verdict the effect of which was to say that the 
negligence of Rogers was the sole proximate cause of 
the collision, and accordingly the plaintiff was entitled 
to recover his entire damages; or that the plaintiff had 
failed to prove that Rogers was guilty of negligence, in 
which event the plaintiff would be entitled to no re- 
covery; or that Rogers was guilty of gross negligence and 
the plaintiff was guilty of negligence which was slight 
by comparison, which would entitle the plaintiff to a 
verdict with the amount of recovery reduced on the basis 
of comparison; or that Rogers was guilty of gross negli- 
gence and the plaintiff was guilty of negligence more 
than slight by comparison, in which event the plaintiff 
could not recover; or that Rogers was guilty of negli- 
gence less than gross by comparison and the plaintiff 
was guilty of slight negligence, in which event the plain- 
tiff could not recover. 

In view of the fact that the verdict is general in its 
terms it is not possible to ascertain to which of these 
propositions the jury intended that its verdict should 
respond. It could have responded to any one or more 
of them, depending upon whether or not there was evi- 
dence or lack of evidence for support of the verdict. 

In an approach to this it must be borne in mind that 
the function of this court is not to weigh evidence, but 
to ascertain whether or not there is evidence to sustain 
the’ verdict of the jury in the exercise of its function as 
the trier of the facts. See, Arman v. Structiform En- 
gineering Co., 147 Neb. 658, 24 N. W. 2d 723; Danner v. 
Walters, 154 Neb. 506, 48 N. W. 2d 635; Borcherding v. 
Eklund, 156 Neb. 196, 55 N. W. 2d 643; Jacobsen v. Po- 


308 NEBRASKA REPORTS {Vou. 169 
Harris v. Pullen 


land, 163 Neb. 590, 80 N. W. 2d 891; Eden v. Klaas, 166 
Neb. 354, 89 N. W. 2d 74. 

Referring back now to the summary of evidence it 
is recalled that Rogers said that he was never more than 
about a foot over the middle line of the black-top and 
from that point he turned back to the right after seeing 
the lights on the plaintiff’s car as much as a half block 
back at which time plaintiff was attempting to pass. If 
this was true there was a width of around 11 feet of 
black-top between the truck and the east edge of the 
black-top. The plaintiff said that he saw the truck when 
it was 100 feet, possibly 150 feet, away and that it passed 
entirely east of the middle line of the road and into the 
lane whereon he was seeking to pass, which lane he fol- 
lowed until he was about even with the tailgate of the 
truck. The plaintiff gave no testimony that he attempted 
to stop his car so as to avoid a collision. There is evi- 
dence of skid marks made by plaintiff's car starting 
in the middle of the road 91 feet back of the point of col- 
lision and extending to the right into the west lane. 
From this of course it could be inferred that plaintiff's 
car was never wholly in the east lane from the time it 
was 91 feet back of the point of collision. From this it 
becomes clear that there were facts as to the cause of 
collision which were materially in dispute. 

Involved with the material facts to be considered here- 
in are certain principles which define the duties and ob- 
ligations of operators of automobiles on the highways. 
With particular reference in this case to the duties and 
obligations of the plaintiff at the time and place and 
under the circumstances disclosed by the record, the 
plaintiff was under a duty to observe the following rules: 

“The law requires a driver of a motor vehicle to have 
his car under such reasonable control as will enable him 
to avoid a collision with other vehicles, assuming that 
the drivers thereof will exercise due care. 

“The driver of a motor vehicle has the duty to keep a 
proper lookout and watch where he is driving even 
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though he is rightfully on the highway and has the right- 
of-way or is driving on the side of the highway where he 
has a lawful right to be. He must keep a lookout ahead 
or in the direction of travel or in the direction from which 
others may be expected to approach and is bound to 
take notice of the road, to observe conditions along the 
way, and to know what is in front of him for a reasonable 
distance.” Bear v. Auguy, 164 Neb. 756, 83 N. W. 2d 
559. See, also, Stanley v. Ebmeier, 166 Neb. 716, 90 N. 
W. 2d 290. 

The plaintiff’s duty in relation to passing the truck was 
to pass to the left at a safe distance. See § 39-7,109, 
R. R. S. 1943. 

On the record made and under the cited rules it be- 
comes clear that on none of the theories contained in the 
embodiment of assignments of error is the plaintiff en- 
titled to prevail. The assignments are predicated on 
the basic theory that there was no question of negli- 
gence or of contributory negligence for submission to 
the jury, but on the contrary, on the evidence it was 
the duty of the district court and is now the duty of this 
court to hold as a matter of law that negligence of 
Rogers was the sole proximate cause of the collision. 

The record justifies no such conclusion. From the 
evidence the jury, in the exercise of its function and in 
the light of the duties and obligations of the plaintiff 
under law, could have found by the verdict returned 
that in the exercise of ordinary care the plaintiff could 
“have passed the truck to the left and avoided any colli- 
sion, and in his failure so to do his negligence was the 
sole proximate cause of the collision. It could have found 
that Rogers was guilty of gross negligence which was a 
proximate cause of the collision and the plaintiff was 
guilty of contributory negligence which was more than 
slight. Further it could have found that Rogers was 
guilty of negligence less than gross which was a proxi- 
mate cause of the collision and the plaintiff was guilty 
of slight negligence which contributed thereto. 
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As was indicated the theory which was employed by 
the jury is not ascertainable. The duty of this court 
however is not to ascertain the theory but to ascertain 
whether or not there was evidence sufficient to sustain 
the verdict of the jury on one or more of these theories. 

As has been pointed out there was evidence from which 
the jury could have found that the plaintiff was guilty 
of negligence which was the proximate cause of the col- 
lision or that he was guilty of contributory negligence 
which proximately contributed thereto. The court did 
not therefore err in overruling the motion of the plain- 
tiff for a directed verdict in his favor on the issue of neg- 
ligence, and accordingly and for the same reasons it did 
not err in overruling the motion for new trial. Also for 
the same reasons the court did not err in overruling the 
motion for judgment notwithstanding the verdict. A 
motion for judgment notwithstanding the verdict may 
not properly be sustained in the absence of a motion for 
a directed verdict which motion should have been sus- 
tained because of a want of evidence. See, § 25-1315.02, 
R. R. S. 1943; Hamilton v. Omaha & C. B. St. Ry. Co., 
152 Neb. 328, 41 N. W. 2d 139; Pavlicek v. Cacak, 155 
Neb. 454, 52 N. W. 2d 310; Borcherding v. Eklund, supra. 
This statutory provision and these cases declare the con- 
ditions under which a motion for judgment notwith- 
standing the verdict shall be sustained. They also make 
clear the proposition that when these conditions are 
not met, then it is improper and erroneous to sustain 
such a motion. 

The conclusion reached is that there was no error in 
the submission of the issues as to negligence to the jury 
and nothing has been presented which impairs the va- 
lidity of the verdict returned by the jury thereon. 

There is but one other assignment of error which re- 
quires specific mention. This is true since all others 
refer either to the subject of damages, which subject is 
eliminated by the conclusion reached concerning the 
issues of negligence and the verdict of the jury, or they 
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are so indefinite and uncertain as not to permit of 
consideration. 

The one requiring comment asserts that the court erred 
in submitting the “sudden emergency” doctrine to the 
jury. The assignment is not referred to in argument 
and is supported by no proposition of law. In this 
light consideration of it is not required herein. 

For the reasons appearing herein it appears that the 
judgment of the district court should be and it is 


affirmed. 
AFFIRMED. 


In RE ESTATE OF ADDIE THOMPSON, DECEASED. 
CLaup E. Topp, ExEcUTOR OF THE WILL OF ADDIE 
THOMPSON, DECEASED, ET AL., APPELLEES, Vv. COUNTY OF 
Box Butte, STATE oF NEBRASKA, A POLITICAL SUBDIVISION, 


ET AL., APPELLANTS. 
99 N. W. 2d 245 


Filed Ncvember 20, 1959. No. 34646. 


1. Statutes. The rule that adoption of the wording of a statute 
from another legislative jurisdiction carries with it the previous 
judicial interpretations of the wording rests on a presumption of 
legislative intention which varies in strength with the similarity 
of the language, the established character of the decisions in 
the jurisdiction from which the language was adopted, and the 
presence or lack of other indicia of intention. 

Where one state or sovereignty adopts a statute of 

another state or sovereignty, which has already received a 

known and definite construction in its courts, it is presumed to 

adopt the construction thus given. 

The essential elements upon which the presumption is 

based is, that it has already received a known and definite con- 

struction. The construction must have been fixed and uni- 
form and must have been so long established as to have been 
known, or so that it reasonably might have been known, to the 

Legislature adopting it. 

The meaning of a statute cannot be considered as 

settled by judicial construction, so as to carry that construc- 
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tion with it to the jurisdiction where it is adopted, when it has 
not been so settled by the highest judicial authority which can 
pass upon the question. 


5. The fundamental principle of statutory construction 
is to ascertain the intent of the Legislature, and to discover 
that intent from the language of the act itself. 

6. It is not the court’s duty nor within its province to 
read a meaning into a statute that is not warranted by legis- 
lative language. 

7. Where words of a statute are plain, direct, and unam- 
biguous, no interpretation is needed to ascertain their meaning. 

8. The court cannot read a meaning into statutes that is 
not warranted by the legislative language. 

9. Neither is it within the province of a court to read 


plain, direct, and unambiguous language out of a statute. 

10. Statutes: Taxation. Statutes exempting property from taxa- 
tion are to be strictly construed, and one contending that his 
property is exempt from such tax must show clearly that he is 
within the exceptions provided by statute. 


11. The same rule applies to a statute exempting 
certain legacies from an inheritance tax. 
12. To be exempt from an inheritance tax, a leg- 


acy must come within the strict letter of the statute. 
13. Statutes. Courts should give to statutory language its plain 
and ordinary meaning. 
APPEAL from the district court for Box Butte County: 
Eart L. Meyer, JupGce. Reversed and remanded with 
directions. 


Gantz, Hein & Moran and Lawrence E. Mitchell, for 
appellants. 


Reddish & Fiebig and H. Alan Curtiss, for appellees. 


Heard before Stmmowns, C. J., CARTER, Mrssmore, 
YEAGER, CHAPPELL, WENKE, and BosLAuGH, JJ. 


Srmmons, C. J. 

This appeal presents the question of whether an in- 
heritance tax is payable under the rates provided in 
section 77-2004, R. R. S. 1943, or in section 77-2006, R. R. 
S. 1943. 

The facts are not in dispute. Ella Thompson was 
born the daughter of Addie and Eugene E. Thompson. 
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Ella was married to Claud E. Todd in 1927. She died 
in 1932, being at all times from 1927 to the date of her 
death, the wife of Claud E. Todd. Claud E. Todd mar- 
ried Eldora in 1936 and they have remained husband 
and wife since that date. 

By will dated May 31, 1957, Addie Thompson devised 
and bequeathed a substantial part of the residue of 
her estate to Claud E. Todd and Eldora Todd. 

Addie Thompson died November 8, 1957. 

The county court held that the inheritance tax was 
payable under the provisions of section 77-2006, R. R. 
S. 1943. The district court on appeal held that the 
tax was payable under the provisions of section 77-2004, 
R. R. S. 1943. The counties involved are Box Butte 
and Sheridan. They appeal here. 

We reverse the judgment of the trial court and re- 
mand the cause with directions to hold the tax payable 
under the provisions of section 77-2006, R. R. S. 1943, 
and render judgment accordingly. 

Section 77-2004, R. R. S. 1943, provides in part: “In 
the case of a father, mother, husband, wife, child, 
brother, sister, wife or widow of a son, husband of a 
daughter, child or children legally adopted as such in 
conformity with the laws of the state where adopted, 
any lineal descendant born in lawful wedlock, or any 
lineal descendant legally adopted as such in conformity 
with the laws of the state where adopted; or to any person 
to whom the deceased for not less than ten years prior 
to death stood in acknowledged relation of a parent; 
* * * 2? (Emphasis supplied.) 

Section 77-2005, R. R. S. 1943, provides in part: “In 
the case of an uncle, aunt, niece, or nephew related to 
the deceased by blood or legal adoption, or other lineal 
descendant of the same, * * *.” 

Section 77-2006, R. R. S. 1943, provides in part: “In 
all other cases * * *,” 

The tax is a progressive one in amount depending 
upon which section is applicable. It is obvious that 
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those situations that do not fall within the provisions 
of sections 77-2004 or 77-2005, R. R. S. 1943, fall with- 
in the provisions of section 77-2006, R. R. S. 1943. 

At the outset we are presented with the conten- 
tion that we are bound by the construction placed upon 
a like statute in New York by In re Ray’s Estate, 13 
Misc. 480, 35 N. Y. S. 481, which held that: ‘Laws 
1892, c. 399, § 2, exempting from the transfer tax a 
legacy to the ‘husband of a daughter’ of testator, in- 
cludes the husband of a deceased daughter, though 
he has remarried.” 

This contention proceeds on the statement contained 
in In re Estate of Dowell, 149 Neb. 599, 31 N. W. 2d 745, 
that our “statute was taken” from New York; and on 
the fact that the decision in In re Ray’s Estate ante- 
dated the adoption of our inheritance tax statutes. 
There is a statement, however, in In re Estate of San- 
ford, 90 Neb. 410, 133 N. W. 870, 45 L. R. A. N.S. 228, 
that our act is almost a literal copy of the Illinois act. 
Judge Fawcett in dissenting states that it was taken 
from New York’s act of 1887. 

It appears that New York first passed an inheritance 
tax law in 1885. Laws of New York 1885, c. 483, p. 
820. The 1887 act was an amendment of the 1885 act. 
Laws of New York 1887, c. 713, p. 921. The act in section 
1 provided a tax on “all property” passing by will or 
intestacy to any persons “other than to or for the use 
of his or her father, mother, * * * the wife or widow 
of a son, or the husband of a daughter, * * *.” 

It is interesting to note that in its original 1885 act 
(Laws of New York 1885, c. 483, § 2, p. 820) in setting 
out procedures where there was an estate for life or 
years involved, the statute referred only to “widow of 
a son.” This provision does not appear to have been 
retained in the 1887 act. Laws of New York 1887, c. 
713, p. 921. It does appear, however, in the Illinois 
act (Laws of Illinois 1895, § 2, p. 302), and in our 1901 
act. Laws 1901, c. 54, § 2, p. 415. Illinois adopted an 
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inheritance tax act in 1895. Laws of Illinois 1895, p. 301. 
In it appears language found in the 1885 New York act 
and not in the 1887 New York act as above noted. 

It is interesting also to note that Illinois added a pro- 
vision comparable to our section 77-2005, R. R. S. 1943. 
Laws of Illinois 1895, § 1, p. 301. As it appears in 
our original act, Laws 1901, c. 54, p. 414, the language of 
our original act of 1901 appears to be substantially a 
copy of the Illinois act of 1895. 

In People v. Beckers, 413 Ill. 102, 108 N. E. 2d 5, the 
Supreme Court of Illinois stated that its act, in part at 
least, was taken from the New York act of 1885. A 
comparison of the acts sustains that conclusion. 

So an accurate statement, based on this research, 
would appear to be that we adopted substantially the 
Illinois act after Illinois had adopted a modification of 
New York’s 1885 act. 

But the quest for a source of the statute need not 
stop there. There were nine states that adopted in- 
heritance tax laws before the New York act. Pennsyl- 
vania in 1826 was the first to do so. Pinkerton and 
Millsaps, Inheritance and Estate Taxes, c. II, § 14, p. 10. 

Purdon’s Digest (Brightly 9th Ed.), 1700-1861, page 
148, sets out the Pennsylvania act. Repeatedly in the 
New York act language is used that is the same or 
quite comparable to the Pennsylvania act. It is apparent 
that whoever drafted the New York act studied the 
Pennsylvania act or one of comparable language. It 
is quite certain that before New York adopted its act 
the Supreme Court of Pennsylvania had construed 
its act as set out later herein. See Commonwealth v. 
Powell, 51 Pa. 438. 

The general rule to which the appellees resort is one 
well established in this state. It is stated in James 
Forrester & Co. v. Kearney Nat. Bank, 49 Neb. 655, 68 
N. W. 1059, as follows: “Where the legislature adopts 
the statute of another state, it likewise adopts the judi- 
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cial construction which it had already received by the 
highest court in such state.” 

In some of our decisions we use the expression 
“courts.” We did so in In re Estate of Dowell, supra. 
We used “highest courts” in International Milling Co. v. 
North Platte Flour Mills, 119 Neb. 325, 229 N. W. 22. 
In Magner v. Kinney, 141 Neb. 122, 2 N. W. 2d 689, we 
referred to the “settled construction” of the foreign 
jurisdiction. In State. v. Boatman, 142 Neb. 589, 7 
N. W. 2d 159, 144 A. L. R. 585, we said: “We quite 
agree that in construing a statute borrowed from a 
foreign state there is a presumption that the legisla- 
ture adopted it with approval of all interpretations given 
it by the court of last resort of that state.” 

“* * * when a statute has been adopted from another 
state, ordinarily the construction given prior to its 
adoption by the courts of that state will be followed in 
the adopting state, in the absence of any indication of a 
contrary intention on the part of the Legislature. The 
rule is subject to the qualification, however, that a 
construction of such a statute by the state from which it 
was adopted is entitled to no greater consideration than 
previous decisions of this court, and will be rejected for 
reasons which would require the overruling thereof 
had it been first adopted in this state.”” Nebraska Mid- 
State Reclamation Dist. v. Hall County, 152 Neb. 410, 41 
N. W. 2d 397. 

The above is not intended to be an all-inclusive sum- 
mary of our decisions. 

The Supreme Court of the United States has recently 
stated the rule as follows: “The ‘general rule that adop- 
tion of the wording of a statute from another legisla- 
tive jurisdiction carries with it the previous judicial 
interpretations of the wording * * * rests on a presump- 
tion of legislative intention * * * which varies in strength 
with the similarity of the language, the established 
character of the decisions in the jurisdiction from which 
the language was adopted and the presence or lack of 
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other indicia of intention.’” Yates v. United States, 
354 U.S. 298, 77 S. Ct. 1064, 1 L. Ed. 2d 1356. 

In Smith v. Baker, 5 Okl. 326, 49 P. 61, the rule was 
stated as follows: ‘“* * * where one state or sovereign- 
ty adopts a statute of another state or sovereignty, 
which has already received a known and definite con- 
struction in its courts, it is presumed to adopt the 
construction thus given. * * * The essential elements 
upon which the presumption is based is, that it has al- 
ready received a known and definite construction. The 
construction must have been fixed and uniform and 
must have been so long established as to have been 
known, or so that it reasonably might have been known, 
to the legislature adopting it. * * * The meaning of a 
statute cannot be considered as settled by judicial con- 
struction, so as to carry that construction with it to 
the jurisdiction where it is adopted, when it has not 
been so settled by the highest judicial authority which 
can pass upon the question.” 

It should be stated that reported decisions of trial and 
intermediate appellate courts are to be considered for 
whatever persuasive merit they deserve. 

In re Ray’s Estate, supra, was decided in July 1895. 
It was published in the New York Supplement Reports 
in 1896. Our inheritance tax law was enacted in 1901 
and approved April 1, 1901. Laws 1901, c. 54, pp. 414, 
422. 

Judicial credulity does not require us to presume that 
our Legislature less than 5 years after the publica- 
tion of the decision of In re Ray’s Estate, supra, knew 
or should have known of that isolated decision of a 
surrogate’s court in one New York county and intended 
to adopt the construction there placed on the act. Like- 
wise that one isolated decision cannot be held to have 
established a known and definite construction of the 
act. Obviously it was not even a solitary construction 
of the highest judicial authority of New York. 

We accordingly put aside In re Ray’s Estate, supra, 
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as not having any controlling presumptive weight. 

We have held that the fundamental principle of statu- 
tory construction is to ascertain the intent of the Leg- 
islature, and to discover that intent from the language 
of the act itself. It is not the court’s duty nor within 
its province to read a meaning into a statute that is 
not warranted by legislative language. Chicago & 
N. W. Ry. Co. v. City of Seward, 166 Neb. 123, 88 N. W. 
2d 175. 

We have also held that: “Where words of a statute 
are plain, direct, and unambiguous, no interpretation is 
needed to ascertain their meaning, and the court can- 
not read a meaning into statutes that is not warranted 
by the legislative language. Neither is it within the 
province of a court to read plain, direct, and unambigu- 
ous language out of a statute.” Heppe v. State, 162 
Neb. 403, 76 N. W. 2d 255. 

The language of our statute here involved is the mean- 
ing of the phrase “husband of a daughter.” It must be 
contrasted with “wife or widow of a son.” 

It will be noted that section 77-2004, R. R. S. 1943, 
relates to those “immediate relatives” as stated in the 
catch-phrase heading, those who are related by blood, 
or consanguinity; also those where the relationship de- 
pends upon marriage; and those legally adopted or those 
to whom the deceased stood in the relationship of a 
parent. 

Section 77-2005, R. R. S. 1943, provides for a more 
burdensome tax in the case of named remote relatives 
by blood or legal adoption. This section incorporates 
no one because of a marriage relationship. Finally sec- 
tion 77-2006, R. R. S. 1943, applies “In all other cases 
om ke 9? 

Sections 77-2004 and 77-2005, R. R. S. 1943, set out 
those certain named parties who are excluded from 
the heavier tax of section 77-2006, R. R. S. 1943. 

The rules of construction applicable here are: “* * * 
statutes exempting property from taxation should be 
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strictly construed, and one contending that his property 
is exempt from such tax must show clearly that he is 
within the exceptions provided by statute. * * * The 
same rule should be applied to a statute exempting cer- 
tain legacies from an inheritance tax. To be exempt 
from an inheritance tax, a legacy must come within 
the strict letter of the statute.” In re Estate of Rudge, 
114 Neb. 335, 207 N. W. 520. See, also, In re Estate of 
Robinson, 138 Neb. 101, 292 N. W. 48. 

“Courts should give to statutory language its plain 
and ordinary meaning.” Foote v. County of Adams, 163 
Neb. 406, 80 N. W. 2d 179. 

It follows that Mr. Todd, to escape the higher tax 
burden of section 77-2006, R. R. S. 1943, must bring 
himself within the “husband of a daughter” classifica- 
tion. That he occupied that relationship from 1927 to 
1932 is patent. That he did not occupy it after 1932 
seems patent were it not for decisions upon which Mr. 
Todd relies. Accordingly we go to those decisions. 

We take up first In re Ray’s Estate, supra. The au- 
thor of the opinion frankly states that he prepared the 
first two-thirds of the opinion before discovering that 
the tax exemption claimant had remarried and was liv- 
ing with a second wife. The first part of the opinion 
was written on the supposition that the testatrix and 
beneficiary were living together as mother and son. 
The opinion proceeds on the reasoning that “widower” 
would be a better designation of the claimant than 
“husband” and that “husband” or “surviving husband” 
means the same as widower. It is then argued that 
because the Legislature did not restrict the exemption 
to a husband whose wife was living that claimant 
came within the act. This reasoning assumes that the 
Legislature was required to exclude the claimant by 
specific language. On the contrary in this state he must 
show that he is included within the language of the 
exemption, for otherwise he comes within the “In all 
other cases” provision of section 77-2006, R. R. S. 1943. 
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The opinion next states that because the statute says 
wife’ or ‘widow’ of a son” and says only “husband 
of a daughter” it was intended that the husband of a 
daughter was entitled to the exemption even though 
the daughter be dead because “both should be equally 
entitled to be exempted * * *.” The opinion sug- 
gests that “no satisfactory reason can be urged” other- 
wise. Possibly the reason may be related to the ages- 
old promise of Ruth to Naomi: ‘“* * * thy people shall 
be my people, * * *.” Book of Ruth, c. 1, verse 16. But 
putting that aside, it is patent that the matter of the 
exemptions, to whom they apply, and the amount of 
the exemptions, is a legislative matter and not a judi- 
cial prerogative. The court in In re Ray’s Estate, supra, 
treated it as a judicial prerogative. 

After having found out that the claimant had remar- 
ried, the court arrived at the conclusion that the statute 
not having made remarriage a bar it did not intend to 
do so. Here again the court reverses the burden. Under 
our rules of construction the claimant must bring him- 
self within the exemption. Our Legislature was not 
saying who was not exempt, but who was exempt from 
the higher tax burden of sections 77-2005 and 77-2006, 
R. R. S. 1943. 

We have given the Ray case far more space than its 
merit deserves. We have done so because of the reliance 
that other courts and claimants here put upon it. We 
hold that this court is not bound by it nor are we per- 
suaded that it is a sound precedent. 

We have heretofore traced language comparable to 
our statutes back to the much earlier law of Pennsyl- 
vania. We now call attention to Commonwealth v. 
Power, supra, decided in 1866. There the statute pro- 
vided exemptions to the “wife or widow of a son.” 
Section 77-2004, R. R. S. 1943, uses this phrase. The 
court with reference to the meaning of widow said: 
“The word is so entirely and exclusively descriptive of 
an unmarried condition, having once been married, that 
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any other sense would be figurative.” The court held: 
“To assert successfully a privilege or exemption against 
a general law, the party must bring him or herself clear- 
ly within the class exempted; * * *.” That is our rule. 
The court held that a widow of a son, who remarried 
during the life of the testatrix (mother of son), was 
not entitled to the exemption. Here to sustain claimant 
it is necessary to first find that “husband of a daughter” 
includes “widower of a daughter” and that widower of 
a daughter includes a widower who has remarried. 

The above is a decision of the Supreme Court of 
Pennsylvania and antedates the New York statute by 
20 years and the New York decision by more than 
25 years. If we are to follow the prior construction 
rule herein discussed, it would seem more reasonable 
to presume that our Legislature knew of the decision 
of the Supreme Court of Pennsylvania than that it 
knew of the then recent decision of a surrogate’s court 
in a New York county. We do not extend the pre- 
sumption to either case. 

In re Rhead’s Estate, 288 Mich. 220, 284 N. W. 706, 
involved the construction of the term “widow of a son.” 
The widow had remarried. The court held that the term 
“widow” refers to the person and not the state or con- 
dition of the woman. The court construed the term to 
mean widow of a son who was deceased. The case is 
not precisely the one which we have before us. We are 
unable to follow the reasoning of the court. Clearly a 
“person” in the “state or condition” described in the 
statute must exist before the exemption applies. 

In re Atherton’s Estate, 333 Mich. 193, 52 N. W. 2d 
660, involved the husband of a daughter who had re- 
married. The court there put aside In re Rhead’s Estate, 
supra, as not materially helpful. The court following 
In re Ray’s Estate, supra, and largely its reasoning, 
reached the conclusion that “husband of a daughter” 
included the widower of a deceased daughter. The court 
accepted the prior interpretation of the New York stat- 
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ute rule. The court refused to follow Canal Nat. Bank 
of Portland v. Bailey, 142 Me. 314, 51 A. 2d 482 (to 
which we refer later), because there the decision “seems 
to have turned” upon the fact that the claimant had re- 
married (as claimant did here) before the testator’s 
death and therefore was not the “widower” of a daugh- 
ter. To that extent the decision is in accord with the 
conclusion we reach here. The case finally turned on a 
construction that “husband” included “widower.” If 
that be true, then “wife” includes “widow” and the 
term “or widow” must be held to be surplusage in our 
act. The Michigan court did not comment on that situ- 
ation. We commend a reading of the dissenting opinion 
as being more in accord with our rules of construction 
and our construction of our act. 

Claimant relies on Clay v. Edwards, 84 N. J. L. 221, 
86 A. 548, which held that “husband of a daughter” 
meant husband of a living or deceased daughter and 
that subsequent remarriage did not affect the situation. 
The court relies almost entirely on the prior construction 
rule and In re Ray’s Estate, supra. We see no reason 
to discuss it more. 

Claimant relies also on In re Waters, 63 Ohio L. Abs. 
34, 101 N. E. 2d 815. This is a decision of the probate 
court of Hamilton County. There the son of a testatrix 
predeceased the testatrix. His widow remarried before 
the death of the testatrix. The court seemed to recognize 
the validity of Tax Commission of Ohio v. Hirsch, 31 
Ohio App. 325, 167 N. E. 400, to which we refer later. 
The case seems to have been decided on the difference 
in the act between “wife or widow of a son” and “hus- 
band of a daughter.” We do not consider it to be of 
controlling persuasive force. 

Claimant relies also on People v. Snyder, 353 Ill. 184, 
187 N. E. 158, 88 A. L. R. 1012. There the language of 
the statute is the same as ours. There also the daugh- 
ter died before the testator. Claimant, the husband, had 
not remarried. The court, pointing out that Illinois got 
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its statute from New York, applied the rule of prior con- 
struction by New York and held that the words “husband 
of the daughter” meant both “husband of a living daugh- 
ter and husband of a deceased daughter.” The court 
followed a rule of strict construction in favor of the 
taxpayer and not a rule, such as ours, in favor of strict 
construction against the exemption. 

Appellants here rely on Canal Nat. Bank of Portland 
v. Bailey, supra. There the court followed a statutory 
rule of construction not unlike our rule as quoted from 
Foote v. County of Adams, supra. There the statute read 
“husband or widower of a daughter.” The widower had 
remarried prior to the death of the testator. The court 
held that ‘a man ceases to be a widower when he mar- 
ries again.” That holding appears to be correct. The 
court referred to In re Ray’s Estate, supra, and held that 
it disregarded well-established and accepted definitions. 
The judgment went against the claimant. 

Calvert v. Fisher (Tex. Civ. App.), 259 S. W. 2d 944, 
involved a statute that referred to “wife of a son” and 
“husband of a daughter.” It did not use the term 
“widow,” as does our statute. In previous decisions the 
court had followed the reasoning that affinial relation- 
ships created by marriage survive the dissolution of such 
marriage by death, but do not survive if the marriage 
is dissolved by divorce. The court held that when the 
widower remarried he dissolved the affinial relationship 
created by his first marriage. In doing so the court re- 
fused to follow the authorities relied upon by claimant 
here and relied upon and followed Canal Nat. Bank of 
Portland v. Bailey, supra. 

In Cahn v. Calvert (Tex.), 321 S. W. 2d 869, the mar- 
ried daughter of the settlor of a trust died. Her widower 
remarried. He was then divorced. The settlor of the 
trust then died. The widower claimed that he was the 
“husband of a daughter.” The court held that he lost his 
status as the husband (widower) of a daughter by re- 
marriage and that dissolution of the marriage by divorce 
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did not restore his former status. The court said: “A 
contrary holding would not simply involve giving the 
statute a liberal construction; it would involve a taking 
of liberties with the statute which its words all but pro- 
hibit.” 

We next refer to Tax Commission of Ohio v. Hirsch, 
supra. There the court traced Ohio’s statute to New 
York and refused to follow the New York construction, 
pointing out that the Legislature was advised to include 
the term “widower of a daughter” in the language of the 
act. The court then pointed out: “We are asked to hold 
that the Legislature intended in the term ‘husband of 
a daughter’ to include both husband of a deceased daugh- 
ter and husband of a living daughter, although in a pre- 
vious line of the same section the Legislature specifically 
states, as applicable to the spouses of sons, ‘the wife or 
widow of a son.’ ” 

This is the exact situation presented by our statutes. 
The court refused to construe the language to include 
widower of a daughter. 

We direct attention to our decision in Zimmerer v. 
Prudential Ins. Co., 150 Neb. 351, 34 N. W. 2d 750. In 
that case Judge Landis had been the brother-in-law 
of a litigant. Mrs. Landis had died prior to the litigation. 
The question was whether Judge Landis was related to 
Mrs. Landis’ brother by affinity within the fourth degree. 
We held: “Affinity is the relationship which arises as 
a result of the marriage contract between one spouse 
and the blood relations of the other, in contradistinction 
from consanguinity or relationship by blood. 

“Clearly, when Judge Landis married Miss Cattle, 
the relationship of affinity arose between him and Robert 
T. Cattle, her brother. In would seem that when that 
marriage was dissolved by the death of Mrs. Landis, 
the relationship of affinity with Robert T. Cattle likewise 
was dissolved, for the relationship by affinity rests upon 
a subsisting marriage, not a dissolved one. * * * The 
plain meaning of the word ‘affinity’ as used here implies 
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a relationship that begins and ends with the beginning 
and ending of the marriage relation. * * * To hold that 
Judge Landis was disqualified under the statute would 
be to add a disqualification that is not there. We are 
neither inclined nor authorized so to do.” 

Consistent with these decisions we hold that the re- 
lationship by affinity between Mr. Todd and Mrs. 
Thompson was dissolved by the death of Mrs. Thomp- 
son’s daughter who was Mr. Todd’s wife, and that the 
tax here is to be calculated on the basis of the rates pro- 
vided in section 77-2006, R. R. S. 1943. 

Claimant is concerned that such a holding will render 
meaningless the terms “husband” and “wife” in sec- 
tion 77-2004, R. R. S. 1943. He argues that where either 
dies there is no “wife” or “husband” to receive the bene- 
fits. We anticipate no difficulty with that contention 
should it be presented so as to require a determination 
of it. 

The judgment of the trial court is reversed and the 
cause is remanded with directions to render a judgment 
affirming the judgment of the county court. 

REVERSED AND REMANDED WITH DIRECTIONS. 


GERALDINE HALSTED, APPELLEE, v. LAWRENCE HALSTED, 


APPELLANT. 
99 N. W. 2d 384 


Fileé November 20, 1959. No. 34683. 


1. Judgments. A judgment lien on real estate attaches only to the 
actual interest of the judgment debtor therein and is subject 
to all the then existing equities thereto, whether of record or not. 

2. Frauds, Statute of. An oral agreement purporting to estab- 
lish an express trust in real estate is within the statute of 


frauds. 

3. Where such an oral contract has been established by 
evidence which is clear, convincing, and satisfactory, it will be 
enforced by a court of equity when it has been partly performed. 

4, Where part performance is relied on to enforce an oral 
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agreement otherwise barred by the statute of frauds, the acts 
alleged to constitute part performance must be referable solely 
to the contract sought to be enforced, and unequivocally indicate 
the existence of the contract alleged, and no other. 

. Acts which are alleged to constitute part performance 
of an oral agreement otherwise barred by the statute of frauds 
must be established by a preponderance of the evidence which 
is clear, convincinyy, and satisfactory. 


APPEAL from the district court for Lincoln County: 
Joun H. Kuns, Jupce. Affirmed. 


Baskins & Baskins, for appellant. 
Sam S. Diedrichs, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucH, JJ. 


CARTER, J. 

This is an application to obtain the release of the lien 
of a child-support judgment on certain real estate de- 
scribed in the application. The trial court denied the 
prayer of the application and the applicant has ap- 
pealed. 

The evidence shows that Lawrence Halsted was 
granted a divorce from Geraldine Halsted on July 28, 
1943. The decree directed the payment of $10 a month 
by Lawrence Halsted for the support of David Henry 
Halsted, a l-year-old child of the parties whose custody 
was granted to Geraldine Halsted. An amount in ex- 
cess of $1,100 remains due and unpaid on this support 
judgment which appears as a judgment lien on the real 
estate described in the application. 

The evidence shows that the real estate consisted of 
a house and lot in Hershey, Nebraska, which was owned 
by the parents of Lawrence Halsted prior to 1947. They 
occupied the property as a residence until their deaths 
in 1954. On September 5, 1947, the parents of Law- 
rence Halsted conveyed the property to him by war- 
ranty deed without any restriction therein for a con- 
sideration of $1 and other valuable consideration. 
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Lawrence Halsted is the only witness who testified 
at the trial. His testimony was that after some discus- 
sion of the matter his parents deeded the property to 
him with the oral understanding that the parents were 
to live in the property until their deaths and keep the 
taxes paid up thereon, and after their deaths the prop- 
erty was to be sold and the proceeds used in payment 
of the parents’ debts, expenses of last sickness, funeral 
expenses, and the cost of grave markers. His testi- 
mony is that pursuant to this understanding he sold 
the property for $1,500 by contract of sale on November 
27, 1954, and that all of the sale price has been paid 
except $217.34. He testified that he has paid taxes on 
the property in the amount of $231.83 and expenses 
of last illness and funeral costs in the amount of $953.24. 
He estimated abstract and legal expenses in transfer- 
ring the property at $50 and the cost of grave markers 
at $300. The total amount of these expenses is $1,535.07, 
an amount obviously in excess of the sale price of the 
property. 

The evidence shows that the parents of Lawrence 
Halsted were the owners of no other property at the 
time of their deaths except some used furniture of 
little value. The record does show that the parents 
deeded a lot, on which the father’s shop was located, 
to their other son, which Lawrence Halsted testified 
was for the brother’s share. The only evidence of value 
of this property is the testimony of Lawrence Halsted 
that it had an assessed valuation for tax purposes of $300. 

It is the contention of the applicant that the lien of 
a judgment attaches only to the actual interest of the 
judgment debtor in the land and that the lien is therefore 
subject to the equitable interests arising out of the parol 
restrictions made contemporaneously with the convey- 
ance to Lawrence Halsted. 

It appears to be well settled in this state that a judg- 
ment lien on real estate in the name of the judgment 
debtor is a lien only on the actual interest of the judg- 
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ment debtor and is subject to all existing equities wheth- 
er of record or not. Knaak v. Brown, 115 Neb. 260, 212 
N. W. 431, 51 A. L. R. 237; Roberts v. Robinson, 49 Neb. 
717, 68 N. W. 1035, 59 Am. S. R. 567. 

It is well established that the burden of proof is upon 
one seeking to establish and enforce either a result- 
ing or constructive trust to prove the same by a pre- 
ponderance of evidence which is clear, satisfactory, and 
convincing in character. Giacomini v. Giacomini, 163 
Neb. 798, 81 N. W. 2d 194; Peterson v. Massey, 155 Neb. 
829, 53 N. W. 2d 912; Holbein v. Holbein, 149 Neb. 281, 
30 N. W. 2d 899. The burden of proof is no different 
in establishing an express oral trust. 

An oral agreement purporting to establish an express 
trust in real estate is within the statute of frauds. § 36- 
103, R. R. S. 1943. Where such a contract has been estab- 
lished by evidence which is clear, satisfactory, and 
convincing in character, and it has been partly per- 
formed, it will be enforced by a court of equity. Camp- 
bell v. Kewanee Finance Co., 133 Neb. 887, 277 N. W. 
593. Before a court of equity will enforce an oral 
agreement within the statute of frauds because of part 
performance, the acts alleged to constitute part per- 
formance must unequivocally indicate the existence of 
the contract. Crnkovich v. Crnkovich, 144 Neb. 904, 
15 N. W. 2d 66. Where the evidence of part per- 
formance is as consistent with another relationship as 
with that of a trust, a trust will not ordinarily be found 
to exist. Olsen v. Best, 167 Neb. 198, 92 N. W. 2d 531; 
O’Connor v. Burns, Potter & Co., 151 Neb. 9, 36 N. W. 2d 
507. 

In the instant case the oral arrangement testified to 
by Lawrence Halsted purported to create a trust in 
the real estate for the benefit of third persons, with 
Lawrence Halsted as trustee. It is asserted that as Law- 
rence Halsted sold the property after the deaths of his 
parents and proceeded to pay medical and funeral ex- 
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penses, it indicates such a- part performance that a court 
of equity is required to enforce it. 

But the evidence is as consistent with an Sbeolate con- 
veyance of the property to Lawrence Halsted and a 
promise by him to pay the hospital, medical, and funer- 
al expenses of his parents as a consideration therefor. 
The testimony of Lawrence Halsted of his acts which 
are asserted as part performance do not unequivocally 
establish that he took the title to the property as trustee 
and it follows that it is insufficient to establish part per- 
formance adequate to relieve against the operation of the 
statute of frauds. Part performance must be such as is 
referable solely to the contract sought to be enforced. 
Smith v. Kinsey, 148 Neb. 786, 28 N. W. 2d 588. The 
statute of frauds would be reduced to a mere shell if a 
party to such an agreement could await the death of his 
parents and by his own evidence, incapable of being 
disputed, create the interest taken by the unrestricted 
warranty deed which suited his best interests. The 
very purpose of the statute of frauds is to protect against 
any such result. 

While it is true that only the actual interest of a title- 
holder of real estate may be subject to the satisfaction 
of a judgment lien, the rights of others therein must be 
established by the quantity and quality of proof which 
the law requires. The courts of this state have been re- 
luctant to ingraft a trust by parol on the legal title to 
real estate and they have consistently refused to do so 
except where the terms of the parol agreement and the 
part performance required to permit a court of equity 
to enforce it have been established by a preponderance 
of the evidence which is clear, convincing, and satisfac- 
tory. While the evidence of Lawrence Halsted stands 
uncontradicted, the evidence of part performance is as 
consistent with other relationships as it is with that of 
a trust. Such evidence of part performance is not suf- 
ficient to remove the bar of the statute of frauds. 

The necessity for adhering to the foregoing rules is 
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well stated in Dailey v. Kinsler, 31 Neb. 340, 47 N. W. 
1045, wherein we said: ‘This has been the rule in this 
state for nearly twenty years, and if changed it should 
be by statute. No doubt there are cases where the jus- 
tice of the matter creates a strong desire to allow parol 
testimony to be given to establish the trust. The law, 
however, gives security to titles, prevents fraud and 
perjury in the assertion of alleged trusts, and conduces 
to the general welfare. It is not to be supposed that a 
party will make an absolute conveyance of real estate 
where he still retains an interest therein, without that 
interest being stated in writing. The law, at least, re- 
quires it to be so stated, and it is the duty of the court 
so to declare.” 

The competent evidence in the record is insufficient 
under the statute of frauds to show that Lawrence Hal- 
sted was a trustee of the property conveyed to him by 
warranty deed, absolute on its face. The trial court ar- 
rived at the same conclusion. The decree of the trial 
court is in all respects correct and the judgment is 
affirmed. 

AFFIRMED. 


Tep ANEST ET AL., APPELLANTS, v. CHESTER B. Brown 


COMPANY, APPELLEE. 
99 N. W. 2d 615 


Filed November 27, 1959. No. 34605. 


1. Pleading. Ordinarily, at any time before judgment is rendered, 
a party in default may, in the discretion of the court, be per- 
mitted to answer upon such terms as to the payment of costs 
as the court may prescribe. However, the court must permit 
the answer to be filed where it is apparent that the party in 
default has a meritorious defense to the action, for the court 
can not deprive a suitor of a substantial right under the plea 
of the exercise of discretion. 

2. Trial. The trial court shall, at the time of the pretrial hear- 
ing, make a record of the proceedings which recites the action 
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taken at the conference; counsel shall forthwith acknowledge 
their assent thereto, or, in the alternative, state into the record 
any and all objections they may have thereto; and such order, 
when entered, controls the subsequent course of the action 
unless modified at the trial to prevent manifest injustice. 

3. Landlord and Tenant. Where land is leased and rent reserved 
in kind or share of the crops to be raised, the landlord and 
tenant are tenants or owners in common of the growing crops on 
such land during the life of the lease and until the crop is 
harvested and divided. 

4. Evidence. Admissions in the law of evidence are concessions 
or voluntary acknowledgments made by a party of the existence 
of certain facts. 

Admissions of a party against interest made in court 
or out of court, with reference to and pertinent to the issues 
being tried, are admissible in evidence against such party. 

6. Witnesses. A witness may be interrogated as to his previous 
conviction for a felony in a civil action. : 


APPEAL from the district court for Morrill County: 
RICHARD VAN STEENBERG, JUDGE. Affirmed, 


Paul Rhodes, for appellants. 
Herman & Wood, for appellee. 


Heard before Summons, C. J., Carter, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


WENKE, J. 


This is an appeal from the district court for Morrill 
County. It involves an action brought by Ted Anest 
against the Chester B. Brown Company, a corporation, 
to recover the sum of $1,073.50 as the fair and reasonable 
market value of 113 bags of beans raised by plaintiff 
during the crop year of 1956 and placed in storage with 
the defendant at Bayard, Nebraska, in October 1956. 
Defendant’s answer alleged ownership of all of said 
beans, except 1.99 hundredweight, to be in Melvin V. 
Hallgren. The jury returned a verdict for the plaintiff 
in the sum of $18.91, that being the agreed value of 
the 1.99 hundredweight of beans admittedly the prop- 
erty of plaintiff and for which the defendant had offered 
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to pay. Plaintiff filed an alternative motion for either 
a judgment notwithstanding the verdict or for a new 
trial and has perfected this appeal from the overruling 
thereof. | 

Many contentions are made by appellant Ted Anest, 
whom we shall refer to herein as appellant, as to why 
the verdict and judgment entered thereon should be 
vacated and set aside. 

Appellant contends the trial court erred in failing to 
sustain his motion for judgment by default made on 
January 27, 1959. The record shows this action was 
commenced on March 25, 1958. Thereafter, on April 
5, 1958, appellee Chester B. Brown Company, defendant 
below, filed a demurrer to appellant’s petition claiming 
that it failed to state a cause of action. This demurrer 
the trial court overruled on May 5, 1958, but granted 
appellee 45 days from that date to further plead. On 
January 27, 1959, the appellee had failed to further plead 
and appellant made a motion for judgment by default. 
This motion was overruled and appellee given leave to 
answer instanter. This is the ruling complained of. 

It has long been the holding of this court, as stated 
in Blair v. West Point Manufacturing Co., 7 Neb. 146, 
that: “A party in default may be permitted to answer 
upon such terms as to the payment of costs as may 
be prescribed by the court, at any time before the 
judgment is rendered. And where it is apparent that 
the party in default has a meritorious defense to the 
action, the court must permit the answer to be filed. 
The court cannot deprive a suitor of a substantial right 
under the plea of the exercise of discretion.” See, also, 
§ 25-822, R. R. S. 1943; Clutz v. Carter, 12 Neb. 113, 10 
N. W. 541; Haggerty v. Walker, 21 Neb. 596, 33 N. W. 
244. Greenwood v. Cobbey, 24 Neb. 648, 39 N. W. 833; 
Grand Island & W. C. R. R. Co. v. Swinbank, 51 Neb. 
521, 71 N. W. 48; Swan v. Bowker, 135 Neb. 405, 281 N. 
W. 891. As stated in Clutz v. Carter, supra: “It is the 
spirit and policy of the law to give every party an op- 
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portunity to prosecute or defend his case in court, * * *.” 
And in Greenwood v. Cobbey, supra, we said: “* * * 
the fact that the time to answer or reply has expired 
has never been held (in this state at least) to preclude 
the court or judge from extending the time in which to 
file such answer or reply; and where the application is 
made in good faith, the fact that the party is in default 
will not deprive him of the right.” 

Such matters rest largely within the discretion of the 
trial court, and an abuse of discretion must affirmatively 
appear to justify a reversal on such a ground. None is 
here shown. In fact, it would have been reversible er- 
ror for the trial court to have held otherwise. 

The issues to be tried were here fixed by a pretrial 
order of January 29, 1959. It provides that: ‘Pursuant 
to stipulation of the parties it is hereby considered, 
ordered, adjudged and decreed as follows: 

“1. That during the crop year of 1956 the plaintiff, 
Ted Anest, by reason of a verbal lease, farmed real 
estate described as the West Half of the Northwest Quar- 
ter of Section 31, Township 20, North, Range 48, West 
of the Sixth P.M., owned by one Melvin V. Hallgren; 
that 266.44 hundredweight of beans were raised on said 
real éstate and delivered to the defendant by the plain- 
tiff Ted Anest. 

“2. That on or about October 16, 1956, the plaintiff, 
Ted Anest, sold and was paid for 86.83 hundredweight 
of beans over which there is no dispute. That on or 
about October 15, 1956, 66.61 hundredweight of said 
beans was set over to Melvin Hallgren, about which 
there is no dispute. 

“3. That on the 25th day of March, 1958, the price 
of beans of the type and quality involved in this case 
was $9.50 per hundredweight. 

“4, It is the plaintiff’s Ted Anest’s, contention that 
under his lease agreement with the said Melvin V. Hall- 
gren he was to pay as rent one/fourth of the beans 
raised on said real estate delivered to market, or 66.61 


334 NEBRASKA REPORTS [Vou. 169 
Anest v. Chester B. Brown Co. 


bags of beans; that the entire crop of beans, to-wit: 
266.44 hundredweight of beans were delivered to the 
defendant’s warehouse at Bayard, Nebraska, 66.61 hun- 
dredweight of which plaintiff paid or set over to the 
said Melvin V. Hallgren, leaving 199.83 hundredweight 
of beans belonging to the plaintiff, Ted Anest, 86.83 
hundredweight of which have been sold, leaving 113 
hundredweight belonging to the plaintiff, Ted Anest. 

“5. The defendant contends that two/thirds of 266.43 
hundredweight of beans delivered to its warehouse by 
reason of the lease agreement between the plaintiff, 
Ted Anest, and the said Melvin V. Hallgren, or 177.62 
hundredweight of beans, belonged to the said Melvin V. 
Hallgren, and 88.82 hundredweight belonged to the plain- 
tiff, Ted Anest; that of said 88.82 hundredweight of 
beans the plaintiff sold and was paid for 86.83 hundred- 
weight of beans, leaving only 1.99 hundredweight of 
beans in its possession belonging to the said plaintiff, 
Ted Anest, for which it is willing to pay at the rate of 
9.50 per hundredweight. 

“6. The plaintiff, Gust Anest, Jr., contends that he 
has a lein (sic) on the beans belonging to plaintiff, Ted 
Anest, which contention is denied by the defendant by 
reason of want of sufficient information upon which to 
affirm or deny. 

“Tt is further ordered, considered, adjudged and de- 
creed that Paragraphs 1, 2 and 3 above shall be accepted 
as true without further proof thereon and that the conten- 
tions set out in Paragraphs 4, 5 and 6 are the sole issues 
in this case and that proof shall be restricted thereto.” 

In this respect our rules on pretrial procedure pro- 
vide: ‘“The court shall at the time of the pre-trial hear- 
ing make a record of the proceedings which recites the 
action taken at the conference, * * * that counsel shall 
forthwith acknowledge their assent thereto, or, in the 
alternative, state into the record any and all objections 
they may have thereto; and such order when entered 
controls the subsequent course of the action, unless modi- 
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fied at the trial to prevent manifest injustice.” Revised 
Rules of Supreme Court, 1959, Pre-Trial Procedure, p. 
35. 

No objections were made to this pretrial order, nor 
was it modified at the trial. It controlled the trial of 
this case as to the issues in dispute. In view thereof, 
and the evidence adduced by both parties, instructions 
No. 5 and No. 7, as given by the court, were proper. 

There was competent evidence to support either ap- 
pellant’s or appellee’s contention, as stated in the pre- 
trial order, and, in view of that fact,.it was a question for 
a jury to decide as to whose contention was correct. 
Its finding in that regard, as evidenced by its verdict, is 
here controlling. 

Appellant further complains of the fact that appellee 
was represented at the trial by counsel for Melvin V. 
Hallgren and that Hallgren’s counsel verified and filed 
the answer of appellee. He contends this is in viola- 
tion of section 25-301, R. R. S. 1943, which requires, in- 
sofar as here applicable, that “Every action must be 
prosecuted in the name of the real party in interest,” 
and section 25-823, R. R. S. 1943, which provides that: 
“Every pleading in a court of record must be subscribed 
by the party or his attorney.” 

This is primarily a suit involving the ownership of a 
crop of beans raised on land owned by Melvin V. Hall- 
gren and, for the crop year of 1956, farmed by appellant. 
After these beans had been harvested in the fall of 
1956 they were, in October of that year, placed in stor- 
age with appellee at Bayard, Nebraska. Thereafter a 
dispute arose between appellant and Hallgren as to the 
respective interests of each of them therein. That is 
the issue that was tried in the court below. On October 
15, 1957, which was before this suit was brought, Hall- 
gren had sued appellee in the district court for Morrill 
County for the beans then remaining in storage with it, 
which included the 113 bags here in dispute. Pursuant 
thereto an agreement was entered into by Hallgren 
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and appellee on March 21, 1958, under the terms of 
which appellee was to turn over to Hallgren all of the 
beans then remaining in storage with it at Bayard, the 
latter, in return, agreeing to hold appellee harmless from 
any and all claims and demands made by appellant or 
any other person by reason of surrendering the beans 
to Hallgren. Appellee delivered the beans to Hallgren 
and the action commenced by Hallgren was dismissed. 

Although not raised here by cross-appeal we think, 
in view of the foregoing, that the trial court was in error 
when it denied Hallgren’s motion, filed on May 7, 1958, 
that he be substituted as party defendant, see section 
25-317, R. R. S. 1943; and when, after permitting Hall- 
gren to file a petition of intervention, it sustained appel- 
lant’s motion to strike such petition, see section 25-328, 
R. R. S. 1943. 

That Hallgren could continue the action in the name 
of appellee is provided for by section 25-322, R. R. S. 
1943. Insofar as here material, that section provides: 
“In case of any other transfer of interest, the action 
may be continued in the name of the original party; or 
the court may allow the person to whom the transfer is 
made to be substituted in the action.” See, also, Com- 
mercial Nat. Bank v. Faser, 99 Neb. 105, 155 N. W. 601; 
Exchange Elevator Co. v. Marshall, 147 Neb. 48, 22 N. 
W. 2d 403. We find this contention to be without merit 
and that Hallgren’s counsel could properly prepare, 
verify, and file pleadings in behalf of Hallgren in the 
name of appellee and conduct the trial in its behalf. The 
answer having been properly filed the giving of instruc- 
tion No. 2 by the court was proper. 

‘ Appellant complains of the trial court’s failure to give 
his requested instruction No. 2 which is as follows: 
“You are hereby instructed that a tenant with a lease to 
pay rent in crop shares has title to the crop until a divi- 
sion is made the right of property in the crop and pos- 
session thereof as to the whole crop is in the tenant.” 
In Sims v. Jones, 54 Neb. 769, 75 N. W. 150, 69 Am. 
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S. R. 749, this court held that: “Where land is leased 
and rent reserved in kind or share of the crops to be 
raised, the landlord and tenant are tenants or owners in 
common of the growing crops on such land during the 
life of the lease,” and would, of course, remain such until 
the crop is harvested and divided. See, 15 Am. Jur., 
Crops, § 51, p. 242; Wendt v. Stewart, 74 Neb. 855, 105 
N. W. 550; Northrup v. Bathrick, 80 Neb. 36, 113 N. W. 
808; Leis v. Beckmark, 133 Neb. 467, 275 N. W. 679. As 
held in Leis v. Beckmark, supra: ‘“* * * the relation 
of the parties to each other is that of tenants in common 
of the crops.” We find this contention to be without 
merit. 

Appellant complains of the court’s refusal to give 
his requested instruction No. 4 in view of the evidence 
of Glen Morris as to what appellant stated in the pres- 
ence of Morris and Hallgren. Requested instruction No. 
4 is as follows: “You are hereby instructed that an 
offer to compromise shall not be construed as evidence 
against the plaintiff.” 

‘Glen Morris, manager of appellee’s business in Bay- 
ard, Nebraska, testified that late in the fall of 1956, after 
the beans had been placed in storage and a dispute had 
arisen as to the ownership thereof, he got appellant and 
Hallgren into appellee’s place of business in Bayard 
and at that time appellant told him the balance of the 
beans, some 111 bags, were Hallgren’s beans. 

“‘‘Admissions’ in the law of evidence are concessions 
or voluntary acknowledgments made by a party of the 
existence of certain facts.” Kellner v. Whaley, 148 
Neb. 259, 27 N. W. 2d 183. We think the statements of 
appellant referred to are admissions against interest of 
appellant, rather than offers to compromise, and that the 
following is applicable thereto: “Admissions of a party 
against interest made in court or out of court, with ref- 
erence to and pertinent to the issues being tried, are 
admissible in evidence against such party.” Anderson 
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v. Nincehelser, 152 Neb. 857, 43 N. W. 2d 182. This 
contention is without merit. 

Appellant also complains of the fact that he was re- 
quired to answer as to whether or not he had ever 
been convicted of a felony, claiming it was error for the 
court to require him to do so. He answered that he had. 

Section 25-1214, R. R. S. 1943, provides: “A witness 
may be interrogated as to his previous conviction for 
a felony, but no other proof of such conviction is com- 
petent except the record thereof.” In Bosteder v. Duling, 
115 Neb. 557, 213 N. W. 809, we held the statutory provi- 
sion applicable in civil cases. 

Appellant Gust Anest, Jr., brother of appellant Ted 
Anest, claimed, under the allegations of the appellant’s 
petition and as evidenced by the issues left undeter- 
mined in the pretrial order, that he had a lien on the 
beans belonging to his brother. This issue was not pre- 
sented to the jury, apparently because the evidence ad- 
duced in support thereof was not sufficient to either 
determine the amount thereof or that he had a lien. 
It is not covered in any judgment rendered by the trial 
court, no motion for new trial was filed in Gust Anest, 
Jr’s., behalf, and no contention is made in regard there- 
to in appellant’s brief. In view thereof, there is no 
issue in regard thereto before this court. 

We have come to the conclusion that none of appel- 
lant’s contentions have merit and, in view of that find- 
ing, affirm the judgment of the trial court. 

AFFIRMED. 
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In RE EsTaTeE OF FRED L. MILLER, DECEASED. 
WILMER CASTLE, APPELLANT, V. EVERETT O. RICHARDS, 
EXECUTOR OF THE ESTATE OF FRED L. MILLER, DECEASED, 


APPELLEE, 
99 N. W. 2d 473 


Filed November 27, 1959. No. 34627. 


1. Witnesses: Attorney and Client. A communication of a client 
to his attorney, to be accorded the privilege of confidentiality, 
must be one made in the course of professional employment 
with respect to the subject matter thereof and necessary and 
proper to enable the attorney to discharge the functions of his 
office. 

2. : . The burden of establishing a confidential char- 
acter of a communication made by a client to his attorney is on 
the party who objects to the disclosure of the communication. 

3. Husband and Wife. A contract of a married woman can only 
be enforced against the separate estate which she possessed 
at the date of the contract. 

4, . If a money judgment in general form is rendered 
against a woman, upon a contract executed during coverture, 
where she binds her separate estate, but which is not made with 
reference to her own separate trade, business, or profession, 
such judgment can be enforced only against the property or 
the proceeds thereof which she possessed at the time of execut- 
ing the contract. 


APPEAL from the district court for Deuel County: 
Isaac J. Nistey, Jupcr. Reversed and remanded. 


Smith & Wertz, Maupin, Dent, Kay & Satterfield, 
Thomas O. David, and James J. Duggan, for appellant. 


Baskins & Baskins, for appellee. 


Heard before Summons, C. J., CARTER, MESSMORE, 
‘YEAGER, CHAPPELL, WENKE, and Bos.Laucu, JJ. 


BosLauGu, J. 

A claim filed by appellant in the proceedings for the 
administration of the estate of Fred L. Miller, deceased, 
in the county court of Deuel County for labor per- 
formed and material furnished by appellant, as he al- 
leged, at the request and for the benefit of Fred L. 
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Miller, hereafter called the deceased, in the conduct of 
farming operations on a half-section of land in the named 
county during the period commencing with the year 
1948 and continuing through the year 1954, is the sub- 
ject of this litigation. 

The substance of the objections of appellee to the claim 
was a denial of the statements of the claim as made 
by appellant; a plea of the statute of limitations as a 
bar to all items thereof alleged to have accrued during 
the years 1948 to and including the year 1951; the pay- 
ment by deceased to appellant for all seed wheat de- 
scribed in the statements of the claim; a plea that de- 
ceased performed labor for appellant; that deceased 
loaned large sums of money without interest to appellant, 
in consideration whereof it was agreed by the parties 
that no amount would accrue or become due to or against 
either of them for labor done by either of them for the 
other except for the expense of combining and hauling 
wheat; and that deceased paid appellant for all com- 
bining and hauling of wheat done by him for the de- 
ceased. A hearing of the claim and the objections there- 
to was had in the county court and the claim was dis- 
allowed. An appeal therefrom was taken to the district 
court by appellant. The issues joined by the plead- 
ings of the parties in that court were substantially 
identical with those presented to the county court though 
they, were pleaded with somewhat enlarged elaboration 
in the district court. The result of the trial in that court 
was a verdict for appellee. A motion for new trial was 
denied and a judgment of dismissal of the claim was 
rendered. This appeal is from that action of the district 
court. 

Appellant claims prejudicial error in the action of 
the district court which permitted appellee to testify 
concerning a statement made to him by appellant, prob- 
ably on September 22, 1952. Appellee was then an at- 
torney and a member of the bar of Nebraska. He had 
resided, maintained an office, and practiced law in Chap- 
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pell since November 1939. On October 5, 1951, he 
prepared a note in the sum of $12,500 payable to the order 
of the deceased on October 5, 1956, without interest, 
and a real estate mortgage securing the payment of 
the note on real estate in Deuel County, at the instance 
and request of the deceased and appellant. These in- 
struments were executed and the mortgage acknowl- 
edged by appellant and his wife in the presence of 
appellee. They were that date delivered to the de- 
ceased and the mortgage was then filed for record. 
The instruments and the abstract of title to the land 
were left with appellee by deceased and they were kept 
in the safe in the office of appellee. 

Appellant made payments on the note by check pay- 
able to the deceased but delivered to appellee at his 
office. Each payment was endorsed on the note by 
appellee and each was delivered to the deceased. The 
first endorsement thereon was $4,500 bearing date Sep- 
tember 22, 1952. Deceased placed his initials, F. L. M., 
opposite each endorsement. The instruments repre- 
senting a prior loan of $22,000, without interest, by de- 
ceased to appellant were prepared and handled and pay- 
ments were made thereon in the same manner as was 
done in reference to the $12,500 loan. 

Appellee handled all legal matters that appellant 
submitted to him for a period of years until 1953 or 
1954. In other words, appellee was the attorney for ap- 
pellant when he required legal services. Appellee had 
also represented the deceased in the same manner. The 
record does not show that appellee was employed as at- 
torney in any matter for appellant in September 1952. 
It is shown that he had never talked with appellee about 
any of the matters involved in this litigation. 

Appellee testified that at the time a payment was made 
on the note at his office by appellant, probably on Sep- 
tember 22, 1952, he made the statement in the presence 
of appellee that: ‘“ ‘This goes on the principal because 
there is no interest being charged or paid, because I 
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am doing the work out there’—or words to that effect.” 
Appellee agreed with leading questions on cross-exami- 
nation that the substance of the statement made by ap- 
pellant at the time above mentioned was that the pay- 
ment he made should be credited on the principal: ‘“Be- 
cause I don’t need to pay any interest because I am do- 
ing the work for Fred in lieu of the interest.” The state- 
ment by appellant was not a part of any conversation 
of the parties, it was not solicited or discussed by ap- 
pellee, it was volunteered by appellant, and it was not 
made by him in seeking legal advice or to appellee in 
his professional capacity to assist him in the perform- 
ance of any professional duty he had undertaken for or 
that he owed to appellant. At that time appellee was 
not acting as attorney for appellant; in fact, he was not 
acting for appellant in any capacity. He was then act- 
ing for the deceased in receiving a payment on the 
note owing to him. The statement was an instruction 
or direction as to how the payment being made by the 
debtor was to be endorsed as a credit on the note. The 
evidence concerning the statement made by appellant 
on September 22, 1952, was very prejudicial and may 
have been disastrous to the claim of appellant. On the 
other hand it was vital to the defense that the work done 
for the deceased by appellant was offset or satisfied by 
the foregoing of interest on the loans made him by the 
deceased. If the evidence of appellee in this respect 
concerned a privileged communication, its admission 
was prejudicial error. 

A provision of section 25-1201, R. R. S. 1943, is: “The 
following persons shall be incompetent to testify: * * * 
(3) an attorney concerning any communication made to 
him by his client in that relation or his advice thereon, 
without the client’s consent in open court or in writing 
produced in court * * *.” 

The relevant part of section 25-1206, R. R. S. 1943, is: 
“No practicing attorney * * * shall be allowed in giving 
testimony to disclose any confidential communication, 
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properly entrusted to him in his professional capacity, 
and necessary and proper to enable him to discharge the 
functions of his office according to the usual course of 
practice or discipline.” 

It is not every communication of a client to his at- 
torney that is accorded the privilege of confidentiality 
but only those properly entrusted by a client to his at- 
torney in his professional capacity and necessary and 
proper to enable the attorney to discharge his office 
according to the usual course of practice. Stated dif- 
ferently and more precisely, a communication to be 
privileged from disclosure must relate to a professional 
matter and must have been made because of the rela- 
tionship then existing of attorney and client. 

Brady v. State, 39 Neb. 529, 58 N. W. 161, declares: 
“But all authorities recognize one essential to a privi- 
leged communication, viz., the attorney, solicitor, or coun- 
sel must have been acting for the time being in the 
capacity of a legal adviser.” 

Ehlers v. State, 1383 Neb. 241, 274 N. W. 570, states: 
“A communication from client to attorney is not privi- 
leged when it is not made to the attorney in his profes- 
sional capacity. * * * Where attorney is acting as 
agent for his client, a communication in connection with 
such agency is not privileged.” 

Beacom v. Daley, 164 Neb. 120, 81 N. W. 2d 907, says: 
‘A communication made to an attorney at law, where 
the relationship of attorney and client does not exist, 
is not privileged, although the attorney was employed as 
such in some other capacity.” 

In Stoddard v. Kendall, 140 Iowa 688, 119 N: W. 138, 
the Iowa court said: “It is first argued that the court 
erred in admitting the testimony of Mr. Willett. The 
objection, we think, is untenable. The mere fact that 
the person offered as a witness is an attorney at law 
does not render it improper for him to relate state- 
ments or communications made to him by another, nor 
is the fact that the person whose statements are sought 
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to be proven was a client of said lawyer at the time the 
communication was made sufficient in itself to exclude 
the testimony of the latter concerning it. That which 
the statute forbids is a disclosure of ‘confidential com- 
munications’ properly intrusted to him in his profes- 
sional capacity and necessary and proper to enable him 
to discharge the functions of his office, according to the 
usual practice and discipline. Code, section 4608. The 
preparation of wills, though appropriately and common- 
ly done by lawyers, is by no means exclusively confined 
to members of the profession. * * * If a lawyer be em- 
ployed in such service, the testator may ask at his hands 
legal advice and intrust him with confidential informa- 
tion to which without doubt the protection of the stat- 
ute would apply, but the mere fact that the lawyer was 
engaged in preparing a will at or about the time a given 
statement was made * * * does not necessarily give it 
a confidential character. * * * In short, a communica- 
tion made at such a time may or may not be privileged, 
according to its nature; and, if upon its face it bears no 
indication of being a communication of a confidential 
nature, and there be no other fact or circumstance 
tending to so characterize it, the testimony of the attor- 
ney thereto ought not to be excluded. The burden of 
showing the confidential relation is upon the party ob- 
jecting.” 

In Knox v. Knox, 222 Minn. 477, 25 N. W. 2d 225, it 
is said: “Communications between an attorney and his 
client which are protected as privileged under Minn. 
St. 1945, § 595.02 (2), are limited to those made in the 
course of the professional employment and with respect 
to the subject matter thereof.” 

Stormon v. Weiss, — N. D. —, 65 N. W. 2d 475, 
contains the following: “The ground of the objection 
was paragraph 1 of Section 31-0106, N. D. R. C 1943, 
which provides: ‘An attorney, without the consent of 
his client, cannot be examined as to any communication 
made by the client to him, nor as to his advice given 
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thereon in the course of professional employment * * *.’ 
The basis of any valid objection under this provision 
must be the relationship of attorney and client. The 
burden of showing that such relationship existed is on 
the objector. * * * ‘The privileged character of the com- 
munication must appear; the mere fact that the person 
offered as a witness is an attorney at law does not ren- 
der it improper for him to relate statements or com- 
munications made to him by another; nor is the fact 
that the person whose statements are sought to be proven 
was the client of a particular lawyer at the time the com- 
munication was made, sufficient in itself to exclude the 
testimony of the latter concerning it.’ Thornton on At- 
torneys at Law, Sec. 96.” 

State v. Addington, 158 Kan. 276, 147 P. 2d 367, says: 
“Not every communication to a lawyer by a client is 
incompetent. It must be of a confidential nature and 
made to the party in his capacity as a lawyer.” 

Cafritz v. Koslow, 167 F. 2d 749, states: “The prin- 
ciple of attorney-client privilege is an exception to gen- 
eral liability of every person to give testimony upon 
all facts inquired of in a court of justice. * * * Mere re- 
lation of attorney and client does not, ipso facto, estab- 
lish principle of attorney-client privilege, and if cir- 
cumstances do not imply confidentiality to a communica- 
tion between client and attorney the privilege does not 
attach * * *.” 

In Richards v. Richards, 64 Misc. 285, 119 N. Y. S. 
81, the New York court said: ‘Section 835 of the Code 
of Civil Procedure does not protect against disclosure 
every communication which the client may choose to 
make to his attorney under a pledge of secrecy. It pro- 
tects only such communications as the client may make, 
not pending the attorney’s professional employment, 
but ‘in the course of it.’ To come within the protective 
provisions alluded to, therefore, the communication must 
be one essentially confidential and relate to the subject- 
matter upon which the attorney’s advice was given or 
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may be sought.” See, also, Modern Woodmen of Amer- 
ica v. Watkins, 132 F. 2d 352; In re Hall’s Estate, 120 
N. Y. S. 2d 886; Bridges v. State, 131 Tex. Cr. 482, 100 
S. W. 2d 372; Pollock v. United States, 202 F. 2d 281; 
Kent Jewelry Corp. v. Kiefer, 202 Misc. 778, 113 N. Y. 
S. 2d 12; Anderson v. Thomas, 108 Utah 252, 159 P. 2d 
142; 97 C. J. S., Witnesses, § 277, p. 790, § 283 (b), p. 
799; 58 Am. Jur., Witnesses, § 484, p. 270. The com- 
munication here in question was neither professional 
nor confidential and there was no error in the trial 
court admitting the testimony of appellee challenged 
by appellant as being privileged. 

Maureen Castle, wife of appellant, testified as follows: 
She and appellant were married in 1938 and about 3 
years thereafter they occupied a farm southwest but 
in the vicinity of the farm of the deceased. They became 
acquainted with the deceased and moved onto a farm 
owned by him in the fall of 1946 under a 3-year lease. 
Thereafter through the year 1954 they saw the deceased 
practically every day. They became very close friends 
and deceased frequently was in the home of appellant 
and had meals there. Appellant did farm work on the 
land leased by him from the deceased commencing in 
1945. Appellant was advised in the spring of 1947 that 
deceased desired to sell the land leased to appellant 
and it was offered to him. He soon thereafter bought 
a section of the land and about 2 years later bought the 
other half-section of it. He operated this land and did 
custom farming for deceased from the year 1948 on a 
half-section of land, known as the Johnson land, which 
was leased to the deceased, to and through the year 1954. 
The deceased died in 1955. Until 1954, when wheat allot- 
ments became in force, half of the land was planted to 
wheat each year and half of it was summer tilled. There- 
after the acreage was somewhat reduced because of the 
wheat allotment plan. 

In 1954 during April or May appellant conducted a 
one-way operation on the part of the land that was to 
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be summer tilled. He did a like operation but not 
so deep about a month later. He conducted two Graham- 
Hoeme operations with sweeps, a rod weeder operation, 
and finally drilled the area to wheat. Appellant also 
did all the summer tilling of the land in 1953, 1952, and 
1951. The deceased did no work on the land during 
any of the years of 1951 to and including 1954 except 
a small amount of plowing during the last year. The 
witness assisted her husband in the farm work and 
knew the work he was doing each day. 

The deceased left on a trip to Hawaii in 1954. The day 
he started on his trip he told the witness that appellant 
should do whatever he thought should be done or what- 
ever was necessary to keep the land in good condition. 
The gas used for fuel and the grease for the machinery 
while the operations were conducted on the land of de- 
ceased by appellant were furnished by deceased. Appel- 
lant furnished the seed wheat each year but it was paid 
for by the deceased except for the year 1954 when he 
did not pay for the seed wheat used that year. There 
were about 100 bushels of it. The deceased did not pay 
appellant for any part of the work that was done by him 
on the Johnson land during the years 1951 to 1954, in- 
clusive. The deceased told the witness the day before 
he left on his last trip, while he was getting ready to 
make the trip to Hawaii, that when he returned he 
would settle up with appellant. 

The district court at the close of the cross-examination, 
on motion of appellee, struck from the record all the 
testimony of Maureen Castle, the wife of appellant. 
The reason stated for the motion was that “because of 
her interest in this lawsuit; because she individually 
is liable she is incompetent to testify as a witness.” The 
action of the trial court in this regard is assigned by 
appellant as prejudicial error because, as he asserts, 
the witness was not shown to have had a direct legal 
interest in the result of the litigation. Appellee argues 
that witness signed the note and mortgage of October 
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5, 1951, given to the deceased, and a part of the indebt- 
edness represented thereby was unpaid; that she was 
liable for its payment; that if appellant secured an allow- 
ance of his claim the amount of it could be used as a 
set-off in any action against appellant and the witness 
for the unpaid balance due on the note and mortgage; 
and that the witness by her testimony established she 
was asserting the right of set-off. These considerations, 
appellee asserts, exhibited a direct legal interest of the 
witness in the result of the litigation. 

The statute relied upon recites that no person hav- 
ing a direct interest in the result of any proceeding, 
when the adverse party is the representative of the de- 
ceased person, shall be permitted to testify as to any 
transaction or conversation had between the deceased 
and the witness. § 25-1202, R. R. S. 1943. A part of the 
testimony of the witness concerned conversations and 
transactions with the deceased and a part of it did not. 
The motion was to strike all her testimony and the ac- 
tion of the court was that all of it was stricken from the 
record of the trial. That ruling had no condition, limita- 
tion, or exception. It was all-inclusive. It was not 
changed or modified. Her testimony was material to 
the case of appellant. 

The argument of appellee that the witness by her testi- 
mony was asserting the right of set-off is not supported 
by the record. She testified on cross-examination, re- 
ferring to the unpaid balance of the note secured by 
mortgage to the deceased, that “* * * we did try to pay 
it * * *.” She was then asked: “You went and offered 
to pay it after Mr. Miller’s death, did you?” She an- 
swered: “We tried to straighten this business up many 
times; if that is what you are saying.” This misses by 
considerable distance establishing or even permitting 
an inference that the witness was “asserting the right 
of set off.” The claim of appellee that if appellant se- 
cured an allowance of his claim, the amount of it could 
be set off in an action on the note and mortgage against 
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the makers for any balance unpaid thereon disregards 
the fact that the witness has no legal control of the claim 
of appellant or what use or disposition he would make 
of the proceeds of it if it were allowed. She could not 
even legally plead a set-off, much less compel it in such 
a situation. It is more important, however, that the 
wife of appellant was not obligated because she signed 
the note and mortgage except that the indebtedness could 
be enforced against her separate estate, if any, which 
she possessed at the date she signed the instruments, 
and that the record yields no proof that she possessed 
any separate estate or that she carried on a separate 
trade or business on her sole and separate account at 
the time the instruments were signed by her. The record 
does not show, therefore, that the witness had any ob- 
ligation on the instruments or any legal interest in any 
matter of set-off. 

It was decided as early as the case of Kocher v. 
Cornell, 59 Neb. 315, 80 N. W. 911, that: “The contract 
of a married woman can only be enforced against the 
separate estate which she possessed at the date of the 
contract.” 

The decision in that case was approved in Giltner 
State Bank v. Talich, 115 Neb. 236, 212 N. W. 536, by 
this language: “It will serve no useful purpose to re- 
view the common-law liability of a married woman 
upon her contracts, and the enlargement of her powers 
and liabilities as affected by statutes. The discussion 
of these questions can readily be found in the reported 
decisions of this court. In Kocher v. Cornell, 59 Neb. 
315, the question now before us is discussed and the gen- 
eral rule announced that ‘The contract of a married 
woman can only be enforced against the separate estate 
which she possessed at the date of the contract.’” It is 
also said in Giltner State Bank v. Talich, supra: “Where 
a money judgment in general form is rendered against 
a woman, upon a contract executed during coverture, 
wherein she binds her separate estate, but which is not 
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made with reference to her own separate trade, business, 
or profession, such judgment can be enforced only 
against the property or the proceeds thereof she pos- 
sessed at the time of executing the contract.” See, also, 
Myers v. Rosenberg Bros., 143 Neb. 930, 12 N. W. 2d 77. 

The record does not show that the wife of appellant 
had a direct legal interest in the result of this litigation. 
Her testimony was competent evidence. The striking 
of it out of the record was prejudicial error. 

Lowell Castle, a brother of appellant, testified: He 
was and had been a wheat farmer of 22 years’ expe- 
rience. His farm was in the vicinity of the home of 
appellant. The half-section of land leased by deceased 
and farmed by appellant was across the road from ap- 
pellant’s land. There were always transactions and 
relations between the witness and appellant in their 
farming operations, some of which were joint. They 
exchanged work and the witness often helped appel- 
lant in his farming operations on his land and the land 
of others. The witness knew that appellant did all of 
the work on the half-section of land leased by deceased 
from the year 1948 until the end of 1954. The witness 
helped and assisted appellant in about every farming 
operation that he did including those on the land of 
deceased in the year 1954 and that was done on the 
basis of the trading or exchanging of work by him and 
the witness. The summer tilling of the land of the 
deceased that year consisted of two one-way operations, 
the first with a smaller machine and the other with a 
larger machine, three operations with a Graham-Hoeme, 
rod weeding, and finally drilling the area to wheat. The 
witness assisted appellant at various times in the farm- 
ing operations on the land of the deceased for the years 
involved in the claim of appellant. The witness had no 
conversation with deceased concerning payment for the 
work the witness did and made no demand or request 
for payment therefor to the deceased. The witness in 
his testimony disclaimed having any claim of any kind 
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or character against the deceased or his estate on any 
account. The deceased asked the witness to do some 
rod weeding on the land in August 1954. That is the 
only time he was asked by the deceased to do anything. 
He did not pay the witness for the rod weeding but 
the witness was paid therefor by appellant when the 
brothers adjusted their accounts. 

The witness was asked about a conversation he had 
with the deceased in the fall of 1953 about the work 
done on his place by appellant and the compensation 
therefor, and a second conversation the witness had in 
the fall of 1954 with the deceased concerning the same 
matters. He was not permitted to answer concerning 
either conversation because of the statute above referred 
to excluding testimony of a person who has a direct legal 
interest in the controversy under the circumstances 
stated in the statute. It is a permissible inference from 
the record that the work done on the land by the witness 
was at the instance, for the benefit, and was the responsi- 
bility of appellant; that he alone was liable to the witness 
for his compensation for the work done; and that this 
was the attitude of all the interested parties. The bur- 
den was on appellee to establish that the witness had 
a direct legal interest in the result of the proceeding. 
This burden was not satisfied. The testimony of the 
witness which was excluded because of the statute was 
competent and material. Its exclusion was error. 

The judgment should be and it is reversed and the 
cause is remanded to the district court for Deuel County 
for further proceedings according to law. 

REVERSED AND REMANDED. 
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HazeEL ROPKEN, APPELLANT AND CROSS-APPELLEE, V. 


RuDOLPH J. ROPKEN, APPELLEE AND CROSS-APPELLANT. 
99 N. W. 2d 480 


Filed November 27, 1959. No. 34673. 


1. Marriage. The validity of a marriage is determined by the law 
of the place where it was contracted; if valid there it will be 
valid everywhere. 

A common-law marriage is not recognized in this state 

unless entered into prior to 1923, the date of the adoption of 

section 42-104, R. R. S. 1943. 

Common-law marriages are recognized in Iowa, and 

one asserting a valid marriage in that state must show that 

the requirements of its laws have been met. 

Where cohabitation in its origin was meretricious the 

presumption is that it continues to be such. 

Where cohabitation was in its beginning meretricious, 

affirmative proof of a subsequent present agreement to change 

such relation into a marital one is essential to the establishment 
of a common-law marriage. 

Intention to become husband and wife cannot be in- 
ferred from cohabitation and reputation alone. The primary 
question is whether or not the minds of the parties have met in 
mutual consent to the marriage status and have subsequently 
cohabited with intent thereby to be husband and wife. 

7. Divorce. Jurisdiction of the court in matters relating to divorce 
and alimony is given by statute, and every power exercised by 
the court with reference thereto must have its source in the 
statute, or it does not exist. 

8. Partition: Actions. A cross-petition for the partition of real 
estate owned in joint tenancy by the parties to a divorce action, 
in a suit in which the cross-petitioner alleged that the parties 
were never husband and wife, is not germane to such action 
and cannot be properly joined therewith. 

9. Actions. Property rights not growing out of the marriage rela- 
tion cannot properly be joined with an action for divorce. 


APPEAL from the district court for Dakota County: 
Joun E. NEwToN, JupcE. Affirmed. 


Leamer & Graham, for appellant. 


Mark J. Ryan, for appellee. 


Heard before Simmons, C. J., Carrer, Mrssmore, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 
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CaRTER, J. 

Plaintiff brought suit for a divorce from the defend- 
ant and alleged cruelty as a ground therefor. The de- 
fendant denied the existence of the marital relation 
and prayed for a partition of the real estate owned by 
the parties in joint tenancy. The trial court found that 
the plaintiff and defendant never became husband and 
wife, and denied a partition of the real estate held in 
joint tenancy by the parties. The plaintiff has appealed 
and the defendant has cross-appealed. 

The evidence shows that plaintiff and defendant never 
entered into a ceremonial marriage. On September 18, 
1942, they commenced living together on a farm near 
Homer, Nebraska. In 1944 the parties moved to South 
Sioux City, Nebraska, where they have since resided 
except from February 9, 1955, to November 23, 1955. 
The defendant was employed by a packing company in 
Sioux City, Iowa, until the fall of 1954 when the pack- 
ing company plant was closed. Defendant subsequently 
obtained employment as a farm hand at Kingsley, Iowa. 
On or about February 9, 1955, the parties moved into a 
residence on the farm of defendant’s employer near 
Kingsley. They lived on this farm until November 23, 
1955, when defendant gave up his farm employment 
and the parties returned to South Sioux City, Nebraska, 
where they have since resided. 

From the time the parties commenced living together 
they have continuously held themselves out as husband 
and wife. They lived together openly as such. They 
borrowed money and signed notes as Rudolph J. Ropken 
and Hazel Ropken, husband and wife. They purchased 
real estate and took title as husband and wife in joint 
tenancy. They signed mortgages and acknowledged 
themselves to be husband and wife. It is clear that the 
public, as well as their own immediate families, con- 
sidered them to be husband and wife. There is testimony 
by the parties that they talked among themselves of 
entering into a ceremonial marriage, but it was not 
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done. When the parties moved to Kingsley, Iowa, in 
1955 they continued to hold themselves out as husband 
and wife in the same manner as they had in Nebraska. 
There is no evidence in this record that the parties en- 
tered into an agreement to become husband and wife in 
Iowa, nor is there any evidence of acts or circumstances 
from which such an agreement can be inferred. The 
plaintiff contends that the evidence is sufficient to es- 
tablish a common-law marriage in Iowa where such mar- 
riages are recognized as valid. 

Common-law marriages are not recognized in Ne- 
braska by legislative enactment. § 42-104, R. R. S. 1943. 
Cohabitation in Nebraska without a ceremonial marriage 
is meretricious. It is not evidence of a marital status 
in this state. It is presumed that a meretricious rela- 
tionship having its origin in this state continues to be 
such. Necessarily, the presumption follows even when 
the parties subsequently live in a state recognizing 
common-law marriages. 

The validity of a marriage is determined by the law 
of the place where it was contracted. It follows that 
if the marriage of the parties was valid in Iowa, it will 
be recognized as valid in Nebraska. Abramson v. Abram- 
son, 161 Neb. 782, 74 N. W. 2d 919. The question to be 
here determined is whether or not there was a valid 
common-law marriage in the State of Iowa. The pre- 
sumption is that the meretricious relationship originat- 
ing in Nebraska continued when the parties moved into 
that state. Common-law marriages are recognized in 
Iowa. In re Estate of Stopps, 244 Iowa 931, 57 N. W. 
2d 221. 

The law of Iowa as to common-law marriages is 
stated in In re Estate of Boyington, 157 Iowa 467, 137 
N. W. 949, as follows: “It is well settled that, while co- 
habitation and the reputed relation of husband and 
wife may be shown as tending to give color to the rela- 
tion of the parties and the recognition each by the 
other of the existence of a marriage between them, the 
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fundamental question is whether their minds have met 
in mutual consent to the status of marriage which will 
be sufficiently established if it appears that they have 
lived together, intending thereby to be husband and 
wife. Neither such intention nor consent can be in- 
ferred from cohabitation alone, and reputation is of no 
significance, save as it has a bearing on the question of 
intent.” See, also, Reppert v. Reppert, 214 Iowa 17, 241 
N. W. 487. It is necessary, therefore, under the law 
of Iowa to establish an intent of the parties to enter into 
the marriage relation in the State of Iowa. There is no 
evidence in this record of an agreement, either express 
or implied, that the parties to this suit intended any dif- 
ferent relationship than that which they had in Ne- 
braska. Upon their removal to Iowa they practiced the 
same deceptions as they had in Nebraska. There is no 
evidence of an agreement to become husband and wife 
after the parties removed to Iowa, nor any evidence 
of acts or circumstances indicating any intent to enter 
into a marital relationship in that state. In other words, 
there is no evidence of an intent to change their mere- 
tricious relationship into a marital one. On such evi- 
dence the law of Iowa does not recognize anything other 
than the continuance of the meretricious relationship. 
In re Estate of Boyington, supra. Since the law of 
Iowa does not recognize a common-law marriage under 
such circumstances it cannot be recognized in this state. 
The rule is well stated in Pegg v. Pegg, 138 Iowa 572, 
115 N. W. 1027, wherein it was said: ‘We recognize so- 
called common-law marriages as valid; but for such a 
marriage to be valid there must be a present agreement 
to be husband and wife, followed by cohabitation as 
such.” The judicial pronouncements of the State of 
Iowa are legion in support of this rule. In a case simi- 
lar in principle this court announced a rule that supports 
the holding of this case. Abramson v. Abramson, supra. 
The finding of the trial court that a common-law mar- 
riage did not exist was clearly correct. 
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The defendant by cross-appeal complains of the fail- 
ure of the trial court to grant a partition of the real 
estate after the finding that a common-law marriage 
did not exist. In this, also, the trial court was correct. 
The partition of real estate is not germane to a suit for 
a divorce. Although a divorce action is tried as in 
equity, it is a special proceeding provided by statute. 
While it is true that the fact that the parties have en- 
gaged in an illicit relationship does not bar either party 
from asserting against the other such property claims 
as would be otherwise enforcible, as was stated in 
Abramson v. Abramson, supra, this does not imply 
that such property claims may properly be asserted in 
a divorce proceeding. Our statutes on divorce and ali- 
mony do not contemplate the determination of legal and 
equitable rights wholly disconnected from the dissolu- 
tion of the marriage relation, and the allowance of ali- 
mony and division of property incident thereto. In 
Reed v. Reed, 70 Neb. 775, 98 N. W. 76, this court an- 
nounced the rule as follows: “As stated in our former 
opinion in this case, the rule without exception is, that 
property rights not growing out of the marriage rela- 
tion can not be joined with an action for divorce.” See, 
also, Hunter v. Hunter, 88 Neb. 153, 129 N. W. 422; Anno- 
tation, 938 A. L. R. 329. 

The powers of the court in a divorce action are statu- 
tory. Unless the source of the power is found in the 
statute, a court is without authority to exercise it. In 
Cizek v. Cizek, 76 Neb. 797, 107 N. W. 1012, the rule is 
stated as follows: “Jurisdiction relative to divorce and 
alimony is given by statute, and every power exercised 
by the court with reference thereto must look for its 
source in the statute, or it does not exist.” See, also, 
Brown v. Brown, 130 Neb. 487, 265 N. W. 556. We find 
no authority in the divorce statutes of this state for 
the court to partition the real estate owned in joint 
tenancy by the parties to a divorce proceeding where 
a divorce is not granted. 
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We conclude that the trial court was correct in finding 
that the parties were not husband and wife, and in re- 
fusing to partition the real estate owned in joint tenancy 
by the parties to the divorce action. 

AFFIRMED. 


ScHooL District NuMBER 162 oF GaGE CoUNTY, 
NEBRASKA, ET AL., APPELLEES, v. GROSSHANS & 


PETERSEN, INC., A CORPORATION, APPELLANT. 
99 N. W. 2d 601 


Filed December 4, 1959. No. 34600. 


1. Witnesses: Appeal and Error. Whether a witness’ qualifica- 
tion to state his opinion is sufficiently established rests largely 
in the discretion of the trial court, and its ruling thereon will 
not ordinarily be disturbed on appeal unless there is a clear 
showing of abuse. 

2. Damages: Appeal and Error. An instruction with reference to 
the measure of damages is not reversible error where the 
amount of the judgment is sustained by evidence as to damages 
to which no objection is made and the defeated party makes no 
complaint as to the amount of the verdict and judgment. 

38. Appeal and Error. A slight error in an instruction will not 
cause a reversal of the judgment, where it is manifest the 
party complaining was not prejudiced thereby. 


AppEAL from the district court for Gage County: 
Ernest A. Hupxa, Jupce. Affirmed. 


Sackett, Brewster & Sackett, William B. Rist, and 
Robert F. Galloway, for appellant. 


P, M. Everson and Halcomb, O’Brien, Knapp & Ever- 
son, for appellees. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, WENKE, and BosLaAuGH, JJ. 


Simmons, C. J. 
This is an action for damages to a school building 
owned by plaintiff district allegedly caused by dyna- 
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mite explosions in a rock quarry operated by the de- 
fendant. Issues were:made. Trial to a jury was had. 
The jury found for the plaintiffs. Judgment was en- 
tered on the verdict. Defendant appeals. We affirm 
the judgment of the trial court. 

At the close of all the evidence defendant moved 
for a directed verdict on the ground that the plaintiffs 
had failed to prove any causal connection between the 
operations of the defendant and damages to plaintiffs’ 
property. 

By assignment here defendant contends that the fail- 
ure to sustain the above motion was error. This in 
turn rests upon the argument that the evidence of 
plaintiffs’ expert witness was erroneously admitted and 
that, absent that evidence, the required proximate cause 
resulting in damage was not established. 

The evidence is here stated under the established 
rule that such a motion admits the truth of all com- 
petent evidence favorable to the party against whom 
the motion is directed; that every controverted fact must 
be resolved in its favor; and that it is entitled to the 
benefit of every inference that can reasonably be de- 
duced from the evidence. We state the evidence favor- 
able to the plaintiffs. 

The school building was built about 1920. It was 
of brick construction on a concrete foundation. There 
was no steel reinforcement. Sometime prior to 1954 
a settlement crack appeared in the east wall. That was 
repaired in 1954. There is also evidence of some re- 
plastering that was done prior to that time. The build- 
ing was inspected, repaired, and repainted in 1954. 

The quarry operated by defendant was located about 
one-half mile from plaintiffs’ building. The building 
was in the village of Holmesville. 

Beginning about December 23, 1955, and at various 
times until April 27, 1956, defendant used dynamite 
to blast rock in the quarry. The blasting was so done 
as to break the rock into pieces sufficiently small to 
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go through a crusher so that the rock could be used 
in highway construction. Defendant often prepared as 
many as 48 holes for one explosion. These were drilled 
to depths of as much as 20 feet. Dynamite was placed 
in these holes to within 30 to 36 inches of the top. 
Dirt was then tamped in the holes to lessen any upward 
push of the explosion. The dynamite was so wired that 
it exploded in “delays” of 25/1000 of a second, and there 
were from two to four delays in each explosion. Be- 
ginning December 23, 1955, and ending April 27, 1956, 
defendant exploded dynamite 2 days in December, 9 
days in January, 10 days in February, 21 days in March, 
and 11 days in April. On several days there were two 
and sometimes three and four explosions a day. 

Plaintiffs offered evidence of lay witnesses living 
within a radius of 244 miles of the schoolhouse, and 
other witnesses who were close to or in the school- 
house when blasts occurred. These witnesses described 
the effects of explosion blasts at the quarry which they 
observed as “the house shook”; “vibration” was felt 
when a car was driven near the quarry; “barn vibrated”; 
the “house commenced to quiver and the windows 
rattled”; “dishes rattled in the cupboard”; an elevator 
building “shook,” windows rattled, and “the bars on 
my scale * * * rattled”; “could feel the ground shake”; 
cans on the shelves of a store “shook” and the floor 
“shook”; china in a cabinet “shook”; large rocks were 
blown out and upon land of one of the witnesses; 
the blast “shook the earth’; a furnace rattled; in the 
school building the blast “shook us”; light fixtures 
swayed; and there was rattling of the windows and 
vibration in the schoolhouse. 

The above paragraph is not an all-inclusive state- 
ment of the evidence of what lay witness after witness 
testified as to what they saw and observed. 

Defendant does not contend that said vibrations did 
not follow directly from these explosions. Rather de- 
fendant’s evidence was to the effect that the vibrations 
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could not have been of sufficient magnitude to have 
caused the damage about which complaint is made. 

During the months of the blasting large cracks ap- 
peared in the walls of the schoolhouse where the brick 
separated, and cracks appeared in the plaster on walls 
and ceiling and in the concrete tunnel in the basement. 
Bricks pulled away from joists at the top of the walls. 
The extent of these cracks need not be recited as the 
extent of the damage to the building is not an issue 
here. It is sufficient to point out that they appeared 
to a large extent in that part of the building that received 
the first impact of vibrations from the quarry. 

Plaintiffs’ expert witness investigated the plaintiffs’ 
school building and examined its exterior and interior 
walls for evidence of structural failure; he examined 
the attic, the basement tunnel, and the roof; he described 
the construction; and he described the condition of the 
walls, ceiling, etc., largely in corroboration of plain- 
tiffs’ custodian witness. 

Plaintiffs’ expert witness was examined and cross- 
examined extensively and often as to his qualifications. 
He was a graduate of the College of Engineering of the 
University of Nebraska; he worked for several years 
as a structural engineer designing power plant build- 
ings; he worked with a consulting engineering firm 
doing structural design and cost estimates on schools, 
churches, dwelling houses, warehouses, and factory 
buildings; his work involved the structural soundness of 
masonry walls; in training and practice he had made a 
study of the various causes of structural failures in 
buildings in order to avoid their recurrence in build- 
ings designed; he had had formal training in the effect 
of vibration on structures and in dealing with the loads 
which come or fall on structures caused by vibration; 
he had studied writings devoted solely to the subject 
of ground vibrations; in his practical experience he had 
noted the effect of forces upon buildings; he had read 
technical articles and books upon building failures; he 


Vou. 169] SEPTEMBER TERM, 1959 361 
School Dist. No. 162 v. Grosshans & Petersen, Inc. 


had knowledge of the nature of the ground between 
the quarry and the schoolhouse; he had examined the 
exposed soil profile at the quarry and made a soil 
boring at the schoolhouse; and he explained the types of 
vibrations which occur in the soil when an explosion 
occurs. He testified that in his opinion the damage 
was caused by a horizontal movement of the bearing 
walls; as to the effect of a repetition of vibrations, which 
singly might not cause a failure but if repeated eventu- 
ally could do so; and that the appearance of the dam- 
age may be delayed. 

The witness was permitted to testify as to the age, in 
his opinion, of the cracks in various parts of the build- 
ing. His testimony in this regard was largely corrobo- 
rative of the custodian’s evidence. He gave as his rea- 
son the difference of color of the surface in contrast with 
the surface of the cracked area, the absence of dust or 
debris, etc. The witness was also permitted to testify 
that in his opinion the damage to plaintiffs’ building 
(other than the settlement cracks which appeared 
earlier and which no one claims were caused by de- 
fendant) was caused by a horizontal force which was 
vibration in the ground. 

Defendant contends that the expert witness was in- 
competent to testify as to all of the above evidence 
and more of like kind. 

On cross-examination the witness testified that wind 
was not the cause of the failure and that the only other 
possible source of failure was a ground movement ex- 
erting force upon the building. He distinguished a 
settlement crack from the cracks here involved. He 
testified that the ground vibrations were the only pos- 
sible cause of the cracks and other conditions that ap- 
peared in the building during and after the blasting 
operations of the defendant. 

Defendant’s contention here is that there is no direct 
evidence that explosions in the quarry caused the dam- 
age to the school building, and that proximate cause 
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could only be established by resort to the opinion evi- 
dence of plaintiffs’ expert witness. 

The rule is: Whether a witness’ qualification to state 
his opinion is sufficiently established rests largely in 
the discretion of the trial court, and its ruling thereon 
will not ordinarily be disturbed on appeal unless there 
is a clear showing of abuse. Elliott v. Swift & Co., 
151 Neb. 787, 39 N. W. 2d 617. 

We see no abuse of discretion in the court permitting 
the witness to testify. Having in his opinion elim- 
inated soil settlement as a cause and established ground 
vibration as a cause, there remained only one source of 
the cause of vibrations and that was the dynamiting 
of rock at the quarry by the defendant. 

We find no error in the admission of the evidence of 
the expert witness and accordingly no error in the 
trial court’s refusal to sustain a motion for a directed 
verdict. 

Defendant assigns error in the giving of instruction No. 
10 which was as follows: “You are instructed that 
defects existing in the school building before the blast- 
ing operations in the Holmesville quarry by the de- 
fendant form no issue in this case. 

“However, in determining the damages in the event 
you find for the plaintiff, you should not diminish the 
amount of the damages by the cost of repair of defects 
in said school building existing prior to blasting if you 
find by preponderance of evidence that repairs of such 
pre-existing defects is necessary to effect repairs of 
defects resulting proximately from blasting.” Instruc- 
tion No. 9 was in part: “You are instructed that if, 
under the evidence and these instructions, you find for 
the plaintiff, then you will assess the amount of plain- 
tiff’s recovery at such sum as you find to be the reasonable 
cost of such repairs as will put the school building in 
the same condition as it was immediately preceding the 
injury.” 

Plaintiffs’ expert witness on damages excluded any 
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items requiring repair which existed prior to the de- 
fendant’s blasting operations. He fixed the fair and 
reasonable cost for the repairs, including architect’s 
fee, at $53,900. Defendant’s expert witness made like 
exclusions and fixed the reasonable cost of repairs at 
$23,100. Defendant here states that there is no evi- 
dence that repairs to preexisting damage were required 
in order to effect repairs to the damage claimed to have 
resulted from the blasting. The jury fixed the dam- 
ages at $25,750. Defendant does not contend that there 
was error in that amount. We had a similar situation 
in Acree v. North, 110 Neb. 92, 192 N. W. 947, where 
there was no evidence to which a clause in an instruction 
could apply. We held the giving of the instruction in 
the manner noted was an inadvertence which could 
not have misled the jury. The holding of the case is that 
an instruction with reference to the measure of dam- 
ages is not reversible error where the amount of the 
judgment is sustained by evidence as to damages to 
which no objection is made and the defeated party 
makes no complaint as to the amount of the verdict 
and judgment. 

Finally defendant complains because the court in in- 
struction No. 7 referred to “proximate cause of the 
blasts” where patently proximate result was meant. 
Defendant does not claim prejudice and none appears. 

In Stein v. Vannice, 44 Neb. 132, 62 N. W. 464, we 
held: “A slight error in an instruction will not cause 
a reversal of the judgment, where it is manifest the 
party complaining was not prejudiced thereby.” 

We find no merit in the assignment. 

The judgment of the trial court is affirmed. 

AFFIRMED. 

CHAPPELL, J., participating on briefs. 
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Littig THOMAS, APPELLEE, Vv. CECIL OWENS, APPELLANT. 
99 N. W. 2d 611 


Filed December 4, 1959. No. 34610. 


1. New Trial. Where a ground or grounds for a motion for a new 
trial present a question or questions of fact which are in dispute, 
the district court becomes the judge of such questions of fact. 

‘The above rule does not authorize the district court 

to invade the province of the jury and to set aside the verdict 

and grant a new trial because the court arrived at a different 
conclusion than the jury on the evidence that went to the jury. 


APPEAL from the district court for Douglas County: 
ARTHUR C. THOMSEN, JUDGE. Reversed and remanded 
with directions. 


Story, Pilcher & Howard, for appellant. 
Martin A. Cannon, for appellee. 


Heard before Smummons, C. J., CarTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bostauau, JJ. 


Srmmons, C. J. 

This is an intersection automobile collision case. 

Plaintiff was a passenger in a car driven by her 
daughter. We will hereafter refer to it as plaintiff's 
car, with the explanatory statement that no question 
of imputed negligence is involved. 

Defendant was the owner and driver of the other car. 

Issues were made and trial was had to a jury result- 
ing in a verdict for defendant upon which the trial 
court entered judgment for the defendant. The trial 
court sustained a motion for a new trial. Defendant 
appeals from that order. 

We reverse the judgment of the trial court and re- 
mand the cause with directions to reenter the judgment 
in favor of the defendant. 

Defendant brings the cause here. 

The procedure is that set out in Greenberg v. Fire- 
man’s Fund Ins. Co., 150 Neb. 695, 35 N. W. 2d 772, 
which we quote in part: “Where a ground or grounds 
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for a motion for a new trial present a question or ques- 
tions of fact which are in dispute, the district court 
becomes the judge of such questions of fact. If a party 
desires a review of that determination, the showing 
thereon must be preserved in the record. * * * That rule 
does not authorize the district court to invade the prov- 
ince of the jury and to set aside the verdict and grant 
a new trial because the court arrived at a different con- 
clusion than the jury on the evidence that went to the 
jury. * * * Where a party has sustained the burden 
and expense of a trial and has succeeded in securing 
the judgment of a jury on the facts in issue, he has a 
right to keep the benefit of that verdict unless there 
is prejudicial error in the proceedings by which it was 
secured. * * * Whether the decision was to grant a 
new trial or deny one, the questions here are, do the 
alleged error or errors appear in the record, were they 
called to the attention of the trial court by the motion, 
and do they constitute prejudicial error to the party 
complaining. * * * Under this rule if the trial court 
gave reasons for the granting of a new trial, the duty 
rests upon the appellant to present those reasons and in 
appropriate manner support his contentions that those 
reasons are not sustainable from the record and appli- 
cable rules of law. The appellee has then the duty, if 
he desires, of meeting those contentions. The appellee 
has the right to point out and submit additional reasons 
to sustain the trial court’s judgment. * * * If the trial 
court gave no reasons for its decision, then the appel- 
lant meets the duty placed upon him when he brings 
the record here with his assignments of error and sub- 
mits the record to critical examination with the con- 
tention that there was no prejudicial error. The duty 
then rests upon the appellee to point out the preju- 
dicial error that he contends exists in the record and 
which he contends justifies the decision of the trial 
court. The appellant then in reply has the right, if 
he desires, of meeting those contentions.” 
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The trial court gave no reason for the action taken in 
its order granting a new trial. However, the trial court 
indicated to the parties its conclusion for so doing. 
It was that the evidence established concurrent negli- 
gence of the defendant proximately contributing to 
cause the accident. Stated otherwise, the trial court 
found the defendant guilty of negligence as a matter of 
law proximately contributing to the cause of the 
accident. 

We review the evidence here under the long-estab- 
lished rule that such a motion admits the truth of all 
competent evidence favorable to the party against whom 
the motion is directed; that every controverted fact 
must be resolved in his favor; and that he is entitled 
to the benefit of every inference that can reasonably be 
deduced from the evidence. 

The accident happened at the intersection of Seventy- 
second and Dodge Streets in the city of Omaha on May 
20, 1957. It occurred in the afternoon, the weather 
was good, the sky was clear, and the pavement was 
dry. No atmospheric conditions enter into the problem. 

Dodge Street at that intersection runs east and west. 
It is a paved street. On all four corners there are 
lanes for right turns from and into Seventy-second 
Street. There are also two westbound and two east- 
bound lanes for traffic, separated by a lane designed for 
use by vehicles making left turns. These lanes are 
each 12 feet wide. 

Seventy-second Street, south of Dodge Street, in addi- 
tion to the turning lanes has two lanes for southbound 
and two lanes for northbound traffic. These north- 
bound and southbound lanes are separated by an island 
that runs from near the intersection southward. 

Seventy-second Street north of Dodge Street, in addi- 
tion to the right-turn lanes, has two lanes for south- 
bound traffic and, for a short distance, has two lanes 
for northbound traffic. These in turn are separated by 
an island. 
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Plaintiff’s car going south in the inner lane of Seventy- 
second Street came to the intersection at a speed of 
not to exceed 5 miles an hour. The green light showing 
permission to proceed was in her favor. The electric 
signal on her car indicating an intent to make a left 
turn was operating. Plaintiff’s car, reducing its speed, 
proceeded south and was partly across the inner west- 
bound lane when the driver looked and saw defendant’s 
car some 25 feet or more south of the intersection and 
proceeding north in the east or “through” lane of traffic. 

Patently defendant’s car was visible a considerable 
distance to the south before plaintiff’s driver saw it. 
Defendant’s car had come from the south at a speed of 
35 miles per hour or less. As it approached the inter- 
section there was a red light against its line of travel. 
The light changed to green and defendant’s car slowed 
down momentarily. It proceeded into the intersection. 
Defendant saw plaintiff’s car “creeping” south. She 
was not in his lane of travel. Her left turn light was 
operating. Defendant construed the slow speed of plain- 
tiff’s car as an indication that he was to pass on through 
ahead of her left turn into Dodge Street. He con- 
tinued his course and speed. Plaintiff’s driver passed 
across the middle east and west passing lane and looked 
to the east on Dodge Street. She then turned into de- 
fendant’s lane of travel. The inevitable collision 
followed. 

Courts must recognize that in these days many jurors 
are experienced automobile drivers and that city jurors 
probably have had experience in driving in congested 
areas such as the one involved here. The method of 
passing and turning which is exemplified here occurs 
repeatedly and is a matter of common knowledge. We 
think the jury could well have found that the slow 
speed of plaintiff’s driver into and through the inter- 
section, maintaining a position away from defendant’s 
line of travel and her patent failure to exercise any 
right-of-way which she may have had, was an invitation 
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to defendant to go ahead and pass in front of her. 
See Hammond v. Emery-Bird-Thayer Dry Goods Co. 
(Mo.), 240 S. W. 170. 

Plaintiff here claims the right for her driver to move 
at a slow pace through a heavily used intersection and 
yet maintain a right-of-way over all other traffic. The 
jury could well have found that she created the situation 
that resulted in the accident and, as it evidently did, 
that plaintiff’s driver was negligent and that negligence 
was the proximate cause of this accident. The facts 
bring the question within the area of the jurisdiction of 
a jury. Its decision is conclusive, where prejudicial 
error otherwise is absent. 

The trial court erred in sustaining the motion for 
a new trial for the indicated reason. 

Pursuant to the rule in the Greenberg case, plaintiff 
here sets up assignments of error other than that ad- 
vanced by defendant, which she claims justifies the 
court’s order. Plaintiff’s first two assignments of error 
are that the court erred in not directing a verdict for 
the plaintiff on all issues except damages and in sub- 
mitting the issue of defendant’s reasonable control of 
his car to the jury. 

The cause presented at best a jury question. We see 
no prejudice to plaintiff nor reason for discussing these 
assignments in view of our determination on the prin- 
cipal question above discussed. 

Plaintiff claiming that instruction No. 11 set out the 
“undisputed facts in this case” contends that it required 
a verdict for plaintiff and that the jury was guilty of 
misconduct in finding for the defendant. We see no 
reason for discussing the instruction. It did not pur- 
port to set out all of the undisputed facts. The trial 
court did not consider that it did so, nor did the jury. 
We do not so consider it. 

The plaintiff next assigns as error the failure of the 
trial court to give a series of requested instructions. 
Some of them would result in an invasion of the area 
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of fact determination reserved for the jury. Others 
are requests for instructions to prevent the jury from 
“wrongly interpreting the law.” One is an abstract 
statement of a purported rule of law without any effort 
to advise the jury of its application, even if found ap- 
plicable. Finally there is a complaint about the defini- 
tion of proximate cause. 

_ We have examined these matters and find no indica- 
tion of error prejudicial to the plaintiff. We see no 
reason for an extended discussion of them. 

The judgment of the trial court is reversed and the 
cause remanded with directions to overrule the motion 
for a new trial and to reinstate the judgment for the 
defendant. 

REVERSED AND REMANDED WITH DIRECTIONS. 


Nancy THOMAS, APPELLANT, v. CECIL OWENS, APPELLEE. 
99 N. W. 2d 605 


Filed December 4, 1959. No. 34635. 


1. Trial. A motion for directed verdict or its equivalent must, 
for the purpose of decision thereon, be treated as an admission 
of the truth of all competent evidence submitted on behalf of 
the party against whom the motion is directed, and such party is 
entitled to have every controverted fact resolved in his favor, 
and to have the benefit of every inference that can reasonably 
be deduced from the evidence. 

Before the evidence in a case is submitted to a jury, 
there is a preliminary question for the court to decide, when 
properly raised, not whether there is literally no evidence, but 
whether there is any upon which a jury can properly proceed 
to find a verdict for the party upon whom the burden of proof 
is imposed. 

Where the facts adduced to sustain an issue are such 
that reasonable minds can draw but one conclusion therefrom, 

. it is the duty of the court to decide the question, as a matter of 
‘law, rather than submit it to a jury for determination. 

4, Automobiles: Negligence. The operator of a motor vehicle on 
‘a highway who would otherwise have the right-of-way under 
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statutory regulations if he operates it at a lawful rate of speed 
forfeits that right-of-way if he operates it at an unlawful 
rate. 

The driver of a motor vehicle has the duty 
to keep a proper lookout and watch where he is driving even 
though he is rightfully on the highway and has the right-of-way 
or is driving on the side of the highway where he has a lawful 
right to be. 


The failure of the driver of a motor vehicle, 
upon epproaching an intersection, to look in the direction from 
which another vehicle is approaching, where, by looking, he 
could see and avoid the collision that resulted, is more than 
slight negligence, as a matter of law, and defeats recovery. 
When one, being in a place of safety, sees or 
could have seen the approach of a motor vehicle in close 
proximity to him and suddenly moves from the place of 
safety into the path of such vehicle and is struck, his own 
conduct constitutes contributory negligence more than slight 
in degree, as a matter of law, and precludes recovery. 

The duty of the driver of a motor vehicle to 
look for vehicles approaching on the highway implies the duty 
to see what is in plain sight. 

9. Negligence. Want of ordinary care, and not knowledge of the 
danger, is the test of contributory negligence. 


APPEAL from the district court for Douglas County: 
JAMES J. FITZGERALD, JupDGE. Affirmed. 


Martin A. Cannon, for appellant. 
Story, Pilcher & Howard, for appellee. 


Heard before Summons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGH, JJ. 


YEAGER, J. 


This is an action for damages for personal injuries 
by Nancy Thomas, plaintiff and appellant, against Cecil 
Owens, defendant and appellee. The case was tried and 
at the conclusion of the evidence a motion was made 
by the defendant in the alternative for a directed verdict 
in his favor or for dismissal of the action. The motion 
for dismissal was sustained by the order of the court. 
A motion for new trial was duly filed. This motion 
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was overruled. From the orders dismissing the action 
and overruling the motion for new trial the plaintiff has 
appealed. 

The action is based on an accidental collision between 
an automobile operated on a highway or highways in 
Omaha, Douglas County, Nebraska, by the plaintiff, 
and one owned and operated by the defendant. 

On its face the order on the motion for dismissal was 
rendered either on the ground that the evidence dis- 
closed that the plaintiff was, as a matter of law, guilty 
of acts which proximately caused the accident and her 
claimed injury and damage, or that she was guilty of 
contributory negligence which proximately contributed 
to the accident in a degree which likewise as a matter 
of law would defeat a right of recovery. Obviously from 
an examination of the bill of exceptions it was sustained 
on the latter of the two grounds, since it may not well 
be said as a matter of law that the defendant was free 
from negligence in the premises. The consideration of 
the case herein will be thus limited. 

The brief of appellant contains as ground for reversal 
but one assignment of error. It is: “The trial court 
erred in sustaining defendant’s motion and in refusing 
to submit the case to a jury for determination.” 

The determination of this question must be made in 
the light of the following rules: “A motion for directed 
verdict or its equivalent must, for purpose of decision 
thereon, be treated as an admission of the truth of all 
competent evidence submitted on behalf of the party 
against whom the motion is directed. Such party is 
entitled to have every controverted fact resolved in his 
favor and to have the benefit of every inference that 
can reasonably be deduced from the evidence.” Davis 
v. Spindler, 156 Neb. 276, 56 N. W. 2d 107. See, also, 
Kepler v. Chicago, St. P.. M. & O. Ry. Co., 111 Neb. 
273, 196 N. W. 161; Morse v. Gray, 166 Neb. 557, 89 N. 
W. 2d 842. 

“In every case, before the evidence is submitted to 
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the jury, there is a preliminary question for the court 
to decide, when properly raised, not whether there is 
literally no evidence, but whether there is any upon 
which a jury can properly proceed to find a verdict for 
the party producing it, upon whom the burden of proof 
is imposed.” Krichau v. Chicago, B. & Q. R. R. Co., 
150 Neb. 498, 34 N. W. 2d 899. See, also, Coyle v. Stopak, 
165 Neb. 594, 86 N. W. 2d 758; Morse v. Gray, supra. 

“Where the facts adduced to sustain an issue are 
such that reasonable minds can draw but one conclusion 
therefrom, it is the duty of the court to decide the ques- 
tion, as a matter of law, rather than submit it to a 
jury for determination.” Corbitt v. Omaha Transit Co., 
162 Neb. 598, 77 N. W. 2d 144. See, also, McIntosh v. 
Union P. R. R. Co., 146 Neb. 844, 22 N. W. 2d 179; Allen 
v. Kavanaugh, 160 Neb. 645, 71 N. W. 2d 119. 

The collision which is the basis of this action took 
place in the early afternoon on May 20, 1957, somewhere 
in the southeast quadrant of what is known as the inter- 
section of Seventy-second and Dodge Streets in Omaha, 
Nebraska. Dodge Street extends east and west and is 
a main highway passing through the city. It has three 
direct traffic lanes leading westward into the intersec- 
tion and two on westward out of it. It has three direct 
lanes leading into the intersection from the west and 
two leading out to the east. There is a narrow island 
within and to the south edge of the center lane of Dodge 
Street to the east of the intersection and a like island 
within and to the north edge of the same lane west of 
the intersection. Seventy-second Street extends north 
and south through the intersection. From the north, 
two lanes lead into the intersection. Neither of these © 
is obstructed. Two lanes lead out to the north. How- 
ever, located in the inner of the two lanes and commenc- 
ing a short distance to the north is an island the width 
of the lane and extending northward. From the south 
two lanes enter and two leave the intersection. Between 
the two inner lanes is an island which at its north’ end 
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is about the same width as a regular lane. It starts 
about 24 feet back from the intersection and extends 
southward about 300 feet. It becomes gradually nar- 
rower as it extends southward. At each corner of the 
intersection is an island. Each fits into the corner out- 
side the outer lines of the outside driving lanes going in 
opposite directions. Outside of these islands are right- 
turn lanes which after passing the islands parallel the 
outside driving lanes. All lanes are 12 feet in width. 
An automobile coming from the north on Seventy-second 
Street to turn east into Dodge Street from the inner 
southbound lane on Seventy-second Street would in pas- 
sage have to cross the three westbound lanes on Dodge 
Street and the two northbound lanes of Seventy-second 
Street. About all of this there can be no dispute since 
it is taken from a plat in evidence, the correctness of 
which has been stipulated. 

The plaintiff testified in substance, which testimony 
with its reasonable inferences must for the purposes of 
this case be accepted as true, that she was operating a 
Buick automobile in a southerly direction on Seventy- 
second Street and as she approached the intersection of 
Dodge Street she slowed down almost to a stop and then 
moved into the intersection at a speed of about 5 miles 
an hour; that as she approached she saw another auto- 
mobile waiting next to the island in the inside north- 
bound lane to make a left turn into Dodge Street; that 
she was in the turning lane, meaning obviously the in- 
ner lane as it appears on the exhibit which has been 
mentioned; that the traffic lights were green; that while 
in this situation her view to the south was partially 
blocked; that she drove into the intersection, going 
south, and as she did so she looked to the south, where 
she could see approximately to the middle between the 
two middle posts on the island to the south which we 
interpret from the record to be somewhere between 175 
feet and 220 feet away; that at that time she saw no car 
coming from the south; that at that time she started at 
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about the middle of the street, obviously Dodge Street, 
to turn east into Dodge Street and the automobile on the 
opposite side of Dodge Street started to turn west into 
Dodge Street; that the other automobile passed to the 
south and while the two were passing she had no view 
to the south; that during all of this time she was oper- 
ating her automobile at about 5 miles an hour; that 
when she and the other driver started to make their 
turns into Dodge Street she looked east up Dodge Street, 
and did not thereafter look to the south until the left 
front of her automobile was about on a line between 
the islands at the northeast and southeast corners of 
the intersection at which time she observed the auto- 
mobile of the defendant in the outer driving lane at the 
north end of the island to the south in Seventy-second 
Street, which was a distance of 20 to 25 feet south of 
the intersection; that when she saw the defendant’s auto- 
mobile she increased the speed of her own; and that 
the right front corner of her automobile and the front 
end of the defendant’s automobile came into collision. 

There is no question but that the defendant came from 
the south and that the two automobiles came together 
in the eastern northbound lane of Seventy-second Street 
in the intersection and quite probably the northern east- 
bound lane of Dodge Street. The record discloses that 
the speed of defendant’s automobile was variously esti- 
mated at from 30 to 50 miles an hour. There is no 
question that the view to the south was open and un- 
obstructed from the time her view was cleared by the 
passage of the automobile which turned west into Dodge 
Street. A witness for the plaintiff gave testimony the 
effect of which was to say that there was a clear view 
789 feet south from the center of Dodge Street. 

As has been said, at the time of this passage she was 
proceeding at about 5 miles an hour. She could not 
have been far into the inner lane when her view was no 
longer obstructed. It is pointed out here that the evi- 
dence on behalf of plaintiff disclosed that an automobile 
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moving at the rate of 35 miles an hour would move 53 
feet in a second, and at the rate of 50 miles an hour it 
would move 75 feet in a second. Thus it becomes ap- 
parent that when the plaintiff looked to the south first 
after her view was no longer obstructed the automobile 
was one second or less of driving time away. 

Under the evidence viewed most favorably to the 
plaintiff she had the right-of-way under the ordinances 
of the City of Omaha and the controlling statutes. The 
evidence indicates she was in the intersection first and 
that she indicated her intention to turn and was turn- 
ing before the defendant reached it. The maximum legal 
speed on Seventy-second Street, as provided by section 
55-7.5 of the Municipal Code of Omaha, is 35 miles an 
hour. Section 39-751, R. R. S. 1943, provides that the 
driver of any vehicle traveling at an unlawful speed 
shall forfeit any right-of-way which he might have had 
under the statute. There was evidence that the de- 
fendant was not traveling in excess of 35 miles an hour 
but evidence most favorable to the plaintiff indicated 
that he was. 

Notwithstanding this, certain duties and obligations 
devolved upon the plaintiff which require examination 
in the ascertainment of whether or not the case should 
have been submitted to a jury. These duties find their 
definition and exposition in the following statements of 
principle and those already set out herein: 

“The driver of a motor vehicle has the duty to keep 
a proper lookout and watch where he is driving even 
though he is rightfully on the highway and has the 
right-of-way or is driving on the side of the highway 
where he has a lawful right to be. He must keep a 
lookout ahead or in the direction of travel or in the 
direction from which others may be expected to approach 
and is bound to take notice of the road, to observe con- 
ditions along the way, and to know what is in front of 
him for a reasonable distance.” Murray v. Pearson Ap- 
pliance Store, 155 Neb. 860, 54 N. W. 2d 250. See, also, 
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Wieck v. Blessin, 165 Neb. 282, 85 N. W. 2d 628. 

“The failure of the driver of an automobile, upon ap- 
proaching an intersection, to look in the direction from 
which another automobile is approaching, where, by 
looking, he could see and avoid the collision that resulted, 
is more than slight negligence, as a matter of law, and 
defeats recovery.” Evans v. Messick, 158 Neb. 485, 63 
N. W. 2d 491. See, also, Nelson v. Plautz, 130 Neb. 641, 
265 N. W. 885; Stark v. Turner, 154 Neb. 268, 47 N. W. 
2d 569; Wieck v. Blessin, supra. 

“When one, being in a place of safety, sees or could 
have seen the approach of a moving vehicle in close 
proximity to him and suddenly moves from the place 
of safety into the path of such vehicle and is struck, 
his own conduct constitutes contributory negligence 
more than slight in degree, as a matter of law, and pre- 
cludes recovery.” Cuevas v. Yellow Cab & Baggage Co., 
141 Neb. 662, 4 N. W. 2d 790. See, also, Troup v. Porter, 
126 Neb. 93, 252 N. W. 611; Gade v. Carlson, 154 Neb. 
710, 48 N. W. 2d 727; Ring v. Duey, 162 Neb. 423, 76 N. 
W. 2d 433; Farag v. Weldon, 163 Neb. 544, 80 N. W. 2d 
568. 

“The duty of the driver of a vehicle to look for ve- 
hicles approaching on the highway implies the duty to 
see what is in plain sight.” Kraft v. Wert, 150 Neb. 
719, 35 N. W. 2d 786. See, also, Vandervert v. Robey, 
118 Neb. 395, 225 N. W. 36; Bergendahl v. Rabeler, 133 
Neb. 699, 276 N. W. 673. 

“Want of ordinary care, and not knowledge of the 
danger, is the test of contributory negligence.” Cuevas 
v. Yellow Cab & Baggage Co., supra. See, also, Klement 
v. Lindell, 139 Neb. 540, 298 N. W. 137; Corbitt v. Omaha 
Transit Co., supra. 

These principles and the pertinent facts which have 
been summarized lead to the inescapable conclusion that 
the plaintiff did not, in the exercise of ordinary care, do 
those things which she should have done in the interest 
of her own safety and which if she had done would have 
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caused avoidance of the collision. Further she did 
things which, in the exercise of ordinary care, she should 
have avoided, which if she had avoided doing, would 
have prevented the collision. Particularly stated, she 
turned with her view to the south obstructed going at 
the speed of about 5 miles an hour to cross on a curved 
line an area about 24 feet in width straight across, and 
never Jooked again until she was practically across the 
area when a danger, which could have been seen at any 
time after her view was no longer blocked by the auto- 
mobile which had been across Dodge Street to the south, 
was no more than a second of time away. Instead of 
stopping, as in the exercise of ordinary care she should 
and could have done, and without looking she moved 
into the path of defendant’s automobile. 

These acts and failure to act amounted to contributory 
negligence of a character and degree which as a matter 
of law defeat any right of recovery of damages in this 
case. Accordingly the trial court did not err when 
it sustained the motion to dismiss. 

The judgment of the district court is affirmed. 

AFFIRMED. 


RutH THomMpson, ADMINISTRATRIX OF THE ESTATE OF 
Howarp S. THOMPSON, DECEASED, APPELLEE, v. COM- 
MERCIAL CREDIT EQUIPMENT CORPORATION ET AL., 


APPELLANTS. 
99 N. W. 2d 761 


Filed December 4, 1959. No. 34644. 


1. Usury. An implement dealer may, in good faith, sell farm 
machinery on time for a price im excess of the cash price 
without tainting the transaction with usury, though the dif- 
ference in prices may exceed lawful interest for a loan. 

In order to have the foregoing principle apply it must 

appear that the buyer actually was informed of and had the 

cpportunity to choose between a time sale price and a cash 
sale price. : 
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Every inhibitory provision contained in the Installment 
Loan Act, sections 45-114 to 45-158, R. R. S. 1943, as amended, 
apply alike to licensees and nonlicensees. 

4. Statutes. The Legislature during a session may do and undo, 
consider and reconsider, as often as it thinks proper, as only the 
final result will be regarded as the thing done. 

5. Constitutional Law: Statutes. A legislative act which is amend- 
atory of existing laws is unconstitutional where such act does 
not contain the section or sections amended and does not repeal 
said original sections. 

6. Statutes. However, an independent legislative act covering 
the entire subject of legislation to which it relates may inci- 
dentally modify or change existing statutes without referring 
to them. 


An act not complete in itself, but which is clearly 
amendatory in its character and scope, must set forth the sec- 
tion or sections as amended, and repeal the original section or 
sections. 


Where a general statute, if standing alone, would in- 
clude the same matter as the special act, and thus conflict with 
it, the special act will be considered as an exception to the 
general statute, whether it was passed before or after such 
general enactment. Where the special statute is later, it will 
be regarded as an exception to, or qualification of, the prior 
general one; and where the general act is later, the special 
statute will be construed as remaining an exception to its 
terms, unless it is repealed in express words or by necessary 
implication. 

Any provision in a legislative bill which is not clearly 
expressed in the title cannot be enacted into law. 

Where the title to an act is one for the amendment of 
an existing statute or section thereof, any legislation may be 
included in the amendatory act which is germane to the subject 
of the statute or section thereof sought to be amended. 
However, the Legislature may make the title to an 
act as restrictive as it pleases. If it does so the courts cannot 
enlarge the scope thereof and the Legislature, by so doing, 
limits itself accordingly. 


APPEAL from the district court for Scotts Bluff County: 
RICHARD VAN STEENBERG, JUDGE. Affirmed. 


Wright, Simmons & Harris and Atkins & Ferguson, 
for appellants. 


Robert L. Gilbert, for appellee. 
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Heard before CARTER, MESSMoRE, YEAGER, CHAPPELL, 
WENKE, and Bostauau, JJ. 


WENEE, J. 

This is an appeal from the district court for Scotts 
Bluff County. It involves an action brought in that 
court by Howard S. Thompson against Commercial Credit 
Equipment Corporation and Brubaker-Sommers Com- 
pany to have declared void a certain obligation executed 
by plaintiff to defendant Brubaker-Sommers Company 
in the form of a “Purchase Agreement” and assigned by 
it to defendant Commercial Credit Equipment Corpora- 
tion. The basis for the action is the claim that the ob- 
ligation owing under the “Purchase Agreement,” which 
is payable in installments, was in fact a loan and, as 
such, within the provisions of the Nebraska Installment 
Loan Act, and because the amount charged as interest 
for the use thereof is in violation of the inhibitory pro- 
visions of the act, the obligation is void. 

The trial court so found and held accordingly, finding 
it was a loan and that the interest charged therefor was 
in excess of that authorized by section 45-138, R. S. 
Supp., 1957, and, because thereof, held it was void and 
unenforcible. It also held that section 45-155, R. S. 
Supp., 1957, the provisions of which the defendants 
sought to have applied if the trial court should find the 
indebtedness to be an installment loan, was unconsti- 
tutional. The trial court also enjoined the defendants 
from repossessing the equipment described in the “Pur- 
chase Agreement,” dismissed Commercial Credit Equip- 
ment Corporation’s cross-petition whereby it sought to 
do so, and enjoined the defendants from in any manner 
attempting to enforce or collect the indebtedness. De- 
fendants filed separate motions for new trial and have 
perfected this appeal from the overruling thereof. 

After judgment had been rendered by the trial court 
the death of the plaintiff Howard S. Thompson was 
called to that court’s attention. The action was there- 
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upon revived in the name of Ruth Thompson as the ad- 
ministratrix of decedent’s estate. 

Appellants contend the trial court erred in finding 
that the “Purchase Agreement” was in fact a loan; in 
holding that the purchase agreement was void and un- 
enforcible by reason of certain provisions in section 
45-138, R. S. Supp., 1957; in holding section 45-155, R. 
S. Supp., 1957, to be unconstitutional; and in enjoining 
the appellants from enforcing the collection of the 
purchase agreement. 

Appellant Brubaker-Sommers Company is a partner- 
ship consisting of B. C. Brubaker and Edward D. Som- 
mers. It engages in the sale of farm machinery with 
its place of business located in Scottsbluff, Nebraska. 
Commercial Credit Equipment Corporation engages in 
financing Ford products, including those purchased by 
the appellant Brubaker-Sommers Company from that 
manufacturer. Howard S. Thompson was a farmer liv- 
ing in the vicinity of Morrill, Nebraska, when the trans- 
action herein involved was entered into. We shall here- 
inafter refer to Edward D. Sommers as Sommers; to 
Howard S. Thompson, deceased, as Thompson; to Bru- 
baker-Sommers Company as the partnership; and to 
Commercial Credit Equipment Corporation as Commer- 
cial. It appears Commercial was the successor of Dear- 
born Motors Credit Corporation. 

The obligation evidenced by the “Purchase Agree- 
ment” executed by Thompson arose out of a deal where- 
by Thompson purchased from Brubaker-Sommers Com- 
pany a new Ford tractor and Ford cornpicker, negotia- 
tions for the purchase of which were carried on by 
Thompson entirely with Sommers. Both of these men 
testified at the trial and there is conflict in their testi- 
mony as it relates to material matters concerning the 
agreement itself. In this situation the following prin- 
ciple has application: “Suits in equity, on appeal to 
this court, are triable de novo, subject to the rule that 
when evidence on material questions of fact is in ir- 
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reconcilable conflict, this court will, in determining 
the weight of the evidence, consider the fact that the 
trial court observed the witnesses and their manner of 
testifying and accepted one version of the facts rather 
than another.” Wilkie v. Banse, 166 Neb. 138, 88 N. 
W. 2d 181. We might add that there are circumstances 
disclosed by the evidence, as they relate to parts of 
Sommers’ testimony, that seriously affect its weight. 

In view of the foregoing we find the evidence adduced 
establishes the following: That in September of 1957 
Thompson was wanting to buy a new tractor and corn- 
picker, shopping around for that purpose; that, among 
others, he contacted the partnership through Sommers; 
that he told Sommers of his desire, advising him that 
he had a used tractor, cornpicker, cultivator, and plow 
that he wished to trade in on any deal he made; that 
thereafter, in the latter part of September, Sommers 
came out to Thompson’s farm to see those items; that 
on October 1, 1957, Sommers advised Thompson that he 
would make the following deal, that is, that the partner- 
ship would sell him a new Ford tractor and cornpicker 
for $5,093 and take in trade his used tractor, corn- 
picker, cultivator, and plow for $1,593, thus leaving a 
balance owing on the purchase price of $3,500; that 
Thompson accepted this offer, having advised Sommers 
that he would have to finance the balance; that Som- 
mers then advised Thompson that the balance could be 
financed through Dearborn in Kansas City but that 
there would be some difference added in the form of 
finance charges; that on October 1, 1957, Sommers pre- 
pared an “Invoice” setting forth the terms of this agree- 
ment, showing “Terms: DMCC,” meaning Dearborn 
Motors Credit Corporation, a copy of which Sommers 
handed to Thompson; that some 3 or 4 days after Oc- 
tober 1, 1957, Sommers came out to the Thompson farm 
and got the trade-ins; that some 6 or 7 days thereafter 
Thompson first saw and then signed the “Purchase Agree- 
ment,” dated October 1, 1957, showing a balance owing 
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of $4,275 payable at the rate of $1,425 on April 1, 1958, 
April 1, 1959, and April 1, 1960, respectively, receiving 
a copy thereof; and that some time thereafter, toward 
the end of October, the new Ford tractor and corn- 
picker were delivered to Thompson. 

It will be observed that finance charges in the sum 
of $775 were added to the balance of $3,500 owing on 
the cash sale. This is far in excess of what is au- 
thorized by section 45-138, R. S. Supp., 1957, which, in 
this respect, provides: ‘No licensee shall directly or 
indirectly charge, contract for, or receive a greater rate 
of interest than nine per cent per annum upon any loan, 
or upon any part or all of any aggregate indebtedness 
of the same person, in excess of three thousand dollars.” 

The “Purchase Agreement” was assigned to Commer- 
cial and, on October 31, 1957, the partnership received 
from Commercial the sum of $3,393 with the under- 
standing that when the obligation had been paid in full 
it would receive an additional sum of $105 and credit 
in a reserve fund of $97.05. It is apparent that the 
partnership was an agent of Commercial in making the 
loan to finance the balance of the purchase price. 

“An automobile dealer may in good faith sell a car 
on time for a price in excess of the cash price without 
tainting the transaction with usury, though the differ- 
ence in prices may exceed lawful interest for a loan. 
* * * In order to have the foregoing principle apply 
it must appear that the buyer actually was informed 
of and had the opportunity to choose betwen a time 
sale price and a cash sale price.” State ex rel. Beck 
v. Associates Discount Corp., 168 Neb. 298, 96 N. W. 
2d 55. 

Sommers never informed Thompson of any time sale 
price either before or at the time the deal was closed 
on October 1, 1957. He did inform Thompson, how- 
ever, that finance charges would be added if he wanted to 
finance the balance of the cash price over a period of 
time. Sommers obtained the amount of those charges 
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from a “Retail Time Payment Chart” furnished by 
either Commercial or Dearborn Motors Credit Corpora- 
tion. We think the following from State ex rel. Beck 
v. Associates Discount Corp., supra, has application to the 
foregoing situation: “It is not a time sale if a car 
dealer (here implement dealer), in selling a car (here 
farm machinery), actually agrees with the buyer that 
he will finance * * * the balance of the cash purchase 
price agreed upon and does so, either directly or through 
others, even though he obtains the schedule of payments 
and the total amount thereof from a rate chart fur- 
nished by a finance company * * *. Such a trans- 
action would be a loan to finance the balance of the 
cash purchase price and if payable in installments must 
meet the requirements of the statutes relating thereto.” 

We hold that the transaction between Thompson and 
the partnership was a cash sale; that Commercial, through 
the partnership, financed the balance owing on an install- 
ment basis; and that the finance charges made for doing 
so were in excess of those authorized by section 45-138, 
R. S. Supp., 1957. The question then arises, what is the 
effect thereof? 

The foregoing statute provides, in respect thereto, that: 
“Any contract of loan made in violation of this section, 
either knowingly or without the exercise of due care 
to prevent the same, shall be void and the licensee shall 
have no right to collect or receive any principal, inter- 
est, or charges on such loan.” 

Here both appellants are nonlicensees. We have fre- 
quently held, and we think correctly, that every in- 
hibitory provision contained in the Installment Loan 
Act (sections 45-114 to 45-158, R. R. S. 1943, as amended) 
apply alike to licensees and nonlicensees. See, Powell 
v. Edwards, 162 Neb. 11, 75 N. W. 2d 122; State ex rel. 
Beck v. Associates Discount Corp., 162 Neb. 683, 77 N. 
W. 2d 215; McNish v. General Credit Corp., 164 Neb. 
526, 83 N. W. 2d 1; Curtis v. Securities Acceptance Corp., 
166 Neb. 815, 91 N. W. 2d 19. 
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Having come to the conclusion that the inhibitory pro- 
vision of section 45-138, R. S. Supp., 1957, as it relates 
to the rate of interest that may be charged on a loan 
in excess of three thousand dollars has been violated, 
the question arises, what civil penalties are provided 
by the act, or any amendments thereto, that are appli- 
cable in such cases to nonlicensees. Formerly the viola- 
tion thereof by any such person in connection with any 
indebtedness, however acquired by such person, ren- 
dered the indebtedness void and uncollectible. See, § 
45-138, R. S. Supp., 1955, and §§ 45-154 and 45-155, 
R. R. S. 1943; Powell v. Edwards, supra; State ex rel. 
Beck v. Associates Discount Corp., 162 Neb. 683, 77 
N. W. 2d 215; McNish v. General Credit Corp., supra; 
McNish v. Grand Island Finance Co., 164 Neb. 543, 83 
N. W. 2d 13; Curtis v. Securities Acceptance Corp., 
supra. 

However, it is apparent the 1957 Legislature, by en- 
acting L. B. 33, sought to change the civil penalties 
for violations of the Installment Loan Act. See Laws 
1957, c. 194, p. 688. This act, which is now section 
45-155, R. S. Supp., 1957, provides as follows: “Viola- 
tion of sections 45-114 to 45-155 and amendments there- 
to, by any lender licensed thereunder in connection 
with any loan indebtedness however acquired, or by 
any lender of money for whom a license is by this act 
required, shall, in addition to the penalties as to in- 
terest provided by law, render the first one thousand 
dollars of such principal indebtedness void and uncol- 
lectible. If any other lender of money charges interest 
at a rate of interest higher than the lender is permitted 
by law to charge or in any event any initial indebted- 
ness to the seller arising entirely from the bona fide 
sale of property is held to be a loan or forbearance, 
the penalty shall not be that provided in sections 45- 
114 to 45-155.” It is appellants’ thought that the pro- 
visions thereof are controlling here. 

Legislation, like that here under consideration, is 
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within the public policy making power of the state and 
the fixing of that public policy, within constitutional 
limits, is for the Legislature and not the courts. See, 
State ex rel. Beck v. Associates Discount Corp., 168 
Neb. 298, 96 N. W. 2d 55; McNish v. General Credit 
Corp., supra; Althaus v. State, 99 Neb. 465, 156 N. W. 
1038. 

It will be observed that the civil penalties contained in 
section 45-138, R. S. Supp., 1955, were left intact by 
the 1957 Legislature when it amended that section by 
enacting L. B. 404. See Laws 1957, c. 193, § 2, p. 685. 
Nor does L. B. 33, passed by the 1957 Legislature, 
either directly repeal or amend section 45-138, R. S. 
Supp., 1957. See Laws 1957, c. 194, p. 688. But appel- 
lants contend it does so by implication. 

L. B. 404 was approved on May 9, 1957, to become 
effective on September 20, 1957, whereas L. B. 33 was 
approved May 14, 1957, but, because it contained an 
emergency clause, became effective immediately. We 
said in Midwest Popcorn Co. v. Johnson, 152 Neb. 867, 
43 N. W. 2d 174: “The Legislature during a session 
may do and undo, consider and reconsider, as often as it 
thinks proper, as only the final result will be regarded 
as the thing done.” 

Article III, section 14, Constitution of Nebraska, pro- 
vides, in part, that: “And no law shall be amended 
unless the new act contain the section or sections as 
amended and the section or sections so amended shall 
be repealed.” In Tukey v. Douglas County, 129 Neb. 
353, 261 N. W. 833, we said: “This court has frequently 
held that a legislative act which is amendatory of ex- 
isting laws is unconstitutional where such act does not 
contain the section or sections amended and does not 
repeal said original sections.” And, as stated in 50 
Am. Jur., Statutes, § 538, p. 542: “Repeals by implication 
are not favored, and there are many instances in which 
particular statutes are held not to be repealed by 
implication.” 
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However, that a law may be repealed by implication 
is well settled by the opinions of this court. See Union 
P. R. R. Co. v. Sprague, 69 Neb. 48, 95 N. W. 46. As 
stated in Union P. R. R. Co. v. Sprague, supra: “An 
intention to repeal all laws inconsistent with a proposed 
measure of legislation is necessarily implied and need 
not be expressed in the title of the legislative bill.” But, 
to do so, the act must be complete in itself. See, Tukey 
v. Douglas County, supra; State ex rel. Kaspar v. Lehm- 
kuhl, 127 Neb. 812, 257 N. W. 229; Endres v. McDonald, 
115 Neb. 827, 215 N. W. 114; State ex rel. Hall County 
Farm Bureau v. Miller, 104 Neb. 838, 178 N. W. 846; State 
ex rel. Graham v. Tibbets, 52 Neb. 228, 71 N. W. 990, 
66 Am. S. R. 492. As stated in State ex rel. Graham v. 
Tibbets, supra: “An act not complete in itself, but 
which is clearly amendatory in its nature and scope, 
must set forth the section or sections as amended, and 
repeal the original section or sections.”” And in State ex 
rel. Hall County Farm Bureau v. Miller, supra, we held: 
“An independent legislative act covering the entire sub- 
ject of legislation to which it relates may incidentally 
modify or change existing statutes without referring to 
them.” And in State ex rel. Taylor v. Hall, 129 Neb. 
669, 262 N. W. 835, we said: “That such an act is in- 
valid needs no citation of authority; in fact, we think 
its invalidity is conceded subject to the one exception, 
that an act complete in itself is not invalid because it 
may incidentally modify, change or destroy the effect 
of existing statutes.” 

Section 45-155, R. S. Supp., 1957, is not a complete act 
by itself because reference to other sections of the 
Installment Loan Act are necessary in order to interpret 
and apply it and, without which, it would be meaning- 
less and without effect. 

We think the following language, quoted in State ex 
rel. Taylor v. Hall, supra, from State ex rel. Beal v. Bau- 
man, 126 Neb. 566, 254 N. W. 256, is applicable here: 
“In truth, the new enactment accomplished nothing 
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of independent nature and its effect is wholly confined 
to “changes” of what theretofore existed, with the evi- 
dent intent of its authors that by the mingling of the 
new changes with the old provisions a connected piece 
of legislation covering the same and original subject 
would result. But this is strictly a process of amend- 
ment.’” And as stated in Tukey v. Douglas County, 
supra: “Even though the act professes to be independ- 
ent and complete in itself, yet if it is clearly not such, 
but is one amendatory in character, the court must so 
hold.” That, we think, is the situation here. We hold 
that section 45-155, R. S. Supp., 1957, does not, in any 
way, amend section 45-138, R. S. Supp., 1957, by implica- 
tion and that the latter section’s provisions as to civil 
penalties applicable to any contract of loan made in vio- 
lation thereof are still in full force and effect. 

There is a further reason why the quoted provisions 
of section 45-138, R. S. Supp., 1957, dealing with civil 
penalties, are still in force and effect. This section deals 
specifically with installment loans in excess of three 
thousand dollars, whereas section 45-155, R. S. Supp., 
1957, is general in its application. In Lee v. Lincoln 
Cleaning & Dye Works, 144 Neb. 659, 14 N. W. 2d 227, 
we said: “The general rule in such cases is: ‘It is a 
fundamental rule that where the general statute, if 
standing alone, would include the same matter as the 
special act, and thus conflict with it, the special act will 
be considered as an exception to the general statute, 
whether it was passed before or after such general en- 
actment. Where the special statute is later, it will be 
regarded as an exception to, or qualification of, the prior 
general one; and where the general act is later, the 
special statute will be construed as remaining an excep- 
tion to its terms, unless it is repealed in express words 
or by necessary implication.’” See, also, Nitzel & Co. 
v. Nelson, 144 Neb. 662, 14 N. W. 2d 197; 50 Am. Jur., 
Statutes, § 561, p. 562. 

Article III, section 14, Constitution of Nebraska, pro- 
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vides, in part, that: “No bill shall contain more than 
one subject, and the same shall be clearly expressed in 
the title.” 

The title to L. B. 33 is as follows: “AN ACT to amend 
section 45-155, Reissue Revised Statutes of Nebraska, © 
1943, relating to installment loans; to change the provi- 
sions for violations, as prescribed, by a lender licensed 
under the provisions of sections 45-114 to 45-155, Re- 
issue Revised Statutes of Nebraska, 1943, and amend- 
ments thereof; to repeal the original section, and also 
section 45-154, Reissue Revised Statutes of Nebraska, 
1943; and to declare an emergency.” (Emphasis ours.) 

Appellants contend this title was sufficient to author- 
ize any amendments germane to section 45-155, R. R. 
S. 1943, which had to do with civil penalties for viola- 
ticn of the Installment Loan Act, and sufficient to per- 
mit the repeal of section 45-154, R. R. S. 1943, thereof. 

“Any provision in a legislative bill which is not clearly 
expressed in the title can not be enacted into law.” 
Union P. R. R. Co. v. Sprague, supra. ‘“ “The purpose of 
the constitutional provision under consideration, * * * 
is to give notice, through the title of the bill, to the mem- 
bers of the legislature and the public, of the subject- 
matter of the projected law,—in other words, that the 
title should clearly indicate the legislation embraced 
in the bill’ ” County of Dawson v. South Side Irr. Co., 
146 Neb. 512, 20 N. W. 2d 387. See, also, Midwest Pop- 
corn Co. v. Johnson, supra. 

“Where the title to an act is one for the amendment 
of an existing statute or section thereof, any legislation 
may be included in the amendatory act which is ger- 
mane to the subject of the statute or section thereof 
sought to be amended.” In re Estate of Austin, 116 Neb. 
137, 216 N. W. 171. 

However, as said in In re Estate of Austin, supra: 
“We think it may be conceded that under the restricted 
title of the act of 1905 no power could have been con- 
ferred upon the district court to grant licenses to execu- 
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tors, administrators or guardians to mortgage the real 
estate of their trust estates, because that act, by its title, 
purported to give authority only to county courts to grant 
such license.” 

The latter is the situation here for the Legislature 
limited itself by the title to licensed lenders under the 
Installment Loan Act and therefore could not enact 
a law thereunder relating to nonlicensees. 

As stated in State ex rel. Graham v. Tibbets, supra, 
by referring to Board of Commissioners v. Aspen Min- 
ing & Smelting Co., 3 Colo. App. 223, 32 P. 717, as 
follows: “The opinion, after citing the cases in sup- 
port of the doctrine, continues with the following quota- 
tion from Cooley, Constitutional Limitations (5th ed.), 
179: ‘As the legislature may make the title to an act 
as restrictive as they please, it is obvious that they 
may sometimes so frame it as to preclude many matters 
being included in the act which might, with entire pro- 
priety, have been embraced in one enactment with the 
matters indicated by the title, but which must now be 
excluded because the title has been unnecessarily re- 
strictive. The courts cannot enlarge the scope of the 
title. They are vested with no dispensing power. The 
constitution has made the title a conclusive index to the 
legislative intent as to what shall have operation. It 
is no answer to say that the title might have been made 
more comprehensive, if in fact the legislature have not 
seen fit to make it so.” Therein we held: “An act 
is unconstittuional and void if the ‘title is not broad 
enough to include the subject-matter of legislation.’ ” 
We think the latter is true here. 

Article III, section 18, Constitution of Nebraka, pro- 
vides, in part, that: “The Legislature shall not pass 
local or special laws in any of the following cases, that 
istosay: * * * Granting to any corporation, association, 
or individual any special or exclusive privileges, im- 
munity, or franchise whatever.” 

Appellee contends section 45-155, R. S. Supp., 1957, 
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violates the foregoing provisions of Article III, section 
18, Constitution of Nebraska, insofar as it creates four 
classes to which the civil penalties apply, to-wit: Li- 
censed lenders, any lender of money for whom a license 
is by the act required, other lenders of money (apparent- 
ly nonlicensees), and any holder of the initial indebt- 
edness arising entirely from a bona fide sale of prop- 
erty should, it be held, that such indebtedness is a 
loan or forebearance. There would seem to be no rea- 
sonable basis for the making of such classifications and 
the granting of such special privileges and immunities, 
particularly in view of the purpose for which the In- 
stallment Loan Act was enacted. As stated in State ex 
rel. Beck v. Associates Discount Corp., 162 Neb. 683, 
77 N. W. 2d 122: “Their purpose and design is to li- 
cense and control the business of making such install- 
ment loans, and to restrict the enforcement and col- 
lection of illegal installment loans once they have been 
made by either licensees or nonlicensees, an all-inclu- 
sive and proper classification. Thus, the inhibitory 
provisions thereof include and apply to all lenders of 
installment loans, whether they be licensees or non- 
licensees. We therefore conclude that sections 45-114 
tq 45-158, R. R. S. 1943, are not local or special laws 
‘Regulating the interest on money’ in violation of Article 
III, section 18, Constitution of Nebraska.” 

There are other questions raised which we do not find 
it necessary to discuss, in view of what we have herein 
held. We find the trial court was correct in holding 
the original was a cash sale, the balance of which was 
financed by an installment loan; that section 45-155, 
R. S. Supp., 1957, as passed by the 1957 Legislature, is 
unconstitutional; and that the installment loan, made 
to finance the balance of the cash purchase price, vio- 
lated the inhibitory provisions of the Installment Loan 
Act and therefore is void and uncollectible. In view 
thereof, we affirm the judgment of the trial court en- 
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joining the appellants from in any manner collecting 
or attempting to collect said indebtedness. 
AFFIRMED. 


PENELOPE H. ANDERSON ET AL., PLAINTIFFS, v. F. A. 
HERRINGTON, STATE TAX COMMISSIONER OF NEBRASKA, 
ET AL., DEFENDANTS. 

99 N. W. 2d 621 
Filed December 4, 1959. No. 34717. 


Building and Loan Associations: Constitutional Law. The method 
authorized for valuing the shares or stock of domestic building 
and loan associations under section 77-707, R. R. S. 1948, as 
amended by the 1959 Legislature, results in discrimination 
against obligations of the United States. 


Original action. Demurrer overruled. 


Morsman, Maxwell, Fike & Sawtell and Wells, Martin, 
Lane, Baird & Pedersen, for plaintiffs. 


Clarence S. Beck, Attorney General, Clarence A. H. 
Meyer, John C. Hanley, and John C. Burke, for defend- 
ants. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosSLaAucuH, JJ. 


WENKE, J. 

This is an original action for a declaratory judgment 
and injunctive relief commenced in this court pursu- 
ant to leave granted. See, Rule 2 a 1, Revised Rules 
of the Supreme Court; §§ 25-21,149 to 25-21,164, R. R. 
S. 1943. Leave to file the action was granted under 
authority of Article V, section 2, of the Constitution of 
Nebraska, and section 24-204, R. R. S. 1943. 

Plaintiffs brought the action in their own behalf and 
in behalf of all shareholders of domestic savings and 
loan associations similarly situated. Plaintiffs’ petition, 
to which the defendants demurred, alleges that plaintiff 
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Penelope H. Anderson owned shares of stock in the 
Omaha Loan & Building Association which she reported 
in her individual property tax schedule for 1959, filed 
with the county assessor of Douglas County, at 10% of 
its value for assessment purposes, and that the plaintiff 
Catherine M. Martin owned shares of stock in the Con- 
servative Savings & Loan Association which she re- 
ported in her individual personal property tax sched- 
ule for 1959, filed with the county assessor of Douglas 
County, at 10% of its value for assessment purposes. 
These shares of stock were reported by the plaintiffs 
under and pursuant to the requirements of section 77- 
707, R. R. S. 1943, as amended by 1959 Legislature. 
See Laws 1959, c. 22, § 3, p. 153. 

The petition alleges that the state Tax Commissioner, 
pursuant to the provisions of section 77-707, R. R. S. 
1943, prepared a formula to ascertain at what percent- 
age of the withdrawal value the stock or shares of 
each Nebraska savings and loan association should be 
valued for assessment purposes, after deducting from 
the withdrawal value those items authorized to be de- 
ducted therefrom by section 77-707, R. R. S. 1948, as 
amended, without deducting therefrom any proportion- 
ate value of the bonds and other obligations of the 
United States of America included in the assets of the 
associations; that the county assessors of the state were 
advised, by bulletin, of the withdrawal value of the 
shares of stock in each of said savings and loan associa- 
tions by use of the foregoing formula; that the county 
assessor of Douglas County and the assessors of all the 
other counties of the state have changed or are pre- 
paring to change the individual taxpayer’s reported 
value of his or her shares or stock in each of said 
savings and loan associations to comply with the state 
Tax Commissioner’s percentages, as determined by the 
formula he used; and that, by doing so, the county 
assessors of the State of Nebraska have or will violate 
“the provisions of Title 31 U.S.C.A. Section 742 of the 
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Laws of the United States in that it unlawfully dis- 
criminates against the bonds and other obligations of the 
United States of America and is, therefore, unconsti- 
tutional; that the assessment procedure violates the 
Constitution of the State of Nebraska, particularly as 
provided in Section 1, Article VIII.” 

The prayer is “for a declaratory judgment adjudi- 
cating that the assessments of the stock of the plaintiffs 
be fixed by the County Assessor at a percentage of 
withdrawal value which will reflect their proportionate 
share of a reduction of value represented by the bonds 
or other obligations of the United States of America 
owned by their associations, as well as which will re- 
flect their proportionate share of reduction of value 
represented by those other types of assets owned by 
their associations as set forth in Section 77-707, Re- 
vised Statutes of Nebraska (1943) as Amended, and 
further pray for an injunction enjoining the defend- 
ant, JOE C. STOLINSKI, Assessor of Douglas County, 
Nebraska, from assessing the stock of savings and loan 
associations in the manner now illegally pursued by 
him.” 

Section 77-707, R. R. S. 1943, provides: “The stock 
or shares of domestic building and loan associations 
organized under the laws of this state and the stock of 
building and loan associations organized under the laws 
of the United States, or any other state, and doing busi- 
ness in this state, shall be assessed to and the tax paid 
by the individual owners thereof, who shall pay tax 
upon the value of their shares or stock in said associations, 
less the proportion of the value of said stock or shares 
invested by the associations in real estate mortgages 
or other property, both tangible and intangible, listed 
and taxed in this state.” 

The 1959 Legislature amended this section by en- 
acting L. B. 701, but such amendment is not material 
to the issue here involved. See Laws 1959, c. 22, p. 151. 

It is apparent the state Tax Commissioner followed 
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the provisions of section 77-707, R. R. S. 1943, in pre- 
paring the formula he used in determining what per- 
centage of the withdrawal value of the shares of stock 
of each Nebraska savings and loan association that 
should be used to reflect the value thereof for assess- 
ment purposes thereunder. 

The question involved is stated by plaintiffs as fol- 
lows: “Must obligations of the United States, its agen- 
cies and instrumentalities, be deducted from the value 
of the shares in Savings (Building) and Loan Associa- 
tions on which a shareholder pays the tax imposed by 
Section 77-707 R. R. S. 1943?” 

It will be observed that the individual owner of the 
stock or shares of such building and loan associations 
shall be assessed and pay tax upon the value thereof 
“less the proportion of the value of said stock or shares 
invested by the associations in real estate mortgages 
or other property, both tangible and intangible, listed 
and taxed in this state.” 

In Peter Kiewit Sons’ Co. v. County of Douglas, 161 
Neb. 93, 72 N. W. 2d 415, we dealt with a comparable 
statute. We stated the question therein, so far as here 
material, as follows: “A further question is raised as 
to whether or not section 77-706, R. R. S. 1943, in 
view of taxing practices authorized thereunder, could 
result in discrimination against the tax-exempt char- 
acter of securities held by domestic Nebraska corpora- 
tions in the form of government obligations.” The 
statutory provision therein involved, insofar as material 
to the foregoing question, provided: “The value of the 
shares of stock * * * shall be determined for the pur- 
pose of taxation by deducting from the actual value of 
the paid-up capital stock, surplus, and undivided profits 
of such corporation available for stock dividends, the 
assessed value of the property of the corporation, both 
intangible and tangible, listed and taxed in this state 
* * * § 77-706, R. R. S. 1943. See, also, Peter Kiewit 
Sons’ Co. v. County of Douglas, supra. Then, after 
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discussing the authorities relating thereto, we held: 
“Under these holdings we can come to no other con- 
clusion than that the method authorized for valuing the 
shares of stock of domestic corporations under section 
77-706, R. R. S. 1943, results in discrimination against 
United States obligations and that the trial court was 
correct in so holding.” We think the foregoing is ap- 
plicable to section 77-707, R. R. S. 1943, as amended. 
See Laws 1959, c. 22, § 3, p. 153. 

We shall not again discuss the authorities that are 
applicable and controlling, as they are cited and suffi- 
ciently discussed in Peter Kiewit Sons’ Co. v. County 
of Douglas, supra, except to again set out the following 
from Schuylkill Trust Co. v. Pennsylvania, 296 U. S. 
113, 56 S. Ct. 31, 80 L. Ed. 91, as therein set forth: 
“The point is that the State has chosen a portion only 
of the net assets of the corporation as a measure of 
the tax, whether the exaction be from the company or 
its shareholders. The State has exempted certain assets 
on the theory that to measure the tax in part by their 
value would in effect be to tax them twice. If to 
measure the shareholder’s tax by inclusion of these 
taxed or exempted securities found amongst the com- 
pany’s assets would be to tax the shareholder in virtue 
of the company’s ownership of those securities, it seems 
clear that to refuse to exempt United States securities 
from the measure of the tax is to lay a tax reckoned upon 
their value. To put it otherwise, if to exclude secur- 
ities already taxed or exempted from tax pursuant to 
the policy of the Commonwealth avoids double tax- 
ation, to include United States securities in the meas- 
ure of the tax seems inevitably to increase the burden 
of the tax by reason of their ownership.” 

We have come to the conclusion that plaintiffs’ peti- 
tion states a cause of action and therefore overrule 
defendants’ demurrer thereto, but grant defendants 30 
days in which to further plead. If the defendants do 
not further plead within that time then the Clerk of 
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the Supreme Court is ordered to enter a judgment 
granting plaintiffs the relief prayed for. 
DEMURRER OVERRULED. 


In RE Estate OF RuTH B. ZoRN, DECEASED. 
Roy O. BUCHANAN ET AL., APPELLANTS, v. Howarp B. Zorn, 


APPELLEE. 
99 N. W. 2d 773 


Filed December 11, 1959. No. 34544. 


1. Wills. A testator may dispose of his property as he pleases. 
The law does not require that he recognize his relatives therein 
nor does it put any obstacle in the way of one who is aged or 
infirm in making disposition of his property by will; provided, 
only, that his mentality conforms to the accepted tests at the 
time of the execution of such testamentary instrument and the 
same was not procured by undue influence. 

In a will contest upon the ground of undue influence 
the burden is upon contestants to prove by a preponderance of 
evidence, which as a whole is of such a substantial nature as to 
contain some competent and relevant proof of each and all of the 
following elements: (1) That testator was subject to undue 
influence; (2) that there was opportunity to exercise undue in- 
fluence; (3) that there was a disposition to exercise undue in- 
fluence for an improper purpose; and (4) that the result was 
clearly the effect of such undue influence. 

Undue influence cannot be inferred from motive or 

opportunity alone. There must be competent evidence, direct 

or circumstantial, to show that undue influence not only existed 
but that it was exercised at the very time the will was executed. 

In order to invalidate a will duly executed by a testa- 
tor having testamentary capacity, undue influence must be of 
such character as to destroy the free agency of the testator and 
substitute another’s will for his own. 

5. Trial. In testing the sufficiency of evidence to support a 
verdict it must be considered in the light most favorable to 
the successful party, that is, every controverted fact must be 
resolved in his favor and he should have the benefit of every 
inference that can reasonably be deduced therefrom. 

It is the duty of trial courts to determine the issues 

upon which there is competent evidence and submit them, and 

them only, to the jury. 
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. If a motion for directed verdict made at the close of 
the evidence in a case should have been sustained for want of 
evidence to support a verdict in favor of the party against whom 
made, it is the duty of the court on motion for judgment not- 
withstanding the verdict timely made to sustain such motion to 
set aside the verdict and to render judgment pursuant to the 
motion for directed verdict. 


APPEAL from the district court for Cheyenne County: 
JoHN H. Kuwns, Jupce. Reversed and remanded with 
directions. 


Heaton & Heaton and Wright, Simmons & Harris, for 
appellants. 


Martin, Davis, Mattoon & Matzke, Maupin, Dent, Kay 
& Satterfield, James O. David, and James J. Duggan, for 
appellee. 


Heard before CarTER, MEsSMORE, YEAGER, CHAPPELL, 
WENKE, and Bostaucu, JJ. 


YEAGER, J. 

This action was originally instituted by petition of 
Roy O. Buchanan filed in the county court of Chey- 
enne County, Nebraska, for the probate of the last 
will and testament of Ruth B. Zorn, deceased. Objec- 
tions to probate of the will were filed by Howard 
Zorn, also referred to in the pleadings as Howard B. 
Zorn, the only son and heir of the deceased. There were 
numerous objections but those requiring mention here 
are that the will was the result of undue influence 
exerted upon the mind of the testatrix and that it is not 
her will, and that the testatrix lacked testamentary 
capacity when she executed the instrument. There was 
an answer controverting the objections. A hearing 
was had in the county court after which the will was 
duly admitted to probate. From the adjudication ad- 
mitting the will to probate the objector, Howard B. 
Zorn, appealed to the district court. 

In the district court Roy O. Buchanan filed a peti- 
tion for probate of the will of Ruth B. Zorn. By the 
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petition it was alleged that Ruth B. Zorn died on June 
15, 1957, leaving a last will and testament. The will 
was not made a part of the petition in the district 
court but it was by reference made a part of the peti- 
tion in the county court. There is however no contro- 
versy about its contents. The petition named Howard 
B. Zorn, a son, as the only heir at law. Roy O. Bu- 
chanan, a brother, Ray Buchanan, a brother, and Betty 
Buchanan Wholford, a niece, were named as other per- 
sons interested in the estate of Ruth B. Zorn. 

The will is dated July 27, 1953. It was drafted by 
Paul Rhodes, an attorney of Bridgeport, Nebraska. It 
was witnessed by Clark Willhite and Margaret Skarboe. 
To the extent necessary to state here, by the terms of 
the will Howard B. Zorn was to receive $1. Nellie B. 
Cox, Roy O. Buchanan, and Ray Buchanan were each 
to receive one-third of the real estate provided that 
they were living at the time of the death of the testa- 
trix. In case of the death of any of them before the 
testatrix, then the real estate should be divided equally 
between those remaining. Incidentally Nellie B. Cox 
did predecease the testatrix. The personal estate was 
to go to Betty Buchanan Wholford. 

To the petition Howard B. Zorn filed an answer in 
which he objected to the probate of the will on the 
same grounds he asserted in the county court. 

Thereafter Roy O. Buchanan and Ray Buchanan 
moved for summary judgment which if sustained 
would have required admission of the will to probate. 
In the light of the review of the entire record the con- 
clusion reached is that neither this proceeding nor the 
determination made by the district court thereon re- 
quires any consideration by this court. At the time the 
motion for summary judgment was filed Ray Buchan- 
an joined as a proponent in the proceedings. 

The case was tried to a jury on the issues presented 
by the petition for probate filed by Roy O. Buchanan, 
proponent, and the objections thereto by Howard B. 


Vou. 169] SEPTEMBER TERM, 1959 399 


Buchanan v. Zorn 


Zorn, the contestant. The jury returned a verdict in 
favor of the contestant and against the proponents. 
An appropriate judgment was rendered on the verdict. 
A motion in substance for judgment notwithstanding 
the verdict or for new trial was made and in due 
course overruled. From the judgment and the order 
overruling the motion for judgment notwithstanding the 
verdict and the motion for new trial the proponents 
have appealed. They will be referred to as appellants. 
Howard B. Zorn, contestant, will be referred to as 
appellee. 

At the conclusion of the evidence of the appellee a 
motion was made in effect to remove from the con- 
sideration of the jury the question of the mental com- 
petency of the testatrix and to find in favor of the 
appellants in this respect. This motion was sustained. 
No appeal from this finding was taken by the appellee. 
That issue is not before this court for consideration. 

At that time also the appellants in substance moved 
for an order removing from the consideration of the 
jury the question of undue influence and for a finding 
that the evidence was insufficient to sustain the charge 
that undue influence had been exercised on Ruth B. 
Zorn with reference to the making of the will. This 
motion was overruled. This motion was renewed after 
the evidence in the case on the issues was concluded. 
It was again overruled. 

In the light of this state of the record it becomes 
clear that the only issue submitted and the only one on 
which the jury made a finding was that of whether 
or not the will of Ruth B. Zorn was the result of undue 
influence. 

By assignment of error the appellants contend that 
the case should not have been submitted to the jury 
for the reason that the evidence adduced was insuffi- 
cient upon which to submit the issue of undue influence. 

A review of this question by this court must be made 
in the light of certain well-established principles con- 
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cerning which there is no dispute. The statement of 
these principles appears with citations and quotations 
from other decisions of this court in Reynolds v. Knott, 
164 Neb. 365, 82 N. W. 2d 568. In that case it is said: 

“A testator may dispose of his property as he pleases. 
The law does not require that he recognize his rela- 
tives therein nor does it put any obstacle in the way 
of the aged or infirm in making disposition of their 
property by will; provided, only, that their mentality 
conforms to the accepted tests at the time of the execu- 
tion of such testamentary instrument and same was 
not procured by undue influence. 

“In a will contest upon the ground of undue in- 
fluence the burden is upon contestants to prove by a 
preponderance of evidence, which as a whole is of such 
a substantial nature as to contain some competent: and 
relevant proof of each and all of the following ele- 
ments: (1) That testator was subject to undue in- 
fluence; (2) that there was opportunity to exercise 
undue influence; (3) that there was a disposition to 
exercise undue influence for an improper purpose; and 
(4) that the result was clearly the effect of such undue 
influence. 

“Undue influence cannot be inferred from motive 
or opportunity alone. There must be competent evi- 
dence, direct or circumstantial, to show that undue 
influence not only existed but that it was exercised at 
the very time the will was executed. * * * 

“In order to invalidate a will duly executed by a 
testator having testamentary capacity, undue influence 
must be of such character as to destroy the free agency 
of the testator and substitute another’s will for his own. 

“In testing the sufficiency of evidence to support a 
verdict it must be considered in the light most favor- 
able to the successful party, that is, every contro- 
verted fact must be resolved in his favor and he should 
have the benefit of every inference that can reason- 
ably be deduced therefrom. 
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“It is the duty of trial courts to determine the 
issues upon which there is competent evidence and 
submit them, and them only, to the jury. * * *.” 

The application of these principles must be made 
in the light of what developed on the trial as disclosed 
by the bill of exceptions. This bill of exceptions con- 
tains over 900 pages and in addition more than 100 ex- 
hibits. The first 112 pages consist of evidence adduced 
by the appellants. It is in proof of proper execution 
of the will and mental competency of the testatrix. 
As pointed out these are not matters remaining for 
review by this court. The remainder of the bill of 
exceptions, except a few pages of rebuttal, consists of 
evidence from witnesses called to testify on behalf of 
the appellee. It is obvious therefore, in the light of 
the voluminous record, that there may not herein be 
a summary of the testimony of the witnesses who 
testified. 

There is however another and cogent reason why 
there shall be no lengthy summary. That reason is 
that in the light of the stated controlling legal prin- 
ciples no evidence has been adduced which directly 
or by reasonable inference supports the contention 
that the will of Ruth B. Zorn dated July 27, 1953, was 
the result of undue influence by any party in interest or 
by any other person. 

In order that the situation involved shall be under- 
stood, it is pointed out that Albert C. Zorn and Ruth B. 
Zorn were husband and wife. They had one child, 
Howard B. Zorn. On and prior to July 25, 1953, Albert 
C. Zorn was the owner of three quarter sections of 
land in Cheyenne County, Nebraska. On July 25, 1953, 
Albert C. Zorn conveyed this land by quitclaim deed 
to Ruth B. Zorn. On July 27, 1953, Ruth B. Zorn, ap- 
parently unaccompanied by anyone, went to Bridgeport, 
Nebraska, and to the office of Paul Rhodes, an attorney 
at law, who drafted the will which is the subject of this 
action. The will was signed in the presence of two 
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persons who signed as witnesses. These witnesses were 
not previously known by Ruth B. Zorn. The will 
was placed in the safe of the attorney where it remained 
until after the death of Ruth B. Zorn in 1957. After 
the will was executed and on the same day, Ruth B. 
Zorn went to the home of her brother in Dalton, Ne- 
braska, where she received medical attention and treat- 
ment from a doctor. The arguments of the appellee 
suggest that this attention and treatment may have been 
before the execution of the will, but the suggestion, on 
the record, is untenable. Albert C. Zorn died October 
13, 1954. It was known as early as the autumn of 1952 
that he was suffering from an ailment which was des- 
tined to be fatal. At least from and after the will was 
executed Ruth B. Zorn spent a considerable amount of 
time in the homes of Ray Buchanan and Roy O. Buchan- 
an, and in hospitals. She was not in good health but 
it does not appear necessary to set forth the details 
as to her condition. After the will was executed and 
until the time of her death she had close contacts with 
her two brothers as well as others who were related to 
her by blood or marriage. 

In all of the evidence however from which this back- 
ground has been drawn there is none, direct or cir- 
cumstantial, the effect of which is to say that the ap- 
pellants or anyone else, before the will was executed, 
sought to influence her in the making of this or an- 
other will. This is also true as of the date of making 
the will. It is further true that the evidence fails to 
disclose that any person or persons even knew that 
she contemplated the making of the will or that she had 
made it even up to the time of her death except the 
testatrix, the attorney who drafted it, and the two per- 
sons who signed it as witnesses. The only thing from 
which an inference may be drawn that anyone other 
than these four had any information of any kind or 
character as to its existence prior to her death is a 
statement by the attorney who drew the will that Ray 
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Buchanan and Roy O. Buchanan came to his office on 
or about the day of the death of Ruth B. Zorn. It was 
on that day that a petition for probate was prepared 
and signed by Roy O. Buchanan. No inquiry was 
made of this witness as to whether Roy O. Buchanan 
and Ray Buchanan came on account of prior knowledge 
of the existence of the will or on account of information 
disclosed by him that he had the will. 

In the light of the stated controlling principles and 
this absence of evidence of undue influence the trial 
court erred in submitting the issue of undue influence 
to the jury for determination. The motion made by the 
appellants at the close of the evidence to withdraw the 
issue of undue influence from the jury or in the alter- 
native to direct a verdict for the appellants should have 
been sustained. It follows that the court should have 
sustained the appellants’ motion for judgment notwith- 
standing the verdict. 

In Hamilton v. Omaha & C. B. St Ry. Co., 152 Neb. 
328, 41 N. W. 2d 139, it is said: “If a motion for di- 
rected verdict made at the close of the evidence in a 
case should have been sustained for want of evidence 
to support a verdict in favor of the party against whom 
made, it is the duty of the court on motion for judg- 
ment notwithstanding the verdict timely made to sus- 
tain such motion to set aside the verdict and to render 
judgment pursuant to the motion for directed verdict.” 
See, also, Stolting v. Everett, 155 Neb. 292, 51 N. W. 
2d 603; Hickman v. Parks Constr. Co., 162 Neb. 461, 
76 N. W. 2d 403, 62 A. L. R. 2d 1040. 

The brief of appellants contains numerous assign- 
ments of error in addition to the one considered, but in 
the light of the determination made on this one the others 
do not require discussion. 

The judgment of the district court is reversed and 
the cause remanded to the district court with directions 
to render the judgment notwithstanding the verdict 
requested by the appellants, and in accordance with that 
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action to render judgment admitting the will to probate. 


REVERSED AND REMANDED WITH DIRECTIONS. 


JAMES F,. KIRCHNER, APPELLANT AND CROSS-APPELLEE, V. 


Caro. R. GAST, APPELLEE AND CROSS-APPELLEE, 
METROPOLITAN UTILITIES DISTRICT OF OMAHA, 


INTERVENER-APPELLEE AND CROSS-APPELLANT. 
100 N. W. 2d 65 


Filed December 11, 1959. No. 34579. 


Parties. A petition in intervention under the provisions of 
section 25-328, R. R. S. 1948, to be filed as a matter of right 
must be filed before the trial. 

An intervener against whom a judgment has been 
rendered must be accorded the rights which, under like circum- 
stances, belong to any other unsuccessful suitor. 

Parties: Pleading. Section 25-329, R. R. S. 1943, is applicable 
where an intervener has met the requirements of section 25-328, 
R. R. S. 1948, and has pleaded the required interest in the matter 
in litigation. It requires the issues presented by such an inter- 
vention to be decided when the issues presented by the plain- 
tiff and defendant are determined. It does not apply to a 
decision of the preliminary question of the sufficiency of the 
petition in intervention. 

Parties. The interest in a matter in litigation which will au- 
thorize a person to intervene must be such a direct and imme- 
diate interest that the person or persons seeking to intervene 
will either lose or gain by the direct operation and legal effect 
of the judgment which may be rendered in the action. 

Every person is entitled to access to courts of justice 
without interference from persons who have no interest in the 
matters in litigation. 

To authorize a party to intervene the interest must be 
one arising from a claim to the subject matter of the action or 
some part thereof, or a lien upon the property or some part 
thereof. 


The matter in litigation as used in section 25-328, 
R. R. 8. 1943, is the subject matter of the action, “the thing 
in controversy.” 

Pleading. Section 25-842, R. R. S. 1943, provides that every 
material allegation of new matter in an answer not controverted 
by a reply shall for the purpose of the action be taken as true, 
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yet a litigant will not be permitted to try his case in the district 
court as though a reply traversing the allegation in his answer 
were on file and insist in this court that no reply was filed. 

A party may at any and all times invoke the language 
of his opponent’s pleading, on which a case is being tried, 
on a particular issue, as rendering certain facts indisputable; and 
in doing this he is neither required nor allowed to offer such 
pleading in evidence in the ordinary manner. 

The above rule applies only to statements in the plead- 
ings upon which the case is tried. It has no application to state- 
ments contained in pleadings which have been superseded by 
amended pleadings. 

Evidence: Trial. Where a plaintiff, without reasonable explana- 
tion, testifies to facts materially different concerning a vital 
issue than had previously been testified to by him under oath 
in another action, the change clearly being made to meet the 
exigencies of the pending action, the evidence is discredited 
as a matter of law and should be disregarded. 

A plaintiff may not recite upon oath one state- 
ment of facts in one judicial proceeding and then, to meet the 
exigencies of the occasion in the trial of a different suit, recite 
under oath an entirely different story. 

Witnesses: Trial. An unexplained change in the evidence of a 
litigant not required by the exigencies pointed out in a previous 
trial is a matter of impeachment, credibility, and weight for the 
jury to determine. 

Evidence. Extrajudicial statements of fact made by a party 
relating to matters material to the issues in a controversy 
are available to the adverse party in a trial thereof as admis- 
sions against interest or for impeachment. Such statements are, 
however, not conclusive but may be explained, rebutted, or con- 
tradicted, and thereafter are to be given such weight as the 
trier of the facts deems them entitled. 

Negligence: Trial. If it appears that a defendant has been 
guilty of gross negligence and a plaintiff has been guilty of 
slight negligence by comparison with that of the defendant the 
plaintiff may recover. 

If a defendant has been guilty of gross negli- 
gence and a plaintiff has been guilty of negligence more than 
slight by comparison with that of the defendant the plaintiff may 
not recover. 


If a defendant has been guilty of negligence 
but which is less than gross and the plaintiff has been guilty 
of negligence in any degree the plaintiff may not recover. 

In an action based on negligence to which the 
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comparative negligence rule has application wherein the evi- 
dence shows beyond reasonable dispute that the plaintiff’s neg- 
ligence was more than slight in comparison with that of the 
defendant the action should be dismissed or verdict directed. 
APPEAL from the district court for Douglas County: 
L. Ross Newkirk, Jupce. Affirmed. 


Charles E. Kirchner, for appellant. 


Wear, Boland, Mullin & Walsh and A. Lee Blooming- 
dale, for appellee. 


George C. Pardee, G. H. Seig, and Harry A. Foulks, Jr., 
for intervener-appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BOSLAUGH, JJ. 


Simmons, C. J. 

This is an intersection automobile damage case with 
this distinction: The two cars involved did not make 
contact. Defendant was driving south across an inter- 
section. Plaintiff was driving east. Plaintiff’s car passed 
around the rear of defendant’s car. It then went at an 
angle across the intersection over a curb near the north- 
east corner and came in contact with a tree and a water 
hydrant. Plaintiff suffered personal injuries. The car 
was damaged. The water hydrant was damaged. 

The car plaintiff was driving belonged to plaintiff's 
father. Plaintiff, alleging negligence of the defendant, 
sued in one cause of action for damages to his person, 
and in a second cause sued as assignee for damages to 
the car. Issues were made as between plaintiff and 
defendant. 

The Metropolitan Utilities District, hereinafter called 
the District, intervened, alleging negligence of both the 
plaintiff and defendant and sought a recovery of the 
damages to its water hydrant. Issues were made as he- 
tween plaintiff, defendant, and the District. The trial 
court on its own motion and on an oral motion of plain- 
tiff gave the District leave to docket the pleadings as a 
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separate proceeding and dismissed the petition in inter- 
vention. 

The action was then tried resulting in a directed ver- 
dict for defendant. Plaintiff appeals alleging error in 
the direction of a verdict against him. The District, as 
appellee, assigns error in the order of dismissal of its 
petition in intervention. 

We affirm the judgment of the trial court. 

Chronologically the issues here involved developed in 
the following manner: 

The accident occurred on February 12, 1957. Plaintiff 
filed his petition on June 18, 1957. The defendant filed 
his answer on July 3, 1957. The District filed its peti- 
tion in intervention on October 16, 1957. On November 
12, 1957, the defendant answered the petition in inter- 
vention, joining issues and praying that the petition in 
intervention be dismissed. 

On December 2, 1957, plaintiff filed his answer to the 
petition in intervention in which he answered generally 
and denied that the District had an interest in the matter 
entitling it to intervene. On December 12, 1957, the 
District filed its reply to both answers. 

On December 5, 1958, the trial court, upon its own 
motion, and upon motion made by plaintiff, took up the 
matter in the plaintiff’s answer to the petition in inter- 
vention. The court held that the District was not au- 
thorized to intervene in the action. The court granted 
the District leave to redocket the pleadings pertinent 
to the intervention as a separate action and if not done 
within 10 days the petition in intervention “will be dis- 
missed without prejudice.” The cause came on for trial 
December 8, 1958. On that day the District presented 
a motion to be allowed to participate in the trial. The 
motion was denied. 

On December 10, 1958, the trial court sustained de- 
fendant’s motion for a directed verdict. 

On December 11, 1958, the District moved for judg- 
ment on the pleadings and the evidence. 
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On December 15, 1958, the District moved to vacate 
the dismissal order of its petition which it entitled a 
“Motion for New Trial.” On the same day the court 
entered an order denying the District’s motion for judg- 
ment. 

On December 31, 1958, the court denied the motion of 
December 15, 1958. 

In the meantime plaintiff had on December 11, 1958, 
filed a motion for a new trial which was overruled on 
December 15, 1958. On December 24, 1958, plaintiff gave 
notice of intent to appeal. The transcript was filed here 
on January 16, 1959. 

As of July 20, 1959, the clerk of the district court cer- 
tified that the District had not caused the pleadings per- 
tinent to its intervention to be redocketed. 

The District filed here its brief on cross-appeal. It 
presents its right to intervene under the provisions of 
section 25-328, R. R. S. 1943. 

Defendant here challenges the District’s right to cross- 
appeal under the provisions of sections 25-1912 and 
25-1913, R. R. S. 1943. Defendant contends that the order 
of dismissal of the petition of intervention, if the cause 
was not redocketed, was a final order and this court 
could only get jurisdiction of that question by a separate 
notice of appeal; and that no appeal proceedings having 
been had from the order the question was finally deter- 
mined. 

The question is: Was the District a party to the action 
under the provisions of sections 25-1912 and 25-1913, R. 
R. S. 1943, and our rule 1 b, so as to give it the right of 
cross-appeal provided by our rule 1 d? The District 
intervened under the provisions of section 25-328, R. R. 
S. 1943. 

Section 25-328, R. R. S. 1943, provides: “Any person 
who has or claims an interest in the matter in litigation, 
in the success of either of the parties to an action, or 
against both, in any action pending or to be brought in 
any of the courts of the State of Nebraska, may become 
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a party to an action between any other persons or cor- 
porations, either by joining the plaintiff in claiming 
what is sought by the petition, or by uniting with the 
defendants in resisting the claim of the plaintiff, or by 
demanding anything adversely to both the plaintiff and 
defendant, either before or after issue has been joined 
in the action, and before the trial commences.” 

A petition in intervention under the provisions of sec- 
tion 25-328, R. R. S. 1948, to be filed as a matter of 
right must be filed before the trial. State v. Farmers 
State Bank, 103 Neb. 194, 170 N. W. 901. 

The District filed its petition in intervention within 
time. It was, however, subject to the condition that its 
petition demonstrate an interest in the matter being 
litigated within the provisions of the statute. Clearly 
the trial court held that the District had not met the 
condition above stated. The District contended that it 
had. It persisted in that contention as recited above. 
It kept itself in the action as a party until the question of 
the sufficiency of its petition, to demonstrate an interest 
in the matter being litigated between the plaintiff and de- 
fendant, was finally determined. That question it brings 
here. Under these circumstances the District becomes 
an appellee under the provisions of section 25-1913, R. 
R. S. 1943, with the right to cross-appeal here under the 
provisions of rule 1 d. 

We held in State ex rel. Bugbee v. Holmes, 60 Neb. 
39, 82 N. W. 109: “An intervener against whom a judg- 
ment has been rendered must be accorded the rights 
which, under like circumstances, belong to any other 
unsuccessful suitor.” 

Section 25-329, R. R. S. 1943, provides: “The court 
shall determine upon the intervention at the same time 
that the action is decided, and if the claim of the inter- 
vener is not sustained he shall pay all costs of the in- 
tervention.” 

The District contends that the trial court’s decision 
was premature and that the trial court could not decide 
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the question of compliance with the condition applicable 
to section 25-328, R. R. S. 1943, until after trial and at 
the same time decision was had in the action between 
plaintiff and defendant. 

The District relies on Montgomery v. Dresher, 97 Neb. 
112, 149 N. W. 314. The syllabus point when read alone 
appears to sustain the position of the District. When 
read in connection with the opinion, the support disap- 
pears. It does not appear that the sufficiency of the in- 
tervener’s petition to demonstrate the requisite interest 
in the litigation was determined. It does appear from 
the opinion that the trial court’s findings showed an 
interest in the litigation which the intervener was en- 
titled to have adjudicated “in the final determination 
of the action.” 

Clearly the District had not yet reached the point 
where it had been determined that it had an interest 
in the matter in litigation. 

In Drainage Dist. No. 1 v. Kirkpatrick-Pettis Co., 140 
Neb. 530, 300 N. W. 582, we reviewed many rules re- 
garding intervention and said this: “It may be con- 
ceded that the provisions of our Civil Code do not 
contemplate intervention by leave of court first ob- 
tained. It is ordinarily a matter of right, and not of 
permission. Nevertheless, the question whether plead- 
ings or pleadings and proof establish that the party seek- 
ing to intervene has an actual interest in the subject 
of the controversy entitling him to participate therein 
to the extent of the interest possessed by him is a neces- 
sary preliminary question for the trial court’s decision 
and is determinable when the action is finally decided.” 
We relied on State ex rel. Bugbee v. Holmes, supra. 

It appears in the above case that there had been no 
challenge to the sufficiency of the intervener’s petition 
to show the requisite interest in the matter in litigation. 
The trial court found against the intervener and dis- 
missed the petition in intervention after hearing upon 
the issues. 
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That is not this case. The language used in the quote 
relates to “pleadings or pleadings and proof,” and refers 
to “a necessary preliminary question” for the trial court’s 
determinaton which relates itself to the pleadings, and 
the clause “determinable when the action is finally de- 
cided” relates itself to the question of proof. 

In State ex rel. Bugbee v. Holmes, supra, we referred 
to the statute and held: “This section does not contem- 
plate intervention by leave of court. It gives, absolutely, 
to any person who can show by proper averments that 
he has an interest in the subject of the controversy, the 
right to become a party and to obtain an adjudication 
of his claims. The court has no authority to exclude 
from the case an intervener whose pleading discloses a 
direct interest in the matter of litigation; it must give 
judgment on the merits; it must decide in his favor or 
against him; and if against him, it must accord him the 
rights which belong to any other unsuccessful suitor.” 

Impliedly from that decision a court has authority 
to exclude from the case an intervener whose plead- 
ings do not disclose a direct interest in the matter in 
litigation. 

Noble v. City of Lincoln, 158 Neb. 457, 63 N. W. 2d 
475, in effect decides this matter adverse to the con- 
tention of the District. There was in that case a petition 
in intervention. Its sufficiency was attacked by gen- 
eral demurrer. The trial court overruled the demurrer. 
We held that the demurrer should have been sustained 
because the petition in intervention did not allege facts 
showing a sufficient interest in the matter in litigation. 

Obviously the sustaining of a demurrer would pre- 
vent the intervener from participating in the trial. Ac- 
cordingly we hold that section 25-329, R. R. S. 1943, 
is applicable where an intervener has met the require- 
ments of section 25-328, R. R. S. 1943, and has pleaded 
the required interest in the matter in litigation. It re- 
quires the issues presented by such an intervention to 
be decided when the issues presented by the plaintiff 
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and defendant are determined. It does not apply to a 
decision of the preliminary question of the sufficiency 
of the petition in intervention. 

We go, then, to the question: Has the District by 
its petition shown a right to maintain its intervention 
in this action? 

We have held: “The interest in a matter in litiga- 
tion which will authorize a person to so intervene must 
be such a direct and immediate interest that the per- 
son or persons seeking to intervene will either lose or 
gain by the direct operation and legal effect of the 
judgment which may be rendered in the action. * * * 
Such an interest must be one arising from a claim to 
the subject matter of the action or some part thereof 
or a lien upon the money or property or some part 
thereof, as distinguished from an indirect, remote, or | 
conjectural interest in the result of the suit which is 
not enough to permit intervention.” Gilbert v. First 
Nat. Bank, 154 Neb. 404, 48 N. W. 2d 401. See, also, 
Noble v. City of Lincoln, supra. 

“‘No rule is better settled or more essential to the 
rights of parties litigant than that every person is en- 
titled to access to courts of justice without interfer- 
ence from persons who have no interest in the matters 
in litigation.” Drainage Dist. No. 1 v. Kirkpatrick- 
Pettis Co., supra. 

It does not appear that we have undertaken express- 
ly to define the meaning of the phrase “matter in liti- 
gation” found in section 25-328, R. R. S. 1943. The stat- 
ute gives us an indication of its meaning when it refers 
to “joining the plaintiff in claiming what is sought by 
the petition, or by uniting with the defendants in re- 
sisting the claim of the plaintiff.” In the above tnere 
is a limitation of the matter in litigation to the claims 
of one or the other of the parties. The statute further 
authorizes intervention “by demanding anything ad- 
versely to both the plaintiff and defendant.” This of 
course, is restricted to the scope of “matter in liti- 
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gation” and “claims” used earlier in the section. In 
fact we have so held: To authorize a party to inter- 
vene the interest must be one arising from a claim to 
the subject matter of the action or some part thereof, 
or a lien upon the property or some part thereof. Kan- 
sas & C. P. Ry. Co. v. Fitzgerald, 33 Neb. 137, 49 N. 
W. 1100. See, also, Latham v. Chicago, B. & Q. R. 
R. Co., 100 Neb. 173, 158 N. W. 923; Cornhusker Elec- 
tric Co. v. City of Fairbury, 131 Neb. 888, 270 N. W. 482. 

The matter in litigation as used in section 25-328, 
R. R. S. 1943, is the subject matter of the action, “‘the 
thing in controversy.” Holmes v. Mason, 80 Neb. 448, 
114 N. W. 606. What, then, are the claims at issue be- 
tween plaintiff and defendant in this action? It is the 
“claim” of plaintiff that he is entitled to recover from 
the defendant damages for personal injuries and for 
property damage based on the alleged negligence of the 
defendant. Defendant makes no affirmative recovery 
claim but seeks a dismissal of plaintiff’s petition. Brief- 
ly stated, the above sets out the matters in litigation 
between the parties. 

The District makes no claim to any part of the dam- 
ages claimed by the plaintiff. It does not resist the 
claim of the plaintiff against the defendant. Obviously 
the District has no interest in asserting or defending 
the claims of the plaintiff against the defendant. The 
District claims a different cause of action against both 
the plaintiff and defendant. It seeks to recover damages 
to its hydrant. Such a “claim” is not in anywise in- 
volved between the plaintiff and defendant. 

Under the rules above stated we conclude that the 
trial court did not err in the rulings of which the Dis- 
trict complains. As to the District’s cross-appeal, the 
judgment of the trial court is affirmed. 

We find nothing in Lackaff v. Bogue, 158 Neb. 174, 
62 N. W. 2d 889, nor in Hoffman v. Geiger, 134 Neb. 
643, 279 N. W. 350, which is in conflict with this 
conclusion. 
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This brings us to the question presented by the plain- 
tiff: Did the trial court err in sustaining defendant’s 
motion for a directed verdict? 

The parties here present contentions which need to 
be decided before stating the evidence. 

The case was tried upon the petition of the plaintiff 
and the answer of the defendant, pleading negligence 
and contributory negligence. Defendant contends here, 
the plaintiff not having replied to the answer, that con- 
tributory negligence in a degree more than slight is 
conclusively admitted. 

The applicable rule is: While section 134 of the code 
(now section 25-842, R. R. S. 1943) provides that every 
material allegation of new matter in an answer not 
controverted by a reply shall for the purpose of the 
action be taken as true, yet a litigant will not be per- 
mitted to try his case in the district court as though 
a reply traversing the allegation in his answer were on 
file and insist in this court that no reply was filed. 
Crilly v. Ruyle, 87 Neb. 367, 127 N. W. 251. 

This rule has been consistently followed down to and 
including Dinkel v. Hagedorn, 156 Neb. 419, 56 N. W. 
2d 464. We see no merit in the contention. 

Plaintiff contends that the defendant, in his answer 
to the petitions in intervention of the District, made a 
judicial admission of negligence. Plaintiff did not offer 
the answer in evidence. He claims here that defend- 
ant’s negligence was rendered indisputable. The rule 
as stated in Bonacci v. Cerra, 134 Neb. 476, 279 N. W. 
173, is: ‘A party may at any and all times invoke the 
language of his opponent’s pleading, on which a case is 
being tried, on a particular issue, as rendering certain 
facts indisputable; and in doing this he is neither re- 
quired nor allowed to offer such pleading in evidence 
in the ordinary manner.” 

We pointed out in In re Estate of McCleneghan, 145 
Neb. 707, 17 N. W. 2d 923, that the above rule “applies 
only to statements in the pleadings upon which the 
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case is tried. It has no application to statements con- 
tained in pleadings which have been superseded by 
amended pleadings as in the case at bar.” We have 
adhered to that holding. See, also, Johns v. Carr, 
167 Neb. 545, 93 N. W. 2d 831; Lash v. Erisman, 167 
Neb. 606, 94 N. W. 2d 32. It is patent that the case 
was not tried on the issues made in the proceedings 
in intervention. There is no merit to the contention. 

Defendant took the deposition of the plaintiff before 
the trial. He used it for impeachment purposes at the 
trial. Plaintiff admitted contradictory statements with 
reference to speed at a point some distance before the 
event of the accident, the length of skid marks, and the 
use of or failure to use brakes. 

Defendant contends that plaintiff is bound by the 
deposition testimony as a matter of law. 

Defendant appeals to the rule stated in Gohlinghorst 
v. Ruess, 146 Neb. 470, 20 N. W. 2d 381, as follows: 
“Where a plaintiff, without reasonable explanation, tes- 
tifies to facts materially different concerning a vital 
issue than had previously been testified to by him 
under oath in another action, the change clearly being 
made to meet the exigencies of the pending action, the 
evidence is discredited as a matter of law and should 
be disregarded. * * * A plaintiff may not recite upon 
oath one statement of facts in one judicial proceeding 
and then, to meet the exigencies of the occasion in the 
trial of a different suit, recite under oath an entirely 
different story.” We there quoted from Gormley v. 
Peoples Cab, Inc., 142 Neb. 346, 6 N. W. 2d 78, wherein 
we said: “Such conduct cannot be tolerated to the 
extent, when it is clearly apparent, of requiring a trial 
judge to submit the credibility of such testimony to a 
jury, and of permitting a party to mock law and jus- 
tice.’ That decision goes back to Peterson v. Omaha 
& C. B. St. Ry. Co., 134 Neb. 322, 278 N. W. 561, where- 
in we held: “Testimony of a witness on a vital point 
in a case, materially changed to obviate objections 
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pointed out by this court on a former appeal, without any 
sufficient explanation given, is discredited as a matter of 
law, and will be disregarded.” 

There have been several subsequent decisions deal- 
ing with the same matter. In Armer v. Omaha & C. 
B. St. Ry. Co., 153 Neb. 352, 44 N. W. 2d 640, we held: 
“An unexplained change in the evidence of a litigant 
not required by the exigencies pointed out in a previous 
trial is a matter of impeachment, credibility, and weight 
for the jury to determine.” 

In Dorn v. Sturges, 157 Neb. 491, 59 N. W. 2d 751, we 
held: ‘“We are not in accord with defendant’s con- 
tention as to the applicability of such cases to the 
instant case. The applicable rule is that extrajudicial 
statements of fact made by a party relating to matters 
material to the issues in a controversy are available 
to the adverse party in a trial thereof as admissions 
against interest or for impeachment. Such statements 
are, however, not conclusive but may be explained, 
rebutted, or contradicted, and thereafter are to be given 
such weight as the trier of the facts deems them 
entitled.” 

In Angstadt v. Coleman, 156 Neb. 850, 58 N. W. 2d 
507, we had a case where defendant took plaintiff’s 
deposition and used it, as here, on cross-examination for 
impeachment purposes. We referred back to Kipf v. 
Bitner, 150 Neb. 155, 33 N. W. 2d 518. We held that 
the testimony involved was in the area of extrajudi- 
cial admissions to be considered by the jury. 

Those cases where we have held the statements to 
be judicial admissions have been where it is patent 
that the witness deliberately changed his testimony 
to meet the necessities of the case, and where the change 
has been unexplained, or is unexplainable on any ra- 
tional basis. We have then held it to be a matter of 
law, but otherwise it is a question of credibility for 
the trier of facts. We hold that the testimony here 
involved is one of credibility for the jury. On a motion 
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for a directed verdict, as here, those questions are re- 
solved in favor of the plaintiff. 

Plaintiff, by argument only, contends there was error 
in the rejection of certain evidence offered by him. 
There is no reference to it in the assignments of error. 
Rule 8a2(4) of the rules of this court provides: “As- 
signments of error relied upon for reversal and intended 
to be urged in the brief shall be separately numbered 
and paragraphed, bearing in mind that consideration 
of the cause will be limited to errors assigned and dis- 
cussed. However, the court may, at its option, notice a 
plain error not assigned.” This rests upon section 25- 
1919, R. R. S. 1948. 

The tenders of evidence involved are not such as re- 
quire that they be considered as plain errors not as- 
signed. 

We now reach the consideration of plaintiff’s con- 
tention that the evidence as to defendant’s negligence 
presented a jury question. 

We state the evidence under the rule that a motion 
for a directed verdict admits the truth of all competent 
evidence favorable to the party against whom the 
motion is directed; that every controverted fact must 
be resolved in his favor; and that he is entitled to the 
benefit of every inference that can reasonably be de- 
duced from the evidence. 

This accident happened at the intersection of Under- 
wood Avenue and’ the east branch of Happy Hollow 
Boulevard. Underwood Avenue runs east and west and 
is 40 feet wide at this point. Happy Hollow Boulevard 
runs slightly southwest of a true north and south line 
and at this point north of Underwood Avenue is 30 
feet wide. There is a stop sign at the northwest corner 
of the intersection and facing Happy Hollow Boule- 
vard. The accident happened about 5:45 p.m. on Feb- 
ruary 12, 1957. The weather was clear, the sun was shin- 
ing, and the streets were free from snow or ice. Defend- 
ant was driving south on Happy Hollow Boulevard. 
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Plaintiff saw defendant 3 or 4 car lengths north of the 
intersection. Defendant’s speed was then 15 to 20 miles 
per hour. Plaintiff kept the defendant in his field of 
vision. Defendant slowed down to a speed of 5 to 10 
miles per hour at the stop sign. At the time defend- 
ant reached the crossing of the eastbound lane his 
speed was 15 to 20 miles per hour. Defendant drove on 
out of the intersection and stopped southwest of it. 
The defendant was looking straight ahead and “in a 
kind of an easterly direction.” This, however, was 
when plaintiff set his brakes and defendant’s car was 
40 or 50 feet ahead of him. 

In the meantime plaintiff was driving east on Under- 
wood Avenue. Plaintiff was driving at about 25 miles 
per hour as he approached the intersection. His car was 
equipped with power steering and power brakes. Al- 
though he had observed the approach of the defendant 
from the distance stated and had kept him in his field 
of vision, plaintiff did not apply his brakes until de- 
fendant crossed the center line of Underwood Avenue. 
He then “noticed the danger.” His car was then 40 
to 50 feet west of the defendant’s car. He applied his 
brakes hard enough to slide his tires and skidded in a 
straight line 30 to 35 feet. He supposed he could stop 
his car in 50 feet going at 25 miles per hour, and was 
sure he could stop his car in 100 feet. 

Plaintiff after skidding as above stated, released his 
brakes, which had never been set solidly, made an abrupt 
turn to the left, and avoided hitting the defendant’s 
car. These “turning marks” were 15 to 20 feet long, 
and darker on the right side. Plaintiff’s eyewitness tes- 
tified that plaintiff was “half out of control” from the 
time his car made the swerve. The testimony is not 
denied. Plaintiff’s car then straightened out its course 
and “went on towards the northeast corner” of the 
intersection at a speed of 15 to 20 miles per hour. 
Plaintiff “possibly” put on his brakes again before 
going over the curb. In any event plaintiff’s car went 
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up and over the curb and in endeavoring to go between 
a tree on its left and a hydrant on its right it hit both. 
This was not the end of the movement of the car, but 
as plaintiff testified he did not remember what hap- 
pened after his car struck the tree, we do not detail its 
further movement except to say that it went on east 
and struck a parked car with sufficient force to ma- 
terially damage both cars. 

Plaintiff alleged negligence of the defendant as the 
proximate cause of personal injury and the damage 
to personal property in the following particulars: (1) 
In failing to observe the stop sign when entering Under- 
wood Avenue; (2) in failing to keep a proper lookout 
for automobiles on Underwood Avenue; (3) in failing 
to yield the right-of-way; (4) in failing to sound his 
horn or otherwise warn plaintiff of defendant’s ap- 
proach; (5) in driving at a rate of speed greater than 
was reasonable and proper; and (6) in failing to have 
and keep his car under proper control. 

Defendant denying negligence alleged negligence and 
contributory negligence of plaintiff in the following 
particulars as the proximate cause of the damages 
claimed: (1) In driving at an excessive and unlaw- 
ful speed; (2) in failing to have his automobile under 
control; (3) in failing to accord the defendant the right- 
of-way; (4) in failing to seasonably apply his brakes; 
(5) in failing to keep a proper lookout for traffic; and 
(6) in operating his car on the north or left side of the 
avenue. 

Section 25-1151, R. R. S. 1943, is involved here. We 
need not determine the issue of proximate cause. In 
Hickman v. Parks Construction Co., 162 Neb. 461, 76 
N. W. 2d 403, 62 A. L. R. 2d 1040, we held: ‘The 
following are elements of application of the comparative 
negligence rule: If it appears that a defendant has been 
guilty of gross negligence and a plaintiff has been 
guilty of slight negligence by comparison with that of 
the defendant the plaintiff may recover. If a defendant 
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has been guilty of gross negligence and a plaintiff has 
been guilty of negligence more than slight by comparison 
with that of the defendant the plaintiff may not re- 
cover. If a defendant has been guilty of negligence 
but which is less than gross and the plaintiff has been 
guilty of negligence in any degree the plaintiff may 
not recover.” 

Even if we were to hold, which we do not, that the 
defendant was. guilty of gross negligence, it is obvious 
that plaintiff was guilty of negligence more than slight 
by comparison. 

We held in Rogers v. Shepherd, 159 Neb. 292, 66 N. 
W. 2d 815, that: “In an action based on negligence to 
which the comparative negligence rule has application 
wherein the evidence shows beyond reasonable dispute 
that the plaintiff’s negligence was more than slight in 
comparison with that of the defendant the action should 
be dismissed or verdict directed.” 

Putting aside contradictions and inconsistencies, and 
considering plaintiff’s version of this accident in its 
most favorable light to him, we think it beyond rea- 
sonable dispute that plaintiff was guilty of negligence 
more than slight under the above rule. The trial court 
did not err in sustaining the motion. 

The judgment of the trial court is affirmed. 

AFFIRMED. 


‘CaRiIL ANN FUGATE, PLAINTIFF IN ERROR, V. STATE OF 


NEBRASKA, DEFENDANT IN ERROR. 
99 N. W. 2d 868 


Filed December 11, 1959. No. 34590. 


4. Criminal Law: New Trial. Under the provisions of section 29- 
2101, R. R. S. 1948, a new trial may be granted in a criminal 
ease for any of the reasons enumerated therein, including mis- 
conduct of the jury, which affect materially the substantial 
rights. of the defendant. 
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It is provided by section 29-2308, R. R. S. 
1943, that no judgment shall be set aside, or a new trial granted, 
or judgment rendered in any criminal case, on the grounds of 
misdirection of the jury, or the improper admission or rejection 
of evidence, or for error as to any matter of pleading or pro- 
cedure, if the Supreme Court, after an examination of the 
entire cause, shall consider that no substantial miscarriage of 
justice has actually occurred. 

Criminal Law: Juries. As a general rule a verdict will not be 
set aside for reasons that would be sufficient to disqualify a 
juror on a challenge for cause, which existed before the juror 
was sworn, but which was unknown to the accused until after 
the verdict, unless it appears from the whole case that the 
substantial rights of the accused were materially affected by 
the fact that the juror served in the case. 

Where it appears that a juror made a one- 
dollar bet on the penalty that would be imposed on the de- 
fendant before he was sworn as a juror, which was unknown 
to the defendant until after the verdict, and his actions as a 
juror were wholly inconsistent with his interest in the result 
of the bet, it cannot be said that defendant was prejudiced by 
his serving on the jury. 

Appeal and Error. An objection to the admission of evidence 
cannot be considered by this court for some reason not properly 
and timely raised at the trial. 

Evidence. A photograph proved to be a true representation of 
the person, place, or thing which it purports to represent is 
competent evidence of anything of which a verbal description 
by a witness is competent and relevant. 

Criminal Law: Evidence. It is within the discretion of the 
eourt to permit in rebuttal the introduction of evidence not strict- 
ly rebutting. 


The receiving, over objection, of evidence of 
an immaterial fact constitutes no ground for a reversal, unless 
it is shown that such evidence is prejudicial to the complaining 
party. 


The correctness of a trial court’s ruling on the 
admission of evidence must be determined by the record before 
it at the time the ruling was made. Such ruling presents a 
question of law which cannot be presented to the trial court by 
motion for a new trial through the medium of affidavits. 

New Trial: Appeal and Error. The granting or refusing of a 
new trial rests in the sound discretion of the trial court, and its 
ruling thereon will not be disturbed unless there has been a 
clear abuse of such discretion. 
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Error to the district court for Lancaster County: 
Harry A. SPENCER, JUDGE. Affirmed. 


John McArthur and Merril R. Reller, for plaintiff in 
error. 


Clarence S. Beck, Attorney General, and Cecil S. Bru- 
baker, for defendant in error. 


Heard before Summons, C. J., CARTER, MESSMORE, 
‘YEAGER, CHAPPELL, WENKE, and Bosuiaucu, JJ. 


CARTER, J. 

This is an error proceeding from a verdict and judg- 
ment of the district court for Lancaster County on an 
information charging murder in the first degree on two 
counts. The first count charges that petitioner in error, 
who will be hereafter designated as the defendant, did 
unlawfully, feloniously, purposely and of her own de- 
liberate and premeditated malice, kill Robert William 
Jensen. The second count charges that defendant did 
unlawfully, feloniously, and purposely in the perpetra- 
tion of a robbery, kill Robert William Jensen. The jury 
returned a verdict of guilty of murder in the first degree 
on count two of the information and fixed the penalty 
at life imprisonment. After denying a motion for a 
new trial the trial court sentenced the defendant to 
imprisonment in the State Reformatory for Women at 
York, Nebraska, for the period of her natural life. From 
this verdict and judgment the defendant prosecutes error 
to this court. 

The defendant assigns error in two respects: First, 
that the court erred in refusing to set aside the verdict 
and award the defendant a new trial on a showing that a 
juror made a pretrial bet that defendant would receive 
the death penalty, and second, that the court erred in 
receiving in evidence exhibits Nos. 42, 43, 44, 45, 46, 
47, and 48. 

As to the first assignment of error, the evidence that 
juror H. A. Walenta made a bet with Richard Weilage 
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that Caril Ann Fugate would get the electric chair was 
properly before the trial court in the form of affidavits 
in support of defendant’s motion for a new trial. The 
facts disclosed by the affidavits are substantially as 
follows: 

Richard Weilage stated that on Saturday, October 25, 
1958, he was hunting pheasants with Walenta near 
Geneva, Nebraska, it being prior to the selection of a 
jury in the Fugate case. It was, however, after radio 
and television broadcasts concerning the murders al- 
leged to have been committed by Charles Starkweather 
and Caril Ann Fugate. Weilage said he made a state- 
ment to Walenta to the following effect: “I'll bet a dol- 
lar she won’t get the electric chair.” Walenta replied: 
“T’ll bet she does.” The record shows that the bet was 
made. Weilage says the “bet” remark was a spontane- 
ous passing remark similar to many others made by him 
and Walenta over the years which had never been con- 
sidered seriously and none of which had ever been paid. 
Weilage said he never mentioned the matter to Walenta 
until after the trial was concluded, at which time Wal- 
enta agreed to pay it. 

Walenta said that he made the bet as stated by Weil- 
age at a time when he did not know that he would be 
called as a juror in the Fugate case. He said he testi- 
fied on voir dire examination that he had expressed an 
opinion as to the guilt or innocence of Caril Ann Fu- 
gate based on news media which had come to his at- 
tention. He said he testified that he had no informa- 
tion from anyone connected with the case, that it would 
require no evidence to remove the opinion he had held, 
and that he could decide the case fairly and impartially 
upon the evidence adduced at the trial and the law as 
given by the court. He said further that he had com- 
pletely forgotten the bet until he was reminded of it by 
a third person after the trial was over. He said further 
that he heard the case with an open mind and decided 
the case solely upon the evidence and the instructions of 
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the court, and that the bet played no part in the result. 

Harold Jones stated that he heard of the bet and after 
the trial was over undertook to “kid” Walenta about 
losing the bet. He said when he mentioned it to Wal- 
enta on the day following the trial Walenta said: “I 
don’t even remember how I bet,” and that it was ob- 
vious Walenta had forgotten the bet until he men- 
tioned it to him. 

The foreman of the jury, T. C. Eichelberger, stated 
that Walenta had testified on voir dire that he had ex- 
pressed an opinion as to the guilt or innocence of Caril 
Ann Fugate which was based solely on news media, 
that it would not take evidence to remove such opinion, 
and that he could and would enter upon the trial of the 
case with a free, open, and unbiased mind. Eichelberger 
further stated that at no time during the deliberations 
of the jury did any member request that the death pen- 
alty be included in the jury verdict, and that Walenta 
never mentioned the death penalty or requested that it 
be imposed. : 

The evidence contained in the affidavits is not con- 
flicting in any respect and appears to be an honest re- 
flection of the facts pertaining to the bet. It is plain 
that the bet was made on the nature of the penalty to 
be assessed, both participants assuming that a convic- 
tion would be had. It is shown that Walenta testified 
concerning his pretrial opinion that went to the guilt 
or innocence of the defendant which was based solely 
on news reports. He was not challenged for cause be- 
cause of that opinion. We point out also that the evi- 
dence shows without dispute that the conduct of Walenta 
as a juror was wholly in conflict with the bet which he 
had made before he knew he would be called as a juror 
in the Fugate case. It is the contention of the defendant 
that a verdict in a criminal case is ipso facto nullified 
when it is subsequently discovered that a juror had 
made a bet as to the penalty that would be assessed. It 
is the contention of the State that the verdict should not 
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be disturbed under such circumstances in the absence of 
a showing of prejudice to the defendant. 

It is a part of our fundamental law that the right of 
trial by jury shall remain inviolate. Art. I, § 6, Con- 
stitution of Nebraska. It is further provided that in 
all criminal prosecutions the accused shall have the 
right to appear and defend in person or by counsel, to 
demand the nature of the accusation, to meet the wit- 
nesses against him face to face, to have process to com- 
pel the attendance of witnesses in his behalf, and a 
speedy public trial by an impartial jury of the county 
in which the offense is alleged to have been committed. 
Art. I, § 11, Constitution of Nebraska. Under the statu- 
tory law of this state a prospective juror who has formed 
or expressed an opinion as to the guilt or innocence of 
the accused is subject to challenge for cause unless he 
falls within the proviso of section 29-2006, R. R. S. 1943, 
relating to pretrial opinions of jurors. Juror Walenta 
was clearly a qualified juror under the foregoing section 
of the statutes so far as his pretrial opinion was con- 
cerned and no contention is made to the contrary. 

It is provided by section 29-2101, R. R. S. 1943, that 
a new trial may be granted for any of the reasons enu- 
merated therein, including the misconduct of the jury, 
which affect materially the substantial rights of the de- 
fendant. It is apparent that the asserted ground for a 
new trial must affect adversely the substantial rights 
of the defendant, or, in other words, it must be shown 
that defendant was prejudiced thereby. By section 
29-2308, R. R. S. 1948, this court is directed to disregard 
error without prejudice as follows: “No judgment shall 
be set aside, or new trial granted, or judgment rendered 
in any criminal case, on the grounds of misdirection of 
the jury, or the improper admission or rejection of evi- 
dence, or for error as to any matter of pleading or pro- 
cedure, if the Supreme Court, after an examination of 
the entire cause, shall consider that no substantial mis- 
carriage of justice has actually occurred.” 
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_,The defendant contends that prejudice inheres in 
the verdict sufficient to nullify it by proof of betting 
by a prospective juror. Defendant cites the following 
authorities from other states: State v. Warm, 92 Vt. 447, 
105 A. 244, 2 A. L. R. 811; Essex v. McPherson, 64 Jl. 
349; Seaton v. Swem, 58 Iowa 41, 11 N. W. 726; Cluver- 
ius v. The Commonwealth, 81 Va. 787. In the Warm 
case the juror bet the cigars that the defendant would 
be found guilty, which he was. In the McPherson case 
the juror bet a necktie that defendant would receive a 
favorable verdict, which he did. In the Swem case the 
juror made a bet on the result of an election. Subse- 
quently he sat as a juror in the contest of the election. 
The verdict was in favor of the party upon whose suc- 
cess the juror had wagered. In the Cluverius case the 
juror had been accepted as a juror in a murder case, 
when the prosecution discovered before the actual com- 
mencement of the trial proper that the juror had made 
a bet of a cigar that the defendant would not be con- 
victed. The prosecution belatedly challenged the juror 
and the trial court excused the juror. It was contended 
on appeal that it was error to excuse the juror, an as- 
signment that was not sustained. 

We point out that in each of the foregoing cases the 
bet made by the juror was in accordance with the ver- 
dict in which he had participated. The present case is 
distinguishable from those cases in that Walenta acted 
as a juror completely contrary to his interest in the one- 
dollar bet. 

The correct rule to be applied is: As a general rule 
a verdict will not be set aside for reasons that would be 
sufficient to disqualify a juror on a challenge for cause, 
which existed before the juror was sworn, but which 
was unknown to the accused until after the verdict, 
unless it appears from the whole case that the substan- 
tial rights of the accused were materially affected by the 
fact that the juror served in the case. Stouse v. State, 
6 Ok. Cr. 415, 119 P. 271; Henderson v. State, 95 Okl. 
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Cr. 342, 246 P. 2d 393; State v. McDonald, 9 W. Va. 
456; State v. Williams, 14 W. Va. 851. In the McDonald 
case the court said: “But it is a part of the rule, estab- 
lished by the courts of Virginia before our separation, 
that it must appear, that ‘his, (Chamberlain’s,) serving 
on the jury, caused injustice to be done to the prisoner.’ 
The prisoner chose to submit this matter to the circuit 
court on such evidence as he had furnished in his affi- 
davits, which do not tend to show that he did suffer any 
actual injustice; and has brought his case here on ex- 
ceptions, without furnishing any evidence by which this 
Court can see that such was the result, we must hold 
the ruling of the circuit court to be correct on the ques- 
tion.” 

In the present case the defendant submitted the mat- 
ter on affidavits which show that the defendant suf- 
fered no injustice or prejudice. It cannot be said that 
Walenta was influenced by any financial interest result- 
ing from the bet since the verdict was contrary to any 
financial interest he had in it. It is evident that the 
bet was based on the opinion he had formed from news 
reports to which he testified on voir dire examination, 
and in which he stated that he could lay aside his opin- 
ion and try the case as a fair and impartial juror. His 
qualifications as a juror were acceptable to the defense 
since he was not challenged for cause. It appears rather 
conclusive that Walenta did lay aside his pretrial opin- 
ion and try the case on the law and the evidence, as he 
on oath promised to do, and had in fact forgotten or 
disregarded the bet when he qualified and served on the 
jury. We think the trial court properly found from the 
evidence submitted that the substantial rights of defend- 
ant were not affected by Walenta serving on the jury. 

The evidence shows that defendant was an accomplice 
of one Charles Starkweather in the killing of Robert 
William Jensen. The evidence also shows that Stark- 
weather killed 10 other persons, in the killing of 9 of 
which defendant was a participant during a series of 


428 NEBRASKA REPORTS [VoL. 169 
Fugate v. State 


events continuing through a period of several days. The 
evidence of defendant’s guilt is conclusive and we fail 
to see how any fair and impartial jury could arrive at 
any different result. The defendant does not even con- 
tend that the evidence is insufficient to sustain the ver- 
dict of the jury. The conclusiveness of the evidence 
supports the view that defendant had a fair and impar- 
tial trial and that the service of Walenta as a juror under 
the circumstances shown did not result in any injustice 
to the defendant. We find nothing in the record to 
show that the constitutional rights of defendant were 
not fully protected. 

The defendant contends that the trial court erred in 
admitting exhibits Nos. 42, 43, 44, 45, 46, 47, and 48 
in evidence on rebuttal. The exhibits were photographs 
of various rooms in Caril Ann Fugate’s home. All but 
three of the photographs were taken on January 27, 
1958, and the remaining on the following day. The evi- 
dence shows that Robert William Jensen was murdered 
on January 27, 1958. It is shown by the evidence that 
the defendant and Charles Starkweather lived in defend- 
ant’s home for several days immediately prior to the 
Jensen murder, and after the killing of defendant’s 
mother, step-father, and half-sister. The photographs 
were offered to refute the testimony of defendant’s 
grandmother, Pansy Street, who had testified for de- 
fendant as to the condition of the home at or near the 
time defendant and Starkweather left it. 

The defendant objected to the admission of the photo- 
graphs in evidence for the reason that the foundation 
was insufficient and that they were not binding on the 
defendant. No objection was made that the admission 
of the photographs constituted improper rebuttal. It 
is fundamental that error may not be predicated on a 
ground not preserved by a proper objection. The rule 
is stated in Havlicek v. State, 101 Neb. 782, 165 N. W. 
251, as follows: “It is the duty of counsel to make his 
objections so specific that the court may understand 
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the point intended to be raised, and, unless prejudicially 
erroneous on the point presented, the admission of the 
evidence to which objection is offered will not be held 
prejudicially erroneous for some reason which counsel 
did not suggest at the trial.” See, also, Turpit v. State, 
154 Neb. 385, 48 N. W. 2d 83. 

The photographer testified that the photographs cor- 
rectly represented the existing conditions in the home 
at the time they were taken. The foundation was suf- 
ficient for their admission into evidence. In any event, 
it is within the discretion of the court to permit in re- 
buttal the introduction of evidence not strictly rebut- 
ting. Pribyl v. State, 165 Neb. 691, 87 N. W. 2d 201; 
Parker v. State, 164 Neb. 614, 83 N. W. 2d 347. The 
photographs admitted do not appear material to the 
issues in the case. The admission of such evidence, even 
if erroneous, does not constitute prejudicial error in the 
absence of a showing of prejudice. None is here shown. 
Svehla v. State, 168 Neb. 553, 96 N. W. 2d 649; Carrall 
v. State, 53 Neb. 431, 73 N. W. 939. 

On the hearing on the motion for a new trial the de- 
fendant offered in evidence the affidavits of Pansy Street 
and Robert VonBusch for the purpose of showing a want 
of foundation for the questioned photographs. There 
is no showing that this evidence was not available to 
the defendant at the trial. In fact, the record discloses 
that both of these witnesses testified for the defendant 
at the trial. It is fundamental that a defendant may not 
withhold evidence known to him at his trial and sub- 
sequently use it as a basis for a new trial. The correct- 
ness of a trial court’s ruling on the admission of evidence 
must be determined by the record before it at the time 
the ruling was made. Such a ruling presents a question 
of law which canont be presented to the trial court 
by motion for a new trial through the medium of affi- 
davits. Huempfner v. Bailly, 36 S. D. 533, 156 N. W. 
78. In any event, as we have heretofore stated, the affi- 
davits pertained to an immaterial issue and do not sup- 
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port any theory on which defendant can properly assert 
a right to a new trial. 

The granting or refusal of a new trial rests in the 
sound discretion of the trial court, and its ruling thereon 
will not be disturbed unless there has been a clear abuse 
of such discretion. Baskins v. State, 139 Neb. 803, 299 
N. W. 188. The evidence abundantly supports the judg- 
ment of the trial court in denying the defendant a new 
trial. The judgment of the district court in denying a 
new trial is in all respects correct and it is affirmed. 

AFFIRMED. 


Tony J. VRANA ET AL., APPELLEES, V. ARLIE ARLENE STUART 


ET AL., APPELLANTS. 
99 N. W. 2d 770 


Filed December 11, 1959. No. 34670. 


1. Adverse Possession. A claim of title to land by adverse pos- 
session must be proved by actual, open, exclusive, and continuous 
possession under a claim of ownership for the statutory period 
of 10 years. 

If one by mistake as to the boundary line enters upon 
and takes possession of land of another, claiming it as his 
own to a definite and certain boundary by an actual, open, 
exclusive, and continuous possession thereof under such claim 
for 10 years or more, he acquires title thereto by adverse 
possession. 

The fact that a person never actually claimed to own 

a disputed tract of land and that his use and possession of it 

was based on a mistaken belief as to the boundary line of the 

tract is not a controlling factor in determining whether or not 
his possession was adverse. 

The possession of the occupant is not less adverse be- 

‘ cause he took and had possession of it innocently and through 

mistake. It is the visible and exclusive possession with intention 
to possess the land occupied under the belief that it belongs to 
him that constitutes its adverse character. 


APPEAL from the district court for Dodge County: 
RussELLt A. Rosinson, JupcEe. Affirmed. 
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Richards, Yost & Schafersman and William G. Line, 
for appellants. 


Kerrigan, Flory & Miller, for appellees. 


Heard before Suumons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLAuGu, JJ. 


CARTER, J. 

This is an action to quiet title to a strip of land 8 
feet in width, the same being the east 8 feet of Lot 7, 
Block 205, city of Fremont, Nebraska. Title is claimed 
by adverse possession for more than 10 consecutive 
years prior to the filing of the petition. The defendants 
denied generally the allegations of the petition and 
filed a cross-petition praying that the title to the dis- 
puted land be quieted in them. The trial court found 
for the plaintiffs and defendants have appealed. 

The evidence shows that the plaintiffs became the 

owners of the west 58 feet of Lot 7, by contract of sale 
on December 4, 1945, and acquired the title thereto by 
warranty deed on December 29, 1951. They went into 
possession of the property on December 18, 1945. The 
defendants have been the record title owners of Lot 8 
and the east 8 feet of Lot 7, by warranty deed dated 
December 13, 1945. They were in possession of the prop- 
erty as tenants for several years prior thereto. This 
action was commenced on September 11, 1957. The 
burden is upon the plaintiffs to establish adverse pos- 
session of the disputed property for a continuous period 
commencing on or before September 11, 1947, the 10- 
year statutory period required for adverse possession 
to ripen into title. 
’ It is conceded for all practical purposes that plain- 
tiffs adversely held the 8-foot strip from 1949 to 1957. 
The issue therefore is narrowed to the question as to 
whether or not the plaintiffs adversely held the dis- 
puted property in 1947, 1948, and 1949. 

The evidence shows that plaintiffs moved into the 
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residence on the west 58 feet of Lot 7 in 1945. The 
residence was located approximately 2 feet from the 
west line of the 8-foot strip. They made use of the 
strip in getting coal, wood, and cobs into their basement 
by driving over the curb in the street south of the prop- 
erty to a basement window on the east side of the 
house. Plaintiffs parked trucks almost continuously 
on the south part of the strip. From 1946 to 1956, 
Tony J. Vrana used the north part of the strip as a 
garden and at the request of defendants plowed their 
garden. In doing so, a ridge of ground on the east 
line of the disputed strip was assumed by both parties 
to be the line between their respective properties. In 
1949, the defendants planted a hedge on this ridge, 
they again assuming that this was the division line. 
Plaintiffs made constant use of the north part of the 
strip by placing machinery, lumber, and scrap iron 
thereon when it was not used as a garden. A mulberry 
tree was located on the north end of the strip which 
plaintiffs removed to make room for the garage build- 
ing they moved on the disputed strip in 1949. It is clear 
from the evidence that the use of the strip was not 
permissive, and that defendants as well as the plaintiffs 
regarded it as a part of plaintiffs’ property. The use of 
the disputed property by plaintiffs was that of an 
owner and not that of an occasional trespasser. 

The defendants acquiesced in plaintiffs’ use of the 
disputed strip of land from the time plaintiffs moved 
onto the adjoining lot in 1945. Mrs. Arlie Arlene 
Stuart testified that she caused the hedge to be planted 
on the ridge to conceal the unsightliness of plaintiffs’ 
property and to prevent further encroachment on her 
property by the plaintiffs. Defendants never protested 
the use of the 8-foot strip until they served a notice 
to vacate a few days before this action was commenced. 
It is apparent from the evidence that all parties to the 
action thought the division line between plaintiffs’ and 
defendants’ property was the east line of Lot 7 as 
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staked on the ground, which line corresponded sub- 
stantially with the location of the hedge and the use 
made of the property by the plaintiffs. 

The disposition of the case is controlled by the fol- 
lowing rules: “A claim of title to land by adverse 
possession must be proved by actual, open, exclusive, 
and continuous possession under a claim of ownership 
for the statutory period of 10 years.” Purdum v. Sher- 
man, 163 Neb. 889, 81 N. W. 2d 331. “If one by mis- 
take as to the boundary line enters upon and takes 
possession of land of another, claiming it as his own 
to a definite and certain boundary by an actual, open, 
exclusive, and continuous possession thereof under such 
claim for 10 years or more, he acquires title thereto 
by adverse possession.” Konop v. Knobel, 167 Neb. 318, 
92 N. W. 2d 714. “The fact that one claiming title by 
adverse possession never intended to claim more land 
than is called for in his deed is not a controlling factor. 
It is the intent with which possession is held rather 
than an intention to hold in accordance with his deed 
that is controlling. The claim of adverse possession is 
founded upon the intent with which the occupant had 
held possession, and this intent is ordinarily deter- 
mined by what he has done in respect thereto.” Pur- 
dum v. Sherman, supra. 

The evidence of the plaintiffs, considered in the light 
of the foregoing rules, establishes a use showing actual, 
open, exclusive, and continuous possession under claim 
of ownership for more than the statutory period of 10 
years. It is therefore sufficient to sustain a claim of 
title by adverse possession. The trial court having ar- 
rived at a like conclusion, the judgment is affirmed. 

AFFIRMED. 


434 “NEBRASKA REPORTS [Vou. 169 
Fugate v. State 


CariL ANN FUGATE, PLAINTIFF IN ERROR, V. STATE OF 


NEBRASKA, DEFENDANT IN ERROR. 
99 N. W. 2d 874 


Filed December 11, 1959. No. 34681. 


1. Constitutional Law: Criminal Law. The use of false evidence or 
the suppression of material evidence in a criminal case, which 
is within the knowledge of the prosecution, ordinarily constitutes 
a denial of due process of law when it is material to the guilt 
or innocence of the accused or to the penalty to be imposed. 

The due process principle that a prosecutor 
may not knowingly use false testimony or suppress material 
evidence to obtain a conviction does not ordinarily cease to apply 
merely because it goes only to the credibility of a witness. 

3. Criminal Law: Witnesses. A new trial will not ordinarily be 
granted for newly discovered evidence which, when produced, 
will merely impeach or discredit a witness who testified at the 
trial. 

4. Criminal Law: Evidence. The granting or refusing of a new 
trial on the ground of newly discovered evidence rests in the 
sound discretion of the trial court, and its ruling thereon will 
not be disturbed unless there has been a clear abuse of such 
discretion. 


Error to the district court for Lancaster County: 
Harry A. SPENCER, JUDGE. Affirmed. 


John McArthur and Merril R. Reller, for plaintiff in 
error. 


Clarence S. Beck, Attorney General, and Cecil S. Bru- 
baker, for defendant in error. 


Heard before Summons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


CARTER, J. 

This is a petition in error by the defendant Caril Ann 
Fugate seeking a review of an order of the district 
court for Lancaster County denying a new trial on the 
ground of newly discovered evidence. A previous peti- 
tion in error based on errors alleged to have occurred 
at the trial was before the court in Fugate v. State, 
ante p. 420, 99 N. W. 2d 868. The record of the 
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trial in that case was received in evidence in the pro- 
ceeding presently before the court, together with the 
affidavits received and testimony taken at the hearing 
on the motion for a new trial on the ground of newly 
discovered evidence. 

It is contended that the new evidence discovered after 
the trial shows that the State knowingly used perjured 
testimony in the prosecution of Caril Ann Fugate for 
first degree murder. The applicable rule is: The use 
of false testimony or the suppression of evidence in a 
criminal case, which is within the knowledge of the 
prosecution, ordinarily constitutes a denial of due pro- 
cess of law when it is material to the guilt or innocence 
of the accused or to the penalty to be imposed. Such 
rule ordinarily applies where the suppression of evi- 
dence or the use of false evidence goes only to the credi- 
bility of the witness. Napue v. Illinois, 360 U. S. 264, 
79 S. Ct. 1173, 3 L. Ed. 2d 1217; Alcorta v. Texas, 355 
U. S. 28, 78 S. Ct. 103, 2 L. Ed. 2d 9; Pyle v. Kansas, 
317 U. S. 213, 63 S. Ct. 177, 87 L. Ed. 214; People v. 
Savvides, 1 N. Y. 2d 554, 136 N. E. 2d 853. 

The evidence in support of the motion for a new 
trial rests primarily on the affidavits of Otto Glaser 
and Jeff Wheeler who were at the time of the events 
about which they testified inmates of the penitentiary. 
The substance of their affidavits is as follows: Affiants 
were occupants of room 4 in the hospital ward of the 
penitentiary from October 14, 1958, until after the trial 
of Caril Ann Fugate. Charles Starkweather, under sen- 
tence of death for the murder of Robert William Jensen, 
was held in room 5, the room immediately adjacent 
to that occupied by affiants. Immediately after Octo- 
ber 14, 1958, Starkweather was treated the same as 
other prisoners in that he did not have access to news- 
papers, radio, and television. He was limited in ciga- 
rettes and restricted in favors extended, the same as 
other prisoners. About the time of the trial of Caril Ann 
Fugate, Starkweather was granted numerous special 
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favors. He was permitted to receive a daily newspaper 
and received cartons of cigarettes and candy. He had as 
many as 5 cartons of cigarettes of different brands and 
different kinds of candy. He was permitted to listen to 
the radio and watch television. He ordered and received 
coffee at will and was permitted to bathe whenever he 
desired instead of twice a week as the rules permitted. 
Affiants state that about a week before the trial of 
Caril Ann Fugate was commenced, three persons who 
were unknown to them were in constant attendance at 
the door of Starkweather’s room. They assert that 
one or more of these three persons were present con- 
stantly every day, even during meal periods. They 
overheard these persons say that a great deal depended 
on him at the trial; that there were certain things he 
must not say and other things he must say. One of said 
persons told Starkweather that he would not get the 
electric chair if he said exactly what he was told to 
say in the Fugate case and that the county attorney was 
a man of his word and would see to it that he would 
not get the chair. They state that Starkweather said he 
almost killed Caril Ann Fugate in the Bartlett, Meyer, 
and Ward homes, and that he intended to kill her in 
Wyoming, all of which was because of her attempts 
to escape. They state further that the three unknown 
persons had a spirited quarrel with Starkweather about 
his testimony with reference to the killing of Robert 
William Jensen and that they insisted he must testi- 
fy as he was told and the county attorney would then 
save him from execution. They state also that the three 
unknown persons attempted to inflame Starkweather 
against Caril Ann Fugate by quoting her as saying 
that he was bow-legged and liked to play cops and rob- 
bers and cowboys, that he could not dance, and that 
she thought him insane. They state that Starkweather 
was pleased at defendant’s conviction for first degree 
murder and that he was disappointed only that she did 
not get the death sentence. 
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The evidence of special favors to Starkweather was 
corroborated to some extent by one Rigsbee, who was 
an inmate at the time, and by one Hefner, a former 
employee at the penitentiary who had been discharged. 

The state filed counteraffidavits. Charles Stark- 
weather stated by affidavit that he was visited regu- 
larly by his parents and other relatives three or four 
times a week and that he was assigned visiting hours 
other than those generally assigned. He stated that a 
guard was constantly outside the door to his room. He 
was denied requests for newspapers, radio, and tele- 
vision until after his conviction, after which they were 
made accessible to him. He stated that he was visited 
twice by the county attorney and he agreed to testify 
in the Fugate case on both occasions. He denied that any 
promises of leniency were made to him, or that prom- 
ises of favors were made or granted to him. He stated 
that the county attorney asked him to tell the truth 
and not to volunteer any statements on direct exam- 
ination as to any of the killings except that of Robert 
William Jensen. He stated that he received a daily 
newspaper after the Fugate trial as a result of arrange- 
ments made by a newspaper reporter. He further 
stated that he received candy and cigarettes from his 
parents in small quantities except for one carton of 
cigarettes that he received for Christmas. He stated 
that he received coffee the same as other prisoners and 
had bathing privileges twice a week the same as other 
inmates. He denied talking with anyone outside his 
door concerning the Fugate trial or the testimony that 
he would give. He said further that the county attor- 
ney made no promises of leniency but affirmatively 
told him he should not expect to gain any benefit from 
appearing as a witness. He stated that he told the 
guard he was sorry for the defendant when he heard 
of the verdict by radio, a fact corroborated by the 
guard’s affidavit. He denied the alleged conversations 
with Glaser and Wheeler, and the three unknown per- 
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sons. He stated that he was promised no benefit for 
testifying by the county attorney or any other person. 
He stated further that he applied to the Board of 
Pardons for a commutation of his death sentence and 
that the county attorney made no appearance before 
the board. 

The warden of the penitentiary stated by affidavit 
that Starkweather, prior to his conviction, was kept in 
a locked room with a barred door and a guard posted 
outside, and that after his conviction regular privi- 
leges were accorded him when they were first re- 
quested by an interested newspaper reporter. He as- 
serted that no special favors were granted to Stark- 
weather and that no request was ever made by the 
county attorney for anyone connected with the pen- 
itentiary to grant such or to discuss with Starkweather 
the evidence he would give at the Fugate trial. 

The warden’s affidavit is corroborated by the affi- 
davits of the deputy warden, the associate warden, the 
newspaper reporter, and a guard who was posted out- 
side Starkweather’s room. The county attorney also 
corroborated many of the statements made by Stark- 
weather and the other affiants produced by the State. 
He positively denied making any promises of any kind 
to Starkweather and advised him only to tell the truth 
and to confine himself on direct examination to the 
details of the Jensen murder. He stated that the 
granting of access to newspapers, radio, and television 
was done wholly without his knowledge. He specifically 
denied that he promised Starkweather he would be 
saved from execution if he testified in the Fugate 
case, or that he ever made such a statement to any per- 
son whomsoever. He stated also that no request was 
made by him or any member of his staff that Stark- 
weather’s sentence be commuted, or that clemency be 
granted. 

Upon this evidence the defendant contends that the 
prosecution knowingly used the false testimony of 
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the witness Starkweather and that the defendant has 
been denied due process of law as a result thereof. 

The evidence discloses that the witness Starkweather 
had made conflicting statements regarding the numer- 
ous killings he had committed, all of which were known 
to the defense at the trial. There is no evidence in this 
record that the prosecution used any evidence known 
to be false. The evidence of the county attorney and 
the witness Starkweather is to the effect that the county 
attorney advised Starkweather to tell the truth and 
to confine his evidence on direct examination to the 
killing of Robert William Jensen for whose murder the 
defendant was on trial. The duty is imposed upon a 
prosecutor to produce all evidence tending to establish 
the guilt or innocence of the accused. Starkweather 
had been convicted of first degree murder for the 
killing of Robert William Jensen and clearly had knowl- 
edge of the facts concerning the crime. The record, 
however, does not show even remotely that the prose- 
cutor used Starkweather with any knowledge that he 
would testify falsely. It was known, of course, as a 
result of Starkweather’s trial, that the testimony of 
Starkweather, whatever it might be, could be im- 
peached by conflicting statements which he had made 
orally and in writing. But his credibility as a witness 
and the weight to be given his evidence was for the 
jury. The use of the witness Starkweather under the 
circumstances shown does not constitute a use of tes- 
timony known to be false by the prosecution, and it 
is not within the cited rule. 

It is urged that the evidence of Glaser and Wheeler 
shows the use of false testimony and the suppression of 
adverse evidence on the part of the prosecution. These 
two witnesses testified that three persons during all 
hours of the day for several days coerced Starkweather 
into testifying falsely. They were unable to name or 
describe any of the three persons. The evidence is 
that the room occupied by Starkweather was guarded 


440 NEBRASKA REPORTS [Vou. 169 
Fugate v. State 


at all times by a guard posted outside his door. The 
officers of the penitentiary deny that the acts occurred 
to which these witnesses testified. The witness Stark- 
weather also denied that they occurred. The evidence 
of these two witnesses appears incredulous when it is 
considered that it allegedly occurred without the knowl- 
edge of officials or employees in a carefully guarded 
penitentiary with a prisoner condemned to death and 
closely watched for that reason. In any event, there 
is not the semblance of evidence that the prosecution 
had any information concerning the acts or doings of the 
three unknown persons. 

We fail to find any evidence in the record which in 
any manner justifies the assertion that the county at- 
torney in calling Starkweather as a witness knowingly 
used false evidence, or suppressed evidence in the case. 
The alleged evidence, if it was admissible for any 
purpose, was admissible only to impeach the credibility 
of Starkweather. It is the rule that a new trial will 
not be granted on the ground of newly discovered evi- 
dence when the only effect of the evidence is to im- 
peach or discredit a witness. Baskins v. State, 139 
Neb. 803, 299 N. W. 188. 

The granting or refusal of a new trial rests in the 
sound discretion of the trial court, and its ruling there- 
on will not be disturbed unless there has been a clear 
abuse of such discretion. Lee v. State, 124 Neb. 165, 
245 N. W. 445; Baskins v. State, supra. The trial court 
in the instant case, in the exercise of such discretion, 
concluded that no basis existed for granting a new 
trial. We fail to see how the trial court could have 
properly arrived at any different conclusion. The judg- 
ment of the trial court in denying a new trial on the 
ground of newly discovered evidence is therefore 
affirmed. 

AFFIRMED. 
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Etpon A. PETERSON, APPELLEE, V. JOE VAK, APPELLANT. 
100 N. W. 2d 44 


Filed December 18, 1959. No. 34648. 


1. Quieting Title. A lessee of real estate may by virtue of sec- 
; tion 25-21,112, R. R. S. 1948, maintain an action to quiet title to 
his leasehold. 

2. Landlord and Tenant. A tenant is entitled to the exclusive pos- 
session and use of the demised premises in the absence of reser- 
vations and restrictions in his lease and he may even maintain 
trespass against his landlord. 

3. Trespass: Injunction. If the nature of a threatened trespass on 
real estate is such that it will, if accomplished, prevent a sub- 
stantial enjoyment of property or the possession thereof the 
remedy of injunction is appropriate to forestall the wrongful act. 

4. Appeal and Error. When this court determines the law of the 
case on appeal, the trial court is bound thereby and its judgment 
in accordance therewith will not ordinarily be disturbed on a 
subsequent appeal. 

5. Appeal and Error: New Trial. Generally, however, if other and 
different issues of fact and of law relating thereto have been 
properly adduced and presented in a new trial, the law of the 
case is not controlling thereof in a subsequent trial. 


APPEAL from the district court for Perkins County: 
Jonn H. Kuns, Jupce. Affirmed. 


Halligan & Mullikin, for appellant. 


John E. Dougherty and George B. Hastings, for ap- 
pellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bos.aAucu, JJ. 


_ CHAPPELL, J. 

This case is here on appeal a second time. Our orig- 
inal opinion, filed May 20, 1955, which reversed the 
judgment of the trial court sustaining defendant’s mo- 
tion to dismiss made at conclusion of plaintiff’s evi- 
dence, is reported as Peterson v. Vak, 160 Neb. 450, 
70 N. W. 2d 436, 51 A. L. R. 2d 1221. Thereafter, on 
rehearing, we simply changed our method of reversal 
to one “for further proceedings according to law,” as 
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reported in 160 Neb. 708, 71 N. W. 2d 186, 51 A. L. R. 
2d 1221. 

The action was a suit in equity brought by plaintiff, 
Eldon A. Peterson, against defendants, Joe Vak and 
James Vak. However, the only party defendant who 
claimed any right, interest, occupancy, or possession of 
the land involved is Joe Vak, and he will generally be 
called defendant. Plaintiff’s petition, filed July 8, 1952, 
sought by appropriate allegations and evidence in sup- 
port thereof to quiet title to plaintiff’s leasehold in- 
terest and possession of a described 160 acres of farm 
land in Perkins County. Such leasehold interest and 
possession were allegedly acquired by virtue of a written 
lease dated September 1, 1951, for a period of 3 years 
and effective beginning March 1, 1952, which lease was 
duly executed by plaintiff and the owner and delivered 
to plaintiff. Plaintiff also sought to enjoin defendant 
from reentering the premises for the purpose of re- 
moving 100 acres of wheat planted by defendant on the 
land September 25 and 26, 1951, which was prior to the 
expiration of his year-to-year lease of the land from 
March 1, 1951, to March 1, 1952, but after timely writ- 
ten notice of termination of defendant’s lease as of 
March 1, 1952, had been duly served upon him by the 
sheriff on August 29, 1951, as directed by the owner. 
Such notice also informed defendant that the owner 
claimed the right to enter upon the land during the fall 
of 1951 to plant it to wheat, and also, as disclosed by 
the record, he was timely warned personally before 
said planting by defendant, and after service of the 
notice terminating his lease that such planting by de- 
fendant would be done by him at his peril. 

Defendant’s amended answer and cross-petition, filed 
prior to new trial, denied that plaintiff had ever been 
in possession of the 100 acres which defendant had 
planted to wheat; and alleged in substance that in the 
spring of 1951 there were 100 acres subject to summer 
fallowing and defendant then had an oral agreement 
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for a lease with the owner’s duly authorized agent 
whereby defendant had the right to summer fallow such 
land and plant wheat thereon in the fall of 1951 to be 
harvested by defendant in 1952. Defendant admitted 
that he timely received the notice from the owner to 
vacate the property and that his lease was terminated as 
of March 1, 1952, but alleged that after service of such 
notice, plaintiff attempted to negotiate with defendant 
for a right to enter the land and plant the wheat and 
pay defendant for his fallowing work; that defendant 
made an offer for such payment but plaintiff did not 
accept it, and defendant planted the wheat; that plain- 
tiff had no right, title, or interest in the wheat or the 
property on which it was grown; and that if plaintiff 
had a lease from the owner, he was charged with know!- 
edge of defendant’s claim or demand, and was estopped 
to deny defendant’s right to possession of the land and 
ownership of the wheat. Defendant prayed for dismissal 
of plaintiff’s petition and quieting of title in the 100 
acres of wheat. In that connection, the allegations of 
defendant’s amended answer and cross-petition did not 
fundamentally change the issues as theretofore pleaded 
in his amended answer, except to change his prayer 
thereof from one for dismissal and equitable relief to 
one for dismissal and quieting of title in defendant to 
the 100 acres of wheat. 

Plaintiff’s reply to defendant’s first amended answer 
denied generally; admitted that defendant was a ten- 
ant under an oral lease up to March 1, 1952, and that 
defendant was duly served with written notice to vacate 
the land and terminate defendant’s tenancy; and alleged 
that defendant’s oral lease expired by its terms on 
March 1, 1952, and that any alleged oral lease to de- 
fendant was for a longer period than 1 year, and void 
as in violation of the statute of frauds. In that con- 
nection, the case was tried as though plaintiff’s reply 
were to defendant’s second amended answer, and there 
is no contention otherwise. Plaintiff’s answer to de- 
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fendant’s cross-petition denied generally and renewed 
the prayer of plaintiff’s petition. 

On retrial, plaintiff offered all of the evidence ad- 
duced by him in the first trial as his case-in-chief, and 
same was received by stipulation. Defendant then ad- 
duced his evidence and rested; whereupon plaintiff ad- 
duced evidence in rebuttal, and at conclusion of all the 
evidence the trial court rendered judgment. It found 
generally in favor of plaintiff and against defendant; 
that defendant had no lease after March 1, 1952, either 
by extension, which, if proved, would have been void 
under the statute of frauds, or by estoppel; that defend- 
ant yielded possession under his previous lease; that 
plaintiff took possession under a valid lease from the 
owner and was in possession at the commencement of 
the action; that defendant had no interest in crops 
growing on the land at the time of surrender of his 
possession; and that plaintiff was entitled to a perma- 
nent injunction as prayed. It found and adjudged that 
the injunction theretofore issued should be made per- 
manent; perpetually enjoined defendant, his agents, 
and servants from asserting or claiming any right, title, 
interest, or estate in and to the premises or any pari 
thereof; and ordered that plaintiff should recover costs. 

Defendant’s motion for new trial was overruled and 
he appealed, assigning in substance that the findings and 
judgment were not sustained by sufficient evidence and 
were contrary to law. We do not sustain defendant’s 
assignment. In that connection, defendant’s brief argued 
among other things that the trial court erred in the ex- 
clusion of certain evidence offered by defendant, but 
neither his motion for new trial nor his brief assigned 
any such errors contained in a motion for new trial. 
It is elementary that defendant’s contention will not 
be given further consideration. In such respect, we 
point out that authorities relied upon by defendant are 
entirely distinguishable and not controlling. 

Our original opinion correctly summarized the rele- 


Vou. 169] SEPTEMBER TERM, 1959 445 


Peterson v. Vak 


vant and material evidence adduced by plaintiff, and 
we will not restate it at length here. Such opinion, 
after citing applicable and controlling authorities, held 
that: ‘A lessee of real estate may by virtue of section 
29-21,112, R. R. S. 1943, maintain an action to quiet 
title to his leasehold. 

“A tenant is entitled to the exclusive possession and 
use of the demised premises in the absence of reserva- 
tions and restrictions in his lease and he may even main- 
tain trespass against his landlord. 

“Tf the nature of a threatened trespass on real estate 
is such that it will, if accomplished, prevent a sub- 
stantial enjoyment of property or the possession thereof 
the remedy of injunction is appropriate to forestall the 
wrongful act.” 

In that connection also, our opinion, after citing and 
discussing Vance v. Henderson, 141 Neb. 766, 4 N. W. 
2d 833, quoted therefrom as follows. “ ‘In the absence 
of reservations or restrictions, a tenant is entitled to 
the exclusive possession and use of the demised prem- 
ises and may even maintain trespass against his land- 
lord. There is nothing in this record to create a bar 
to the defendant planting wheat on the premises if he 
saw fit to do so. If, as plaintiff contends, the defendant’s 
lease expired on March 1, 1942, and he had not used 
or otherwise disposed of the wheat, he ran the risk of 
losing his labor and seed.’” If the words “March 1, 
1952,” were substituted for “March 1, 1942,” that state- 
ment, as hereinafter observed, would be one applicable 
and controlling here, unless avoided by some other issues 
of fact and of law relating thereto properly adduced and 
presented by defendant. 

Our opinion also, after citing and discussing Fenster 
v. Isley, 143 Neb. 888, 11 N. W. 2d 822, a comparable 
case, quoted therefrom as follows: “‘Appellee had a 
written lease from the owner from March 1, 1942, to 
March 1, 1943. More than six months prior to March 
1, 1942, * * * the appellant, who was a tenant from year 
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to year, was notified that his tenancy would be ter- 
minated on March 1, 1942. Pursuant thereto he re- 
linquished his possession of the lands prior to March 
1, 1942, and the appellee went into possession. * * * 
Therefore, after March 1, 1942, the appellant had no 
further right to the possession of the premises by rea- 
son of his tenancy from year to year and appellee was 
in possession under his lease and entitled to enjoin 
any trespass thereon during the terms thereof * * *.’” 
If the words “March 1, 1952, to March 1, 1955,” were 
substituted for “March 1, 1942, to March 1, 1943,” that 
statement and opinion would be applicable and con- 
trolling here, unless avoided by some other issues of 
fact and of law relating thereto properly adduced and 
presented by defendant. We conclude that they were 
not so avoided. 

This appeal will be heard de novo here, as reaffirmed 
in Town of Everett v. Teigeler, 162 Neb. 769, 77 N. W. 
2d 467. We also bear in mind the rule that: ‘When 
this court determines the law of the case on appeal, the 
trial court is bound thereby and its judgment in accord- 
ance therewith will not ordinarily be disturbed on a 
subsequent appeal.” Snyder v. Lincoln, 156 Neb. 190, 
55 N. W. 2d 614. Generally, however, if other and dif- 
ferent issues of fact and of law relating thereto have 
been properly adduced and presented in a new trial, the 
law of the case is not controlling thereof on a subse- 
quent appeal. 

Defendant argued that testimony given by plaintiff 
and his father was entirely discredited because thev 
testified falsely when they testified that they told de- 
fendant that plaintiff had a written lease for the land 
on September 1, 1951. We do not agree. We conclude 
that whether plaintiff’s written lease was delivered to 
him on or before September 1, 1951, or in fact was not 
actually delivered until later, as argued by defendant, 
was not a material fact and has no significance here. 
Plaintiff’s written lease was on its face dated and signed 
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September 1, 1951, after defendant’s lease from March 
1, 1951, to March 1, 1952, had been lawfully terminated 
as of March 1, 1952, by notice served on defendant 
August 29, 1951, and on that day or shortly thereafter, 
defendant actually knew that plaintiff had a lease com- 
mencing March 1, 1952. Until this litigation began de- 
fendant never told plaintiff or anyone else that he had 
any lease agreement for 1952. He simply claimed at 
all times, after receiving a notice of termination, that 
because he had summer fallowed the 100 acres, he was 
going to keep that land, plant wheat thereon in 1951, 
and harvest it in 1952. Before defendant planted the 
wheat, plaintiff offered to pay him a reasonable amount 
for his fallowing labor if plaintiff could go upon the 
land and plant the wheat, but defendant demanded 
$1,800 cash within 10 days for such work or he would 
plant the wheat and harvest the crop, but that plaintiff 
could have the rest of the 160 acres of land. However, 
plaintiff was unwilling to pay defendant that much, and 
negotiations failed. Whereupon defendant planted the 
wheat September 25 or 26, 1951, and thereafter yielded 
possession of the land to plaintiff on March 1, 1952. 
After that time plaintiff was at all times in possession, 
working the remaining land, giving the wheat land such 
care as it needed, and this action was brought July 8. 
1952, to prevent defendant from reentering the land and 
harvesting the wheat on the 100 acres, as he threatened 
to do. Before defendant planted the wheat, George B. 
Hastings, plaintiff’s own witness, testified that he warned 
defendant: “* * * you put that wheat in that ground 
at your peril * * * you have had notice that your lease 
is terminated * * * your lease is up.” 

Finally, as said in our original opinion with regard 
to plaintiff’s alleged conversation with defendant about 
plaintiff's lease: “There was no relationship between 
appellant (plaintiff) and appellee (defendant). The 
former was under no legal duty to inform the latter of 
anything. Appellee had an absolute right to till, plant 
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wheat, and use the land until March 1, 1952, but he 
was charged with knowledge that his status in reference 
to it would on that date completely and finally ter- 
minate and any crop planted that did not mature or 
was not disposed of by him before that date would be 
his loss.” As heretofore observed, authorities cited, dis- 
cussed, and quoted from in our original opinion sup- 
port such conclusion and defendant has cited none in 
point holding otherwise. We conclude that plaintiff 
was not estopped to deny that defendant had any right 
to possession or to reenter and harvest the wheat in 1952 
as argued by defendant. 

Be that as it may, defendant now attempts in the 
new trial to avoid the consequences of such conclusion 
by arguing that George B. Hastings, a lawyer at Grant, 
Nebraska, was at all times the general agent of the 
owner, Mrs. Esther K. Parr, for the purpose of man- 
aging and leasing the land involved, and that the last 
of March 1951, defendant had an oral agreement with 
said agent for a lease of the 100 acres which gave de- 
fendant the right to summer fallow the land, plant the 
wheat thereon in the fall of 1951, and reenter to harvest 
the crop in 1952. We do not sustain that contention. 

With relation to such claimed oral agreement, de- 
fendant testified in substance that the last of March 
1951 he went to see Mr. Hastings at his office with ref- 
erence to summer fallowing the 100 acres. The defend- 
ant allegedly told Mr. Hastings that he had just signed 
that quarter section in the farm program for next year 
at the AA office, whereupon Mr. Hastings said: “ ‘It’s 
okay’. * * * ‘You are all right,’ I bring those papers 
and they will put my John Doe on it. * * * Well, I 
visited about a half-hour * * * And then I was stepping 
out of his office and Mr. Hastings brought a little note 
about as big as that (indicating) and he said, ‘About this 
time of year I write those people how the land is being 
farmed and what crop there will be harvested through 
the summer.’ So he asked how much crop we harvest 
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during the summer. I said 40 acres. And he said, 
‘What else’? And I said 100 acres of stubble which I 
summer-fallow and then harvest next year again. And 
then I was stepping out and he said—Mr. Hastings said, 
‘Go ahead, Joe, farm the land as you always did, and 
raise another good crop’—that’s all he said.” 

Defendant also testified that after that he did some 
work on it; that he started fallowing the 100 acres 
about April 1951, and completed it with difficulty in 
August 1951 when he planted three or four rounds of 
wheat solely for the purpose of testing germination 
qualities of his seed; and that on September 25 and 26, 
1951, he planted the wheat which was admittedly after 
he had received notice terminating his lease as of March 
1, 1952, and after he knew that plaintiff had a written 
lease of the land from the owner commencing March 1, 
1952, and after defendant had been warned not to plant 
the wheat both by his own witness and as appears in 
the notice of termination served upon defendant. The 
above is in substance all of the evidence upon which de- 
fendant relies to establish his claimed oral agreement 
for a lease of the land in 1952. 

With relation to defendant’s contention that Mr. Hast- 
ings was the authorized general agent of the owner to 
manage and lease the land, defendant called Mr. Hastings 
as his own witness. As such, Mr. Hastings testified 
positively that he never made any arrangements with 
defendant for the summer fallowing; that defendant 
never consulted with him and he never consulted with 
defendant about how defendant operated or farmed the 
land; that he had no recollection of ever consulting with 
defendant about how or when defendant did farm and 
operate the land; and that all he ever did or was author- 
ized to do, except upon special instructions and direc- 
tions of the owner, was to collect her share of the rental 
money and remit it to her, less his commission for doing 
so. Mr. Hastings generally acted as the owner's attor- 
ney when she needed one, and he advised her as such 
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when requested by her to do so. He did not assume to 
have nor did he have any authority to change the ten- 
ancy of the land. The change of tenancy here involved 
was made by the owner entirely on her own motion and 
her own volition. She directed Mr. Hastings to serve 
the notice of termination upon defendant, which he did, 
and she directed him to prepare the written lease be- 
tween her and plaintiff from March 1, 1952, to March 1, 
1953, and forward it to her. The written lease itself, 
which was so prepared and forwarded to the owner by 
Mr. Hastings, as he was directed to do, shows on its face 
not only that plaintiff and Mrs. Parr signed it, but also 
that the lease as originally prepared and forwarded to 
the owner had been changed by her on her own motion 
as requested by plaintiff in that she struck out “1953” as 
date of expiration of plaintiff’s lease and substituted 
“1955” followed by her initials “E. P.” in her own hand- 
writing, thereby making plaintiffs lease a 3-year lease 
from March 1, 1952, to March 1, 1955. 

In that connection, also, the record discloses that in 
response to one letter from defendant, the owner, Mrs. 
Parr, who lived in Syracuse, New York, sent defendant 
a typewritten letter signed by her and dated January 
25, 1953, wherein she said: “I have received your letter 
and was interested to read of your business and friendly 
relations with my father over a period of thirty years. 
I’m sorry I have never been able to visit Perkins County 
and see our land and because of this have left all busi- 
ness connected with the farm in the hands of Mr. Hast- 
ings in whom I have the same confidence my father had.” 
A note at the bottom of such letter, written in the own- 
er’s own handwriting, said: “In reply to your second 
letter which has just arrived, Mr. Hastings had my au- 
thority for completing the lease with Peterson.” 

From the foregoing evidence adduced by defendant, 
we conclude that Mr. Hastings acted as Mrs. Parr’s at- 
torney with relation to her business connected with the 
farm when she requested him to do so; that he was her 
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limited agent for the collection of rentals from the land 
remittance thereof to her, but that he was not her general 
agent for the purpose of managing and leasing the land 
or changing the tenancy thereof; and that with regard 
thereto he had no authority except and unless so in- 
structed and directed by the owner. 

If we assume for purposes of argument only that Mr. 
Hastings had authority to manage and lease the land, it 
would not change the result, because there is not suf- 
ficient evidence to support any conclusion that defendant 
ever had any oral agreement with Mr. Hastings for a 
lease of the land with a right to fallow the land, plant 
wheat thereon in 1951, and reenter to harvest the same 
when matured in 1952. Defendant’s lease was lawfully 
terminated as of March 1, 1952, and defendant never had 
possession or a right to possession of the land thereafter. 
Such conclusion disposes of any necessity to discuss or 
decide any question relating to the statute of frauds. 
It is elementary that the mere fact that the trial court 
may have given a wrong reason for its judgment is im- 
material if the judgment arrived at a correct conclusion 
in any event. 

It is argued that under the circumstances, and in the 
light of past practice with regard to summer fallowing 
and fall wheat harvesting, it would be wholly inequit- 
able to deprive defendant of the fruits of his labor. 
However, the record discloses without dispute that plain- 
tiff and his father attempted to negotiate with defendant 
for the purchase of possession of the 100 acres before 
defendant planted the wheat, by paying him a reason- 
able sum for his fallowing labor so that plaintiff could 
plant the wheat and harvest it in 1952. Such negotia- 
tions took place on or after September 1, 1951, but be- 
fore defendant had planted the wheat, so that defendant 
would be paid for his labor and plaintiff could plant the 
wheat. However, the negotiations failed because plain- 
tiff did not pay defendant $1,800 within 10 days, and de- 
fendant said he was: ‘“* * * ‘keeping the land * * * 
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Keep off; I am keeping it, * * * there is no price, I am 
keeping the land. * * * I summer-tilled it and I am 
keeping the land.’” We find no evidence which upon 
any theory could sustain defendant’s argument. 

We conclude that the judgment of the trial court 
should be and hereby is affirmed. All costs are taxed 
to defendant. 

AFFIRMED. 


Epna HarMan, ADMINISTRATRIX OF THE ESTATE OF WAYNE 
HARMAN, DECEASED, APPELLEE, V. EDWARD SWANSON, 
APPELLANT, IMPLEADED WITH PAUL CHRISTENSEN 


ET AL., APPELLEES. 
100 N. W. 2d 33 


Filed December 18, 1959. No. 34651. 


1. Judgments: New Trial. A trial court has inherent power, dur- 
ing the term at which a judgment was entered, to correct errors 
and mistakes, even to the extent of granting a new trial, whether 
or not a motion for a new trial has been filed. 


2. The inherent power of a trial court to grant 
a new teil is limited to those situations where prejudicial error 
appears in the record and such power expires with the term of 
court at which the judgment was rendered. 

3. After the adjournment of the term at which 


a judgment was rendered the trial court has authority to grant 
a new trial for any of the grounds stated in section 25-2001, 
R. R. S. 1943, one of which is on a motion for a new trial filed 
within the time and in the manner provided by section 25-1143, 
R. R. S. 1948. 

4, New Trial. A motion for a new trial to be within the purview 
of section 25-1142, R. R. S. 1943, must be, in the alternative or 
otherwise, for a complete new trial. It must give the trial court, 
in terms, the opportunity to grant a complete new trial. 


5. Damages: New Trial. A motion for an additur to the verdict 
or, in the alternative, for a new trial on one cause of action 
limited to the question of damages, is not a motion for a new 
trial within the meaning of section 25-1142, R. R. S. 1943, and 
does not authorize the trial court to grant a new trial at a 
subsequent term of court. 
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. Such a motion, fairly construed, means that 
if the trial court concluded that a complete new trial was re- 
quired, no action by the trial court was desired. 

7. New Trial. A trial court has no authority after the term at 
which the judgment was entered to make any order not re- 
quested in a motion for a new trial which was timely filed. 


APPEAL from the district court for Saline County: 
STANLEY Barros, JupGE. Reversed and remanded. 


Wallace W. Angle and Joseph Ach, for appellant. 


Nelson, Harding & Acklie and Chambers, Holland, 
Dudgeon & Hastings, for appellees. 


Heard before Simmons, C. J., Carter, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLAuGH, JJ. 


CARTER, J. 


This is an action to recover damages for the wrongful 
death of Wayne Harman, deceased. Plaintiff as the ad- 
ministratrix of the estate of Wayne Harman, deceased, 
recovered a judgment for $1,925 on the first cause of 
action for damages resulting to Edna Harman, widow 
of the deceased, and for $910 on the second cause of 
action for funeral, hospital, and medical expenses. The 
trial court granted a new trial and the defendant Swan- 
son has appealed. 

It is the contention of the defendant Swanson that the 
trial court erred in granting a new trial. The record dis- 
closes that after the return of the jury’s verdict the 
defendants, nor any of them, filed a motion for a new 
trial. The plaintiff filed a motion in which she moved 
the court, notwithstanding the verdict, to grant an ad- 
ditur to the verdict as to the first cause of action in 
the amount of $13,075, and to enter judgment thereon 
in the amount of $15,000, or, in the alternative, to grant 
a new trial on the first cause of action, limiting such 
new trial to a determination of damages to the plaintiff 
because of the inadequacy of that portion of the verdict. 
The trial court denied the motion for the additur to 
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the verdict and denied also the motion for a new trial 
of the first cause of action limited to the question of 
damages. The trial court then granted a new trial of 
the whole case. The defendant Swanson appealed from 
the order of the trial court granting a new trial and as- 
serts that the trial court was without authority to grant 
a new trial at a subsequent term of court. The plaintiff 
cross-appealed, contending that the trial court erred in 
overruling her motion for an additur to the verdict and 
in denying a new trial on the first cause of action limited 
to the question of damages. 

The verdict was returned on October 1, 1958, and 
plaintiff's motion for an additur and for a limited new 
trial of the first cause of action was filed on October 11, 
1958. The term of court at which the case was tried 
adjourned sine die on March 9, 1959. The order grant- 
ing a new trial was rendered on April 2, 1959, and jour- 
nalized on April 14, 1959. It is clear therefore that the 
order granting a new trial was entered in a term of 
court subsequent to that in which the case was tried 
and the motion filed. 

The purpose of a motion for a new trial is to afford 
the trial court an opportunity to correct errors that 
have occurred in the conduct of the trial. The trial 
court has inherent power over its judgments to correct 
errors and mistakes therein even to the extent of grant- 
ing a new trial where such is necessary, whether or not 
a new trial is requested or a motion for a new trial is 
filed. Such inherent power to grant a new trial is lim- 
ited to those situations where prejudicial error appears 
in the record. Its inherent power to act, however, ex- 
pires with the term of court at which the judgment was 
rendered. Olson v. Shellington, 162 Neb. 325, 75 N. 
W. 2d 709. It is clear that the trial court was without 
authority to grant a new trial by virtue of its inherent 
power since the term of court had expired at which the 
judgment was entered. 

The trial court does have authority to grant a new 
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trial at a subsequent term for the reasons stated in 
section 25-2001, R. R. S. 1943, one of which reasons is: 
“by granting a new trial of the cause within the time 
and in the manner prescribed in sections 25-1143 and 25- 
1145.” In Elvidge v. Brant, 131 Neb. 1, 267 N. W. 169, 
we said: “While the motion was filed during the same 
term at which confirmation was had, nothing had been 
done to secure action upon it and several terms of court 
have succeeded. The matter must come within some of 
the provisions of section 20-2001, Comp. St. 1929 (now 
§ 25-2001, R. R. S. 1943), to authorize the vacation of 
the order at a subsequent term. This comes within none 
of those provisions. ‘After the final adjournment of 
the term of court at which a judgment has been ren- 
dered, the court has no authority or power to vacate the 
judgment except for the reasons stated and within the 
time limited in chapter 20, art. 20, Comp. St. 1929 (now 
chapter 25, art. 20, R. R. S. 1943).’” See, also, Lyman 
v. Dunn, 125 Neb. 770, 252 N. W. 197; Meade Plumbing, 
Heating & Lighting Co. v. Irwin, 77 Neb. 385, 109 N. 
W. 391. The question then is whether or not the mo- 
tion filed by plaintiff was a motion for a new trial with- 
in the meaning of section 25-1142, R. R. S. 1943. If it 
was, the trial court had the authority at a subsequent 
term to grant a new trial for prejudicial error appearing 
in the record; if it was not, the trial court had no such 
authority. 

In Cerny v. Paxton & Gallagher Co., 83 Neb. 88, 119 
N. W. 14, we said: “We think we may say it is the uni- 
versal practice for a trial court, upon granting a new 
trial under said section, to examine all the issues of the 
case, and that such a practice as setting aside a verdict 
as to some part of the issues of fact, and submitting such 
part to another jury, is altogether unknown. When a 
case brought to this court is sought to be reversed for 
any of the errors which are specified in section 314 of 
the code (now § 25-1142, R. R. S. 1943) as ground for 
a new trial, the making of a motion in the district court 
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for such new trial in the time and manner required by 
the statute is an essential prerequisite to the right of 
the party appealing to have such error considered in 
this court. * * * until the nature of the trial by jury 
is modified, and the character of their verdict is es- 
sentially altered, we doubt the beneficent effect of any 
attempt of the courts to by construction change the law 
so as to split the verdict of the jury into component 
parts, and try the several issues by different juries. 
We therefore must adhere to the rule that, where a gen- 
eral verdict is set aside for errors occurring at the 
trial, no part of such verdict can be left to stand, but 
a new trial must be awarded upon all the issues of fact.” 

A motion for a new trial to be within the purview of 
section 25-1142, R. R. S. 1943, must be, in the alternative 
or otherwise, for a complete new trial. A motion for a 
partial new trial is insufficient to authorize the trial 
court to grant such a new trial after the term at which 
the judgment was entered. The court is not authorized 
to grant a new trial after term-time in the absence of 
a motion for a complete new trial, as required by sec- 
tion 25-1142, R. R. S. 1943, unless other grounds for a 
new trial are set forth as authorized by section 25-2001, 
R. R. S. 1943. 

As early as Real v. Hollister, 20 Neb. 112, 29 N. W. 
189, this court held that a motion for a new trial must 
be made in the terms substantially in which it may be 
allowed, within rules of law, or it will be denied. 

The reason for the rule is well stated in Simmons v. 
Fish, 210 Mass. 563, 97 N. E. 102, Ann. Cas. 1912D 588, 
as follows: “The motion of the plaintiff was that the 
‘verdict as to damages be set aside and a new trial 
ordered on the question of damages only.’ * * * It is 
to be noted that this is not the common form of motion. 
By the unusual form of his motion the plaintiff sought 
not a setting aside of the verdict but simply one aspect 
of it. Indeed, it is not a motion for a new trial at all, 
but only that one feature of the verdict be disregarded 


Vou. 169] SEPTEMBER TERM, 1959 457 


Harman v. Swanson 


and that a new jury pass upon that feature. This is not 
correct practice. The only motion known to the law 
in this connection is one for setting aside the verdict 
and ordering a new trial. If granted, the entire verdict 
is set aside. A verdict as the foundation of a judgment 
in law is an elemental entity, and cannot be ‘divided by 
a judge.’ * * * But the plaintiff by the form of his mo- 
tion apparently undertook to give to the court no oppor- 
tunity to set aside the verdict as a whole, * * *.” — 

In Nathan v. Charlotte St. Ry. Co., 118 N. C. 1066, 
24 S. E. 511, the court said: ‘When, therefore, the 
defendant’s counsel restricted their request to a single 
issue, they appealed to the discretion of the court to 
open the verdict only in part. Fairly interpreted, the 
motion meant that if the judge concluded that the ends 
of justice would be best subserved by granting a new 
trial upon all of the issues, they did not wish him to 
interpose. * * * In this view of the matter, his ruling 
must be treated as a refusal to disturb the verdict at 
all, unless left at liberty to set aside the whole of it. 
While the trial judge may work out, of his own accord, 
or even on suggestion of one of the parties, the same 
result, the appellate Court will never recognize the right 
of a party to demand, without regard to the views of the 
court, that such findings of the jury as are favorable 
to him shall remain undisturbed, while only another, or 
others, which are prejudicial to him, shall be reviewed 
on appeal from the refusal of a motion for a new trial. 
The motion of counsel must be for a new trial, and while 
he may suggest or ask that it be partial, he cannot de- 
mand it as a right, and by his motion attempt to restrict 
the action of the court to one or more issues, without 
forfeiting his right to have the refusal of the motion re- 
viewed.” See, also, Burnett v. Roanoke Mills Co., 152 
N. C. 35, 67 S. E. 30; Murray v. Krenz, 94 Conn. 503, 
109 A. 859. In the last case cited the court said: “The 
only motion for a new trial known to our practice is 
the motion for a trial de novo.” 
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In Manning v. City of Orleans, 42 Neb. 712, 60 N. W. 
953, a motion was made solely for the purpose of in- 
creasing the jury’s verdict, which the trial court granted. 
This court held that the trial court erred in so doing 
and in disposing of the case said: “The city did not by 
motion for a new trial attack the verdict. It remains, 
therefore, unmodified and unassailed, and judgment 
should be entered in conformity thereto.” 

We conclude that a motion for a partial retrial is 
insufficient on which to base an appeal under section 
25-1142, R. R. S. 1943. A proper motion for a new trial, 
sufficient to support an appeal after the term at which 
the judgment was entered, must demand, in the alter- 
native or otherwise, a complete new trial. A motion 
which does not afford the trial court an opportunity, in 
terms, to grant a complete new trial, is not a motion for 
a new trial within the purview of the statute. We are 
required to say, therefore, that plaintiff failed to file a 
motion for a new trial following the verdict of the jury 
and that the trial court was without authority to grant 
a new trial after term-time. Since a proper motion for 
a new trial was not filed, the verdict and judgment re- 
main unmodified and unassailed. The order of the 
trial court granting a new trial is reversed with direc- 
tions to the trial court to reinstate the verdict and to 
enter judgment in conformity therewith. 

REVERSED AND REMANDED. 


JAMES D. THOMAS, APPELLEE, V. JOHN A. FLYNN, 
APPELLANT, IMPLEADED WITH RALPH K. COTTON ET AL., 
APPELLEES. 

100 N. W. 2d 37 
Filed December 18, 1959. No. 34662. 


1. Adverse Possession. The title to land becomes complete in the 
adverse occupant when he and his grantors have maintained an 
actual, continued, notorious, and adverse possession thereof, 
claiming title to the same against all persons, for 10 years. 
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If the adverse possession of the occupant is a continu- 
ation of the possession of a prior adverse possessor claiming 
title, and such occupant claims title from such prior possessor, 
then the possession of the occupant may be tacked to that of 
such prior possessor. 


8. Taxation. The words in actual possession or occupancy, as 
contained in section 77-1832, R. R. S. 1948, mean such occu- 
pancy or possession by a person as would put an ordinarily pru- 
dent man on notice of that fact by observation of the premises 
involved. 


APppPEAL from the district court for Douglas County: 
Patrick W. Lyncu, Jupce. Affirmed. 


Ross & O’Connor, for appellant. 
Martin A. Cannon, for appellee Thomas. 
John C. Burke, for appellees Cotton et al. 


Heard before Summons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bos.aAucu, JJ. 


WENKE, J. 


On July 17, 1958, James D. Thomas brought this 
action in the district court for Douglas County against 
John A. Flynn, Ralph K. Cotton, Samuel Howell, Treas- 
urer of Douglas County, and Douglas County. The pur- 
pose of the action is to have declared null and void a 
certain “Treasurer’s Tax Deed” from the county treas- 
urer of Douglas County to defendant Ralph K. Cotton, 
insofar as such deed seeks to convey to Cotton Lot K, 
Kincade Survey, a subdivision of Section 14, Town- 
ship 15 North, Range 13 East of the 6th P.M., in Doug- 
las County, Nebraska, as surveyed, platted, and recorded, 
to which tract we shall hereinafter refer as Lot K; to 
authorize plaintiff to redeem Lot K from the tax sale 
thereof; and for an order finding plaintiff to be the sole 
owner of Lot K. The basis on which this relief is asked 
is that the tax deed to Cotton is void as to Lot K be- 
cause the notice required by section 77-1831, R. R. S. 
1943, which section 77-1832, R. R. S. 1948, requires 


460 NEBRASKA REPORTS [Vou. 169 
Thomas v. Flynn 


“shall be made on every person in actual possession or 
occupancy of the land” for which a tax deed is in- 
tended to be asked, was never served upon the plain- 
tiff or his predecessors in title who, it is claimed, were 
at all times in actual possession and occupancy of Lot 
K as the owners by reason of adverse possession. 

Answer was filed by the defendant John A. Flynn 
wherein he claims he is the owner of Lot K, title there- 
to having been quieted in him on April 13, 1954, by 
decree rendered by the district court for Douglas County, 
Nebraska, of which, he alleges, plaintiff and his prede- 
cessors in interest had knowledge for over 2 years prior 
to the institution of this suit. Plaintiff replied to this 
contention, alleging that neither he nor his predeces- 
sors in title were ever made parties to that action nor 
was any service of summons ever had upon him or 
any of them, although they were in actual possession 
and occupancy of Lot K at all times pertinent to de- 
fendant Flynn’s action to quiet title. 

The trial court found generally for the plaintiff and 
rendered a decree accordingly, holding the treasurer’s 
tax deed as to Lot K to be null and void; that plaintiff's 
rights to Lot K were not affected by defendant Flynn’s 
action to quiet title; that there was due defendant 
John A. Flynn the sum of $251.39 for taxes he had 
paid, upon payment of which Lot K should stand re- 
deemed from tax sale; that the sum of $326.76, de- 
posited by the plaintiff with the clerk of the court for 
the purpose of being used to redeem Lot K from the tax 
sale, could be used to pay the amount found due to 
Flynn; and that plaintiff is the sole owner of Lot K. 
Defendant Flynn filed a motion for new trial and this 
appeal was taken by him from the overruling thereof. 

Primarily there are two questions raised by this ap- 
peal. First, did Ralph K. Cotton sufficiently comply 
with the statutory requirements in obtaining his treas- 
urer’s tax deed to Lot K so as to divest the Thomases 
.of their rights to redeem from the tax sale thereof as 
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section 77-1824, R. R. S. 1943, provides they may; and 
secondly, did appellant, in his action to quiet title, 
obtain jurisdiction of the Thomases so as to divest them 
of whatever rights or interests they then had in and to 
Lot K? 

The burden of proof was on appellee. This is par- 
ticularly true in view of the provisions of section 77- 
1842, R. R. S. 1943. This being an action in equity, it 
is the duty of this court to try the issues de novo and 
reach an independent conclusion as to the merits there- 
of without reference to the findings of the district court. 
§ 25-1925, R. R. S. 1943. However, as stated in Jack v. 
Teegarden, 151 Neb. 309, 37 N. W. 2d 387: ‘“‘* *.* in 
a case wherein the trial court has made a personal ex- 
amination of the physical facts (which the trial court 
did here), and where, in the same case, the oral evi- 
dence in respect of material issues is so conflicting 
that it cannot be reconciled, this court will consider the 
fact that such examination was made and that such 
court observed the witnesses and their manner of tes- 
tifying, and must have accepted one version of the facts 
rather than the opposite.’ ” 

The foregoing has particular application to the testi- 
money of Stella Thomas as to the condition of the prop- 
erty after the flood in April of 1952 and what was there- 
after done thereto and thereon by the Thomases to 
put everyone on notice that the property was actually 
occupied by someone claiming rights therein and that 
of Robert E. O’Connor, attorney at law for Ralph K. 
Cotton, as to what he saw and found out when he ex- 
amined the property shortly before making an affidavit 
in Cotton’s behalf upon the basis of which notice, as 
provided for by section 77-1834, R. R. S. 1943, was 
published in The Daily Record of Omaha. 

Ben Thomas and Stella Thomas, being then husband 
and wife, moved onto Lot K about September 1, 1926. 
At that time their family consisted of a daughter, Stella 
Opal, about 4 years of age, and a son, appellee James 
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D. Thomas, about 1 year old. There was a two-room 
dwelling on the property. 

When they first moved onto these premises the 
Thomases did so under an oral agreement of purchase 
with a party who claimed to be the owner thereof. 
Shortly thereafter the Thomases came to the conclusion 
that the seller was a phony and actually had no interest 
in Lot K. Thereafter they made no further payments 
under the oral agreement but continued to occupy the 
premises as their home. They built substantial addi- 
tions to the house, adding a bedroom, a kitchen, and a 
porch thereto. They also raised the house, dug a base- 
ment thereunder, and put it on a permanent concrete 
and stone foundation. The record shows they improved 
the house until it was a very good home considering 
the area in which it was located, being along the Mis- 
souri River and east of the dike along the west side 
thereof; that is, it was in the flood basin of the Mis- 
souri River. They built and maintained fences along 
both the north and south sides of Lot K. The Thomases 
continued to live on this property and make it their 
home until forced to vacate it by a flood in April of 
1952. 

“The title to land becomes complete in the adverse 
occupant when he and his grantors have maintained 
an actual, continued, notorious, and adverse possession 
thereof, claiming title to the same against all persons, 
for ten years.” Walker v. Bell, 154 Neb. 221, 47 N. 
W. 2d 504. 

We think the record established that by adverse pos- 
session the Thomases became the owners of Lot K some- 
time in 1937 and continued to be such although the 
flood forced them from the premises in April of 1952. 
Ben Thomas died intestate on March 15, 1958. The 
Thomas family has always consisted of the father, 
mother, and two children hereinbefore referred to. 
After the father died the mother and daughter, on July 
15, 1958, quitclaimed to the son, appellee herein, what- 
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ever interest they had in and to Lot K. In this situation 
the following principle applies to appellee: “If the ad- 
verse possession of the occupant is a continuation of 
the possession of a prior adverse possessor claiming 
title, and such occupant claims title from such prior 
possessor, then the possession of the occupant may be 
tacked to that of such prior possessor.” Walker v. Bell, 
supra. 

In 1946 Lot K was, for the first time, listed and 
assessed for the purpose of taxation. It was assessed 
in the name of John Doe, there being no owner thereof 
listed in the records of Douglas County at that time. 
Taxes were levied thereon for that and all subsequent 
years. The taxes assessed and levied on Lot K for the 
years 1946 and 1947 became delinquent and were there- 
after, on July 20, 1949, sold to the County of Douglas 
and subsequently, on September 16, 1952, the ‘“Certifi- 
cate of Tax Sale” issued to the county was assigned by 
the county treasurer of Douglas County to Ralph K. 
Cotton, he having paid the amount of taxes, with in- 
terest owing thereon, as shown on the face of the cer- 
tificate. See § 77-1809, R. R. S. 1943. 

The flood of April 1952, which forced the Thomases 
to vacate their home, came up so quickly that they had 
to vacate by boat and could only take with them dishes, 
bedding, and personal apparel. They were forced to 
leave all their furniture in the house. The water came 
up so high that only the roof of the house remained 
out of the floodwaters. The floodwaters tore the two 
outer doors from the house and carried away some of 
the furniture. It saturated the walls with muddy water 
and left mud all over the floor of the house and in the 
basement. After the flood the Thomases intended to 
return to the home to live but found, because of the 
condition in which the flood had left the house and 
due to the poor health of Mr. Thomas, it was not possi- 
ble for them to do so. It appears that Mr. Thomas 
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was at that time having some kind of trouble with his 
lungs from which condition he ultimately died. 

After the flood had receded the American National 
Red Cross, in May 1952, employed a Mr. Beaver at a 
cost of $100 to remove the mud from the Thomas house; 
wash down the walls, ceiling, and woodwork; clean the 
windows; and scrub the floors. This he did. Although 
this had been done the Thomases felt it was not de- 
sirable to move back because of dampness in the house 
and the odor from the conditions left by the flood. 
They did, however, put the two outside doors back on 
their hinges and then locked them with padlocks, their 
furniture being in the house. When they left their 
home, due to the flood, the Thomases rented a two- 
room apartment at 2022 Webster where they continued 
to live for some years when they moved to 2114 Cum- 
ing. However, they frequently returned to their old 
home to try to clean it up, there being rubbish, which 
the flood had left, all over the place. They also took 
back some of their dishes that they didn’t need in the 
apartment they had rented. They also put a sign on 
the door showing their name, address, and telephone 
number. The evidence shows it was always their in- 
tention to return to their home when the condition of 
the property had been restored to normal and the 
father’s health would permit. This, of course, never 
happened because his health was never restored prior 
to his death. 

The title to Lot K never appeared of record in the 
name of the Thomases in the register of deeds office of 
Douglas County. Section 77-1832, R. R. S. 19438, pro- 
vides, insofar as here material, as follows: “Service 
of the notice provided by section 77-1831 shall be made 
on every person in actual possession or occupancy of 
the land, * * * if, upon diligent inquiry, he can be found 
in the county.” Failure to serve such notice makes 
such deed void. Thomsen v. Dickey, 42 Neb. 314, 60 
N. W. 558. _ * 
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We said in Parsons v. Prudential Real Estate Co., 86 
Neb. 271, 125 N. W. 521, 44 L. R. A. N. S. 666, that: 
“The terms ‘occupant’ or ‘actual occupant’ are not al- 
ways susceptible of precise definition. Their meaning 
may vary according to the context. The idea which the 
lawmakers intended to convey must be gathered from 
a consideration of the purpose of the constitutional pro- 
visions, and of the statutes in which the terms are used, 
as well as from the ordinary definitions given by lexi- 
cographers. Ordinarily the occupant or actual occu- 
pant of land is one in the actual possession of the prem- 
ises. ‘Occupant’ is defined in the Century dictionary 
as: ‘One who occupies; an inhabitant; especially, one 
in actual possession, as a tenant, who has actual pos- . 
session, in distinction from the landlord, who has legal 
or constructive possession.” The Standard definition is: 
‘One who occupies; especially, a tenant in possession of 
property, as distinguished from the actual owner.’ Quot- 
ing from Cutting v. Patterson, 82 Minn. 375, ‘ “Actual 
occupancy” is defined as an open, visible occupancy, 
as distinguished from the constructive possession which 
follows the legal title. ‘Actual possession” has prac- 
tically the same meaning. It means possession in fact, 
effected by actual entry upon the premises and actual 
occupancy. * * * Black, Law Dict. 29, 30. The same 
definitions are found in 2 Bouvier, Law Dict. 254, 349.’” 

In Kuska v. Kubat, 147 Neb. 139, 22 N. W. 2d 484, in 
construing Parsons v. Prudential Real Estate Co., supra, 
we said: “In construing the Constitution and applicable 
statute, it was held that ‘occupants’ and ‘actual posses- 
sion or occupancy’ were synonymous and meant actual, 
cpen, visible possession or occupancy in fact, exactly 
that and nothing less, as distinguished from constructive 
possession. It was also held that the actual possession 
or occupancy must be by one claiming an interest in 
the property either in privity with or adversely to 
the owner as distinguished from a mere trespasser.” 
See, also, Durfee v. Keiffer, 168 Neb. 272, 95 N. W. 
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2d 618; Quist v. Duda, 159 Neb. 393, 67 N. W. 2d 481. 

Actual occupancy or possession is always involved in 
any claim to land by adverse possession. As stated in 
Purdum v. Sherman, 163 Neb. 889, 81 N. W. 2d 331: 
“The claim of title to land by adverse possession must 
be proved by actual, open, exclusive, and continuous 
possession under a claim of ownership for the statutory 
period of 10 years.” As stated in Worm v. Crowell, 
165 Neb. 713, 87 N. W. 2d 384: “The possession is suffi- 
cient if the land is used continuously for the purpose 
to which it may be in its nature adapted. See, James 
v. McNair, supra; Walker v. Bell, 154 Neb. 221, 47 N. W. 
2d 504. As stated in Walker v. Bell, supra: ‘* * * Ordi- 
narily the law does not undertake to specify the par- 
ticular acts of occupation by which alone title by ad- 
verse possession may be acquired since the existence 
and establishment of the continuity must necessarily 
depend greatly on the circumstances of each case, and 
the use to which the property is adapted, the actual 
manner of its use, the circumstances of the occupant, and 
to some extent his intention must be considered. * * *.’” 
And, as stated in James v. McNair, 164 Neb. 1, 81 N. 
W. 2d 813: “The law does not require that possession 
shall be evidenced by a complete enclosure, nor by 
persons remaining continuously upon the land and con- 
stantly from day to day performing acts of ownership 
thereon. It is sufficient if the land is used continuously 
for the purposes to which it may be in its nature 
adapted.” See, also, Ferber v. McQuillen, 99 Neb. 280, 
156 N. W. 506; Lantry v. Parker, 37 Neb. 353, 55 N. 
W. 962. 

We think “in actual possession or occupancy,” as con- 
tained in section 77-1832, R. R. S. 1943, means such 
occupancy or possession by a person as would put an 
ordinarily prudent man on notice of that fact by ob- 
servation of the premises involved. Here the record 
establishes that someone was actually occupying or 
in possession of Lot K at the time application for the 
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tax deed was made and any reasonable investigation 
and inquiry would have disclosed that it was the 
Thomases who were occupying and in possession thereof. 
No notice of the fact that Cotton was going to apply for 
a tax deed to Lot K, under and pursuant to the certifi- 
cate of tax sale he held thereon, was ever served upon 
the Thomases, or either of them. In view of that fact 
the tax deed obtained by Cotton to Lot K was null 
and void and consequently the Thomases, or their suc- 
cessors in title, have a right to redeem from such tax 
sale and from all subsequent taxes assessed and levied 
on Lot K and paid by the holder thereof. 

It is true that service by publication was had on 
certain named parties, not including the Thomases, pur- 
suant to affidavit of Robert E. O’Connor filed in behalf 
of Robert K. Cotton. Robert E. O’Connor testified as 
to what he did as a basis for making the affidavit. How- 
ever, neither the affidavit nor notice contained the name 
of Ben or Stella Thomas. In the absence thereof it was 
without force and effect as to the Thomases, and their 
successors in title, as to their rights in and to Lot K 
because, as we have already said, the Thomases were in 
actual occupancy and possession of said lot within the 
meaning of section 77-1832, R. R. S. 1943, and, con- 
sequently, notice was required to be served upon them 
in order to divest them of their right to redeem. 

On April 14, 1953, an action was instituted in the dis- 
trict court for Douglas County by Ralph K. Cotton for 
the purpose of quieting title in him to Lot K and other 
properties located in Kincade Survey and covered by 
his treasurer’s tax deed. Appellant was substituted as 
plaintiff therein because Cotton had, by special war- 
ranty deed, conveyed these premises to him. A de- 
cree was rendered therein in favor of appellant on 
April 13, 1954, quieting title in him to Lot K along with 
many other lots in Kincade Survey. The Thomases 
were never made parties defendant in this action, al- 
though their occupancy and possession of Lot K, as here- 
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inbefore described, continued at all times during the 
pendency of this action, up to and including the date 
when the decree was rendered. However, “all persons 
having or claiming any right, title or interest to all of 
Lots * * * K, * * * of Kincade’s survey * * * real names 
unknown” were made parties thereto and served by 
publication pursuant to affidavit of appellant’s counsel 
and an order of the court. 

In this regard appellant states in his brief as follows: 
“By the provisions of Section 25-321, R. R. S. 1943, the 
proof of service of publication, in accord with Sections 
25-517 and 25-518, R. R. S. 1943, is conclusive against all 
persons except those in actual possession of the property 
and whose ownership of, interest in, right or title to, or 
lien upon such property, does not appear of record.” 

In this respect, insofar as here material, section 25- 
321, R. R. S. 1943, provides: “Judgments and decrees 
against persons so designated and made defendants and 
served by publication as herein provided shall be con- 
clusive as against all persons who are not in actual pos- 
session of such property, and whose ownership of, interest 
in, rights or title to, or lien upon such property does not 
appear of record in or by their respective names in the 
county wherein such property is situated.” We inter- 
preted this section in Durfee v. Keiffer, supra, as follows: 
“It will be noted that section 25-321, R. R. S. 1943, in 
summary requires an allegation in the petition or other 
pleading that there are persons who claim to have some 
interest in the property; that it does not appear of 
record; that diligent investigation and inquiry have 
been made; and that the person in whose behalf the 
investigation has been made does not know the names, 
whereabouts, or residence of such persons. Section 25- 
518, R. R. S. 1943, requires an affidavit supporting the 
allegation. Section 25-517, R. R. S. 1943, requires a 
court order for service by publication after the court is 
satisfied that sufficient investigation has been made. 
It is obvious that such a procedure was intended to 
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establish a ‘conclusive’ record in accord with the facts 
shown and established to the satisfaction of the court, 
as against all persons except those ‘in actual possession’ 
(section 25-321, R. R. S. 1943), whose interest in the 
property does not appear of record.” See, also, Jurgen- 
sen v. Ainscow, 155 Neb. 701, 53 N. W. 2d 196; § 25- 
21,113, R. R. S. 1948. 

In view of the facts hereinbefore set forth we do not 
think the appellee and his predecessors were precluded 
from their right to redeem from the tax sale by the 
decree rendered in the action to quiet title because they 
were never made parties thereto, they being in actual 
possession thereof under claim of ownership which did 
not appear of record in their respective names in Doug- 
las County. 

Appellant further contends that: “Proceedings to 
vacate or modify a Judgment or Order, for the causes 
mentioned in Section 25-2001, Subdivision (4), must be 
commenced within two years after the Judgment was 
rendered or Order made, or where fraud is alleged, with- 
in two years from the discovery of the fraud.” In this 
respect, section 25-2001, R. R. S. 1943, provides: “A dis- 
_trict court shall have power to vacate or modify its own 
judgments or orders after the term at which such judg- 
ments or orders were made * * * (4) for fraud practiced 
by the successful party in obtaining the judgment or 
order; * * *.” Section 25-2008, R. R. S. 1943, provides, 
insofar as here material, that: “Proceedings to vacate 
or modify a judgment or order, for the causes mentioned 
in section 25-2001, subdivisions (4), * * * must be com- 
menced within two years after the judgment was ren- 
dered or order made, * * *.” 

Appellee became aware of the fact that appellant had 
brought an action to quiet title against Lot K more 
than 2 years before bringing this action and, at the time 
he became aware thereof, advised his father of that 
fact. But this cause is not based on fraud but upon 
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lack of jurisdiction and these statutes and the cases 
cited by appellant are not in point. 

We have come to the conclusion that the trial court 
was correct in rendering the judgment that it did and 
therefore affirm its action in doing so. 

AFFIRMED. 


Pau, KLEINKNECHT, APPELLANT, v. Curis A. McNutty 


ET AL., APPELLEES. 
100 N. W. 2d 77 


Filed December 18, 1959. No. 34678. 


1. Pleading. The refusal to permit an amendment which is pro- 
posed at an opportune time, and which should be made in the 
furtherance of justice, is an abuse of discretion on the part of 
the trial court. 

The law of amendments should be liberally construed 
in order to prevent a failure of justice. Changes in judicial 
procedure have not altered the rule, nor indicated any reason 
for discontinuing its judicial application. 

3. Joint Adventures. To constitute joint adventure, there must 
be an agreement to enter into an undertaking in the objects 
of which the parties have a community of interest and common 
purpose in performance, and each of the parties must have 
equal voice in the manner of its performance and control over 
the agencies used therein, though one party may entrust per- 
formance to another. 

4, Automobiles: Joint Adventures. In order to constitute occu- 
pants of an automobile joint adventurers, there must be not only 
joint interest in the objects and purposes of the enterprise, but 
also an equal right, express or implied, to direct and control 
the conduct of each other in the operation of the automobile. 

5. Judgments. A summary judgment is authorized only when the 
moving party is entitled to a judgment as a matter of law. 
If there is a genuine issue of fact to be determined, a summary 
judgment may not be properly entered. 


ApPEAL from the district court for Dawson County: 
Joun H. Kuns, JupcE. Reversed and remanded. 


Maupin, Dent, Kay & Satterfield, Thomas O. David, 
and James J. Duggan, for appellant. 
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Luebs, Elson & Tracy, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


Srmmons, C. J. 

This is an action for damages for personal injuries 
arising as a result of a collision between two motor 
vehicles. There were originally three defendants, name- 
ly, Osborn, McNulty, and Weber. Plaintiff was riding in 
a motor vehicle owned and driven by Osborn. Defendant 
Weber was the owner of the other motor vehicle which 
was being driven by defendant McNulty. 

The collision occurred on October 10, 1956. Plaintiff 
filed his petition on August 29, 1957. On September 
24, 1957, McNulty and Weber appeared specially chal- 
lenging the court’s jurisdiction over their persons. 

On February 17, 1958, Osborn demurred to plaintifi’s 
petition. The demurrer was sustained on April 14, 1958. 
On April 22, 1958, plaintiff filed an amended paragraph 
to paragraph 6 of his petition. Osborn again demurred. 
On September 5, 1958, the demurrer was sustained and 
the petition dismissed as to Osborn. The cause then 
proceeded against McNulty and Weber. Their special 
appearance was overruled. They followed with a mo- 
tion for security for costs and a motion to make more 
definite and certain. On February 7, 1959, the deposi- 
tion of plaintiff was taken by the defendants. On Feb- 
ruary 7, 1959, they filed an answer admitting the al- 
legations of paragraph 6 of the amended petition and 
denied generally. They then alleged affirmative acts 
of negligence on the part of Osborn and alleged that 
Osborn and plaintiff were engaged in a joint enterprise. 

On February 16, 1959, plaintiff in open court asked 
leave to strike his paragraph 6 as amended. Defendants 
objected. The court denied the motion. 

On March 24, 1959, defendants filed a motion for 
summary judgment. 

On April 6, 1959, plaintiff, with permission of the 
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court, filed an application for leave to strike paragraph 
6 and his amended paragraph 6 from the petition. Evi- 
dence was taken. The court then took up and sustained 
defendants’ motion for a summary judgment and dis- 
missed the cause with prejudice. 

Plaintiff appeals. We reverse the judgment of the 
trial court and remand the cause for further proceedings. 

Plaintiff in his petition which he verified alleged: 
“That the defendant, Roy Osborn was negligent in not 
having his car under proper control so that he could 
stop within the range of his vision; that he was driving 
at an excessive rate of speed under the circumstances 
and conditions existing upon said highway at said point, - 
in that the dust raised by the first truck that he met 
so obscured his vision that he was unable to stop said 
automobile when the second truck appeared in front of 
him; that said Roy Osborn did not keep a proper lookout 
for cars approaching on said highway; that said Ray 
(sic) Osborn did not turn his car to the right in time 
to avoid a collision with the truck owned by Harold 
Weber and driven by Chris A. McNally (sic).” 

The amendment, drawn by plaintiff's attorney, and not 
verified by or exhibited to plaintiff before filing, al- 
leged: “That the defendant, Roy Osborn, was guilty 
of gross negligence, in that he drove said car at a high 
and excessive rate of speed through the dust raised by 
the first truck that he met; that said cloud of dust ob- 
scured his vision of the road to the south of him in 
such manner that he was unable to see the road or any 
part thereof, or any vehicles approaching thereon, south 
of said first truck; that he grossly and negligently failed 
to reduce the speed of his car under the conditions and 
circumstances above existing; that he was travelling at 
such an excessive rate of speed that when the second 
truck appeared in front of him in said cloud of dust, that 
he was unable to stop the car so driven by him; that he 
struck said truck by reason of the fact of his excessive 
speed and his failure to turn his car to the right in time 
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to avoid said collision with the truck so owned by Harold 
Weber and driven by Chris A. McNulty; that said de- 
fendant, Roy Osborn, was familiar with the condition 
of said road and that there was considerable travel upon 
said road and that driving into said dust of said first 
truck, without reducing his rate of speed, was gross neg- 
ligence.” 

On the hearing on the application for leave to strike 
the paragraph, plaintiff's attorney testified that he had 
conferred with his client once about the facts which was 
before preparing the petition; that he thought he had 
ascertained the facts to be that at the time the collision 
occurred the Osborn car was moving at 40 or 50 miles 
per hour; that he found out differently when plaintiff's 
deposition was taken and when plaintiff testified that 
the Osborn car was virtually stopped when the collision 
occurred; and that he prepared the amendment pleading 
gross negligence, as he thought, but relying on his or- 
iginal understanding of the facts of a speed of 40 to 50 
miles per hour at the time of impact. The credibility 
of the attorney is not challenged. 

On this feature of the issues here the plaintiff in his 
deposition testified that there were two trucks approach- 
ing the Osborn vehicle; that when about one-half mile 
from the first one the Osborn car had a speed of 40 
miles per hour; that the approaching trucks were rais- 
ing dust clouds; that Osborn slowed down to about 15 
miles per hour when he met the first truck; that this was 
necessary because of the dust which at times obscured 
vision down the road; that before they had passed the 
first truck plaintiff saw another truck following and 
said, “stop”; and that the Osborn vehicle had stopped 
before the collision. 

The motion for summary judgment was based on the 
contention that the pleadings and the deposition showed 
that Osborn was guilty of contributory negligence more 
than slight as a matter of law; that Osborn’s negligence 
was imputable to the plaintiff; that plaintiff was guilty 
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of contributory negligence; and that there is in the 
case no genuine issue of any material fact. 

Defendants, to sustain the trial court, argue first for 
the rule that a party may at all times invoke the lan- 
guage of his opponent’s pleadings, on which a case is 
being tried, and in doing so he is neither required nor 
allowed to offer such a pleading in evidence in the or- 
dinary manner. We have reexamined and followed 
this rule in Kirchner v. Gast, ante p. 404, 100 N. W. 2d 
65. There is no need to amplify the statements in 
that opinion. 

Concededly section 25-849, R. R. S. 19438, applies to 
amendment of a petition without leave before answer is 
filed. That is not the situation here. 

Section 25-852, R. R. S. 1943, applicable here, provides 
in part: “The court may, either before or after judg- 
ment, in furtherance of justice, and on such terms as 
may be proper, amend any pleading, process or proceed- 
ing, by adding or striking out the name of any party 
or by correcting a mistake in the name of the party, or 
a mistake in any other respect, or by inserting other 
allegations material to the case, or, when the amendment 
does not change substantially the claim or defense, by 
conforming the pleading or proceeding to the facts 
proved.” 

Defendants here invoke the rule relied on in Robinson 
Outdoor Advertising Co. v. Wendelin Baking Co., 145 
Neb. 112, 15 N. W. 2d 388, that an amendment to a 
pleading may be made, which does not change the issues 
nor affect the quantum of proof as to a material fact, at 
any stage of the proceeding. 

The rule is a permissive one. It defines one circum- 
stance under which an amendment may be made at any 
stage of the proceedings. It does not hold that amend- 
ments, after answer is filed, may be made only if they 
do not change the issues nor affect the quantum of proof 
as to a material fact. 

In the Robinson case the proposed amendment to the 
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answer was offered while evidence was being received 
and for the purpose of conforming the answer to the 
proof. 

In Miller Rubber Products Co. v. Anderson, 123 Neb. 
247, 242 N. W. 449, the amendment was proposed after 
nearly all the evidence had been adduced. In Folken 
v. Union P. R. R. Co., 122 Neb. 193, 239 N. W. 831, the 
amendment was proposed at the conclusion of plaintiff’s 
testimony on rebuttal. In Bliss v. Beck, 80 Neb. 290, 
114 N. W. 162, the amendment was proposed after 
both parties had rested. In Cate & Foristall v. Hutch- 
inson, 58 Neb. 232, 78 N. W. 500, the amendment was 
proposed after the plaintiff had submitted the evidence- 
in-chief. In Deck v. Smith, 12 Neb. 389, 11 N. W. 852 
(erroneously cited in Miller Rubber Products Co. v. 
Anderson, supra, as 12 Neb. 205), on appeal from a jus- 
tice of the peace, an amendment was allowed in the dis- 
trict court increasing the alleged value of property taken 
in replevin. We affirmed the allowance of the amend- 
ment holding it to be the duty of the court “to do as 
complete justice between the parties as possible.” The 
above is a brief summary of all the cases relied on in the 
Robinson case. In every instance we affirmed the al- 
lowance of the amendment. 

We cited the Robinson case in Gergen v. Western 
Union Life Ins. Co., 149 Neb. 203, 30 N. W. 2d 558, 
where plaintiff filed an amended petition after an- 
swer day and without notice to the defendant. We 
affirmed. The Robinson case was again cited in Schwank 
v. County of Platte, 152 Neb. 273, 40 N. W. 2d 863. 
There the trial court permitted an amendment to the 
petition to make it conform to the proof after almost 
all of plaintiff’s evidence had been received. 

In Gable v. Pathfinder Irr. Dist., 159 Neb. 778, 68 
N. W. 2d 500, plaintiff at the close of his case-in-chief 
was allowed to amend the prayer of his petition by 
increasing the ad damnum to conform to the proof. 
We affirmed, following the Robinson case. 
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In Kroeger v. Safranek, 161 Neb. 182, 72 N. W. 2d 
831, the court in submitting the cause to the jury with- 
out request of the plaintiff increased the amount the 
plaintiff sought to recover in her petition and changed 
facts alleged as a basis therefor. We held that “in the 
absence” of a request therefor the court should not 
have made the material change in the amount sought to 
be recovered. 

It becomes quite apparent that the rule of the Rob- 
inson case does not apply and has not been applied to 
fact and pleading situations such as we have here. 

It is patent also that the rule of the Robinson case is 
not an all-inclusive construction of the application of 
section 25-852, R. R. S. 1943, heretofore quoted. 

The statute provides that the court “may * * * in 
furtherance of justice * * *.” That is the lodestar to 
guide it. 

Using the disjunctive “or” the statute provides for: 
(1) The adding or striking out of the name of a party; 
(2) correcting a mistake in the name of a party; (3) 
correcting a “mistake in any other respect”; (4) inserting 
other allegations material to the case; and (5) when the 
amendment does not change substantially the claim 
or defense by conforming the pleading to the facts 
proved. 

It is quite apparent that the Robinson case falls 
within the grouping covered by the last power au- 
thorized by the statute. 

In the early case of Berrer v. Moorhead, 22 Neb. 
687, 36 N. W. 118, we held: “The law of amendments 
should be liberally construed in order to prevent a 
failure of justice.” We quoted this language in Louis 
Hoffman Co. v. Western Smelting & Refining Co., 150 
Neb. 524, 34 N. W. 2d 889, and added: “The progres- 
sive evolution of procedure in our courts has not changed 
that rule, but has demonstrated the necessity of its con- 
tinuing judicial application.” We there quoted from 
other cases supporting the same rule. In the Hoffman 
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case defendant had filed a general denial. After the 
case was set for trial, but before trial, defendant asked 
leave to file an amended answer, denying generally, 
making certain admissions, and pleading a counterclaim. 
The trial court denied leave to amend. We reversed 
and remanded holding that the trial court abused its 
discretion in refusing to permit defendant to file its 
amended answer and counterclaim. 

In Dixon v. Coffey, 161 Neb. 487, 73 N. W. 2d 660, 
at a pretrial hearing the court ruled that certain prop- 
erty damages alleged were not recoverable under the 
allegations of the petition. The plaintiff asked leave to 
amend to show the full amount of the damage. The 
trial court denied the leave to amend. The trial court 
submitted the issue of damages for personal injuries 
to the jury but not the issue of damages to the car. 
The jury’s verdict was for the plaintiff. Plaintiff filed 
a motion for a new trial claiming an abuse of discretion 
in refusing to permit the amendment. The plaintiff 
was granted a new trial. We affirmed following the 
Hoffman case. 

In Zancanella v. Omaha & C. B. St. Ry. Co., 96 Neb. 
596, 148 N. W. 158, citing this statute, we held: ‘“‘* * * 
the rule is that amendment should be allowed when it is 
‘in furtherance of justice’ to do so.” 

This holding has been repeatedly cited favorably 
down to and including Dixon v. Coffey, supra. 

In Deck v. Smith, supra, we held that this statute 
confers upon the court an almost unlimited power of 
amendment in furtherance of justice. We quoted this 
language with approval in Bliss v. Beck, supra. 

In Westrope v. Anderson, 98 Neb. 57, 151 N. W. 955, 
we held: “The rule of the statute in regard to amend- 
ment of pleadings is very liberal, * * *.” 

We need not cite more from our decisions construing 
the statute. The trial court here was called upon to 
exercise its power to permit an amendment of plain- 
tiff’s petition in the furtherance of justice. 
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For the purposes of this matter the court had before 
it the uncontradicted testimony of plaintiff’s then coun- 
sel that certain allegations of fact in the original and 
amended paragraph 6 were placed there by him as 
a result of a misunderstanding on his (counsel’s) part 
of what the facts were as claimed by the plaintiff. The 
court also had before it the uncontradicted sworn tes- 
timony of the plaintiff setting out wherein the facts 
as alleged in the original and amended paragraph 6 
were not true. 

The court by denying leave to strike the original 
and amended paragraph 6 in effect held that the plain- 
tiff had to go to trial with the allegations, here involved, 
as constituting a judicial admission and irrefutable. 

There is no claim here that plaintiff or his counsel 
are moved by other than a good-faith desire to have 
the pleadings reflect plaintiff’s fact contentions. It 
has been held: “ ‘But the refusal to permit an amend- 
ment which is proposed at an opportune time and 
should be made in furtherance of justice is an abuse 
of discretion on the part of the trial court.’” State ex 
rel. Gold Creek Mining Co. v. District Court, 99 Mont. 
33, 43 P. 2d 249. 

We agree. The trial court abused its discretion in 
denying plaintiff leave to strike the original and 
amended paragraph 6 from his petition. This necessi- 
tates a reversal of the judgment and a remand of the 
cause. 

It is patent that the trial court held that the alle- 
gations of plaintiff’s petition of negligence of Osborn, 
being irrefutable, admit Osborn’s contributory negli- 
gence more than slight as a matter of law; that the 
court then found plaintiff and Osborn were engaged 
in a common venture or enterprise; and that because of 
it Osborn’s negligence was imputed to the plaintiff. 

The existence of a common enterprise is a material 
fact in this line of reasoning. 

The applicable rules are: In considering a motion 
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for summary judgment the court should view the evi- 
dence in the light most favorable to the party against 
whom it is directed. A summary judgment is author- 
ized only when the moving party is entitled to a judg- 
ment as a matter of law. If there is a genuine issue of 
fact to be determined, a summary judgment may not 
be properly entered. The court examines the evidence 
on motion for summary judgment, not to decide any 
issue of fact presented, but to discover if any real issue 
of fact exists. The burden is upon the party moving 
for summary judgment to show that no issue of fact 
exists, and unless he can conclusively do so the motion 
must be overruled. Dennis v. Berens, 156 Neb. 41, 
54 N. W. 2d 259. 

The only evidence before the court on this matter 
is found in the deposition of the plaintiff. The plain- 
tiff and Osborn are farmers and near neighbors. The 
plaintiff bought some hay in a field. He mowed and 
raked it. Plaintiff paid for the baling. Plaintiff then 
sold half the hay to Osborn. A trucker was engaged 
to haul the hay. On the day of the accident one load 
remained to be hauled. It was to be delivered to 
plaintiff. The trucker notified Osborn that he would 
have to have some help in loading the hay, as his em- 
ployee for that purpose was not available. Osborn 
notified plaintiff. Plaintiff went to Osborn’s farm and 
from there started for the hay field in Osborn’s car, 
because on occasions before they had traveled in plain- 
tiff’s car. They were on their way to the hay field 
when the accident here involved occurred. 

In Soulek v. City of Omaha, 140 Neb. 151, 299 N. W. 
368, we stated a number of rules regarding joint ad- 
venture. We need not restate those here. Specifically 
we held there that: “To constitute joint adventure, 
there must be an agreement to enter into an under- 
taking in the objects of which the parties have a com- 
munity of interest and common purpose in perform- 
ance, and each of the parties must have equal voice 
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in the manner of its performance and control over the 
agencies used therein, though one party may entrust 
performance to another.” (Emphasis supplied.) 

In the case of Judge v. Wallen, 98 Neb. 154, 152 N. 
W. 318, L. R. A. 1915E 436, an automobile injury case, 
we held that negligence could be imputed if the pas- 
senger possessed “joint control over the automobile.” 
We have repeatedly followed that decision. It was 
cited along with intervening cases in Hansen v. 
Lawrence, 149 Neb. 26, 30 N. W. 2d 63, where we held 
that the evidence did not show “the requirement that 
the plaintiff had any control whatever over the car.” 

Authoritative texts state the following rules: ‘The 
test of a joint enterprise between the driver of an auto- 
mobile and another occupant is whether they were 
jointly operating and controlling the movements of the 
vehicle. * * * In other words, the passenger, as well 
as the driver, must be entitled to a voice in the con- 
trol and direction of the vehicle.” 5 Am. Jur., Auto- 
mobiles, § 501, p. 786. (Citing a Nebraska case.) 

Generally speaking, the negligence of the driver of 
an automobile can be imputed to a passenger only 
when the passenger has authority to direct the driver 
or has charge of the car, or when the driver is under 
the control or authority of the occupant. The test 
is whether the passenger had a right to control or to 
share in the control of the operation of the vehicle. 
* * * In order to constitute a joint enterprise for the 
purposes of this rule it is generally held that there 
must be a common purpose and a community of interest 
in the object of the enterprise and an equal right in the 
driver and the occupant to direct and control the con- 
duct of each other with respect thereto.” 5A Am. 
Jur., Automobiles and Highway Traffic, §§ 814, 826, 
pp. 759, 765. (Citing Nebraska cases.) 

“In order to constitute occupants of a conveyance 
joint adventurers, there must be not only joint interest 
in the objects and purposes of the enterprise, but also 
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an equal right, express or implied, to direct and con- 
trol the conduct of each other in the operation of the 
conveyance.” 65 C. J. S., Negligence, § 168, p. 814. 
(Citing Nebraska cases.) 

Restatement, Torts, § 491, p. 1275, states: ‘When 
the journey on which the plaintiff and driver of the 
vehicle are participating is itself a part of a business 
enterprise in which the parties are mutually inter- 
ested, the two are engaged in a joint enterprise. * * * 
It is, however, not enough that the journey is prepara- 
tory to the conduct of a business in which the two 
are mutually interested. Thus, if the owner of the 
vehicle and another are jointly interested in a business 
transaction to be carried on at a particular point, the 
fact that the owner of the vehicle gives the other 
transportation to that point does not of itself make the 
journey thereto a joint enterprise.” It gives the fol- 
lowing illustrations: “1. A and B are partners in a 
business carried on in the City of X. They live in 
adjacent houses in a suburb of X. The partners drive 
to town one day in A’s car, another day in B’s car. 
In neither case is the drive to their office in X a 
joint enterprise of A and B. 

“2. A, as attorney for B, is engaged in the trial of 
a case in the town of X. C is retained by B to assist 
A. Both A and C live in the same village which is 
at some distance from the town of X. On the day of 
the trial A offers to drive C to X. While on the way 
to X, A drives the car carelessly and a collision ensues 
in which C is injured. A’s negligent driving does not 
bar C from recovering against the driver of the negli- 
gently driven vehicle with which A’s car collides.” 

Consistent with the above authorities, as we read 
this evidence, there was before the trial court no evi- 
dence that would sustain a finding that plaintiff and 
Osborn were engaged in a common enterprise, so as to 
impute Osborn’s alleged negligence to the plaintiff. The 
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trial court erred in holding that there was presented 
no genuine issue of any material fact. 
The judgment of the trial court is reversed and the 
cause is remanded for further proceedings. 
REVERSED AND REMANDED. 


GLENN O. JOURDON, APPELLANT, Vv. THE COMMONWEALTH 
COMPANY, A CORPORATION, APPELLEE. 
100 N. W. 2d 84 


Filed December 24, 1959. No. 34626. 


1. Actions: Equity. If a litigant brings an equitable action, even 
now, when the same court administers both systems of law and 
equity, the litigant must maintain his equitable action upon 
equitable grounds, or fail, even though he may prove a good 
cause of action at law on the trial. 

2. Equity. If an adequate remedy exists at law, a litigant may not 
obtain relief in equity. ‘The burden is on the party seeking 
relief to establish he has no adequate remedy at law before he 
can succeed in a court of equity. 

If no ground for equitable relief is alleged or if no 
equitable relief is granted, a court of equity will generally 
decline jurisdiction to enter a money judgment on a legal cause 
of action. 

4. Actions: Equity. If a cause of action for equitable relief and 
a cause of action at law are joined and equitable relief is not 
granted, the court is without authority to determine the issue 
of personal liability and render a judgment on the cause of 
action at law. 


In such a situation the cause of action at law 
must be determined as any other law action and should be re- 
tained by the court for that purpose. 

6. Abatement and Revival: Judgments. The pendency of a former 
suit by the same parties may be shown in abatement when a 
judgment in such suit would be a bar to a judgment in the 
second action. That one is an equitable action and the other a 
suit at law is immaterial if both suits are based upon substan- 
tially the same facts. 


AppEAL from the district court for Lancaster County: 
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JoHN L. PoLk, Jupce. Affirmed in part, and in part re- 
versed and remanded with directions. 


Ewald D. Warnsholz, for appellant. 


Ginsburg, Rosenberg & Ginsburg and Norman M. Kri- 
vosha, for appellee. 


Heard before Smmmowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLAucu, JJ. 


BosSLaAuGu, J. 

Appellee was at all times important to this litiga- 
tion a corporation authorized by license issued to it by 
the State of Nebraska to engage in transactions by virtue 
of and subject to the conditions and limitations of the 
Industrial Loan and Investment Company Act. §§ 8-401 
to 8-433, R. R. S. 1943. Appellee permitted appellant 
to become obligated to appellee on seven promissory 
notes, payable to its order, and executed and delivered 
to it by appellant, as follows: 

1. A note dated April 8, 1954, for the sum of $1,444, 
payable in 2 monthly installments the last of which 
was due June 8, 1954. The amount of this note was 
wholly paid by August 7, 1954, and the note was can- 
celed by appellee and surrendered to appellant August 
18, 1954. 

2. A note dated April 17, 1954, for the sum of $1,601, 
payable in 2 monthly installments the last of which was 
due June 17, 1954. The amount of this note was satis- 
fied in part by a credit thereon of the amount of two 
notes given appellee by appellant each dated August 
3, 1954, hereafter described, one in the sum of $700 
and the other in the sum of $575. The amount of the 
note of April 17, 1954, was wholly paid by August 7, 
1954, and the note was canceled by appellee and re- 
turned to appellant. 

3. A note dated June 24, 1954, for the sum of $1,330, 
payable in 2 monthly installments the last of which was 
due August 24, 1954. The amount of this note was 
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satisfied in part by a credit thereon for the sum of 
$1,107 of a note given appellee by appellant dated No- 
vember 15, 1954, hereafter described, in the sum of 
$1,755.66. The amount of the note of June 24, 1954, was 
wholly paid by November 15, 1954, and the note was 
by appellee canceled and returned to appellant. 

4. A note dated August 3, 1954, for the sum of $700, 
payable in 12 monthly installments the last of which 
was due August 3, 1955. The amount of this note was 
paid by July 26, 1955, and the note was by appellee 
canceled and returned to appellant. 

5. A note dated August 3, 1954, for the sum of $575, 
payable in 2 monthly installments the last of which 
was due October 3, 1954. The amount of this note was 
satisfied in part by a credit thereon in the sum of $575 
of a note given appellee by appellant dated November 
15, 1954, hereafter described, in the sum of $1,755.66. The 
note of August 3, 1954, for $575 was by November 15, 
1954, paid and it was by appellee canceled and returned 
to appellant. 

6. A note dated November 15, 1954, for the sum cf 
$1,755.66, payable in 12 monthly installments the amount 
of which note was satisfied in part by a credit thereon 
of the sum of $915.88 of a note given appellee by appel- 
Jant dated August 2, 1955, hereafter described, in the 
sum of $958.23. The note of November 15, 1954, for 
the sum of $1,755.66 was paid by August 2, 1955, and 
it was canceled and returned to appellant. 

7. A note dated August 2, 1955, for the sum of 
$958.23, payable in 18 monthly installments the last 
of which was due February 2, 1957. The only part of 
this note which has been paid was $20.39 paid in cash 
by appellant October 12, 1955. 

Each of the notes contained the following: “Agreed 
rate of charges on unpaid principal balance until ma- 
turity as follows: 100% of the following rates, 3% per 
month on that part of the unpaid principal balance not 
in excess of. $50.00; 114% per month on any part of the 
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principal balance exceeding $50.00 but not exceeding 
$550.00; 24 of 1% per month on that part of the prin- 
cipal balance exceeding $550.00; charges to be computed: 
on the basis of number of days actually elapsed, a month 
being any period of 30 consecutive days and the daily 
rate 1/30 of the monthly rate. * * * This note is made 
pursuant to the provisions of article 4 of chapter 8 of 
the Revised Statutes of Nebraska, 1943, as amended, 
and is to be construed strictly in accordance with the 
terms and provisions thereof, and subject thereto.” 
The first cause of action of the second amended peti- 
tion of appellant concerns only six notes, 1 to 6, de- 
scribed above. It alleged substantially the matters re- 
cited above and appellant also therein pleaded the foi- 
lowing: The interest designated on the face of each 
of the said notes given by appellant to appellee and 
all interest charges paid by appellant on each of the 
notes were in excess of the maximum rates prescribed 
by section 8-418, R. R. S. 1943. Appellee induced and 
permitted appellant to enter into the six separate loan 
contracts (described herein as promissory notes) and 
two or more of them were wholly or partially in effect 
from April 8, 1954, to August 2, 1955, for the purpose 
of permitting appellee to obtain and receive higher rates 
of interest than were provided in section 8-418, R. R. S. 
1943, and in direct violation of the provisions of section 
8-419, R. R. S. 1943. The six promissory notes and 
the payments made thereon were void and uncollecti- 
ble but appellant paid the notes in full and they were 
canceled by appellee on or about the date when final 
payment was made as recited above. The promissory 
note dated November 15, 1954, in the principal sum of 
$1,755.66 made by appellant to appellee was void and 
uncollectible because it included charges accrued more 
than 60 days previously in connection with the note 
dated June 24, 1954, in the principal amount of $1,330 
made by appellant to appellee. The six loan contracts 
were void and appellee had no right to collect and re- 
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ceive any principal, interest, or charges thereon or on 
any of them. Appellant paid to appellee on note No. 1, 
$1,486.19; on note No. 2, $1,661.78; on note No. 3, 
$1,401.10; on note No. 4, $783.42; on note No. 5, $602.67; 
and on note No. 6, $1,928.91. Appellee holds in trust 
for and is indebted to appellant for all sums of money 
actually paid by him to appellee and received and ac- 
cepted by it, with legal interest thereon. 

The relief asked on the basis of the first cause of 
action was an adjudication that the notes were void and 
for a judgment in favor of appellant against appellee 
for all payments made thereon with legal interest. 

The answer of appellee to the first cause of action 
of appellant to the extent necessary to be repeated here 
was in substance the following: An admission of the cor- 
porate status of appellee; that it was licensed as an in- 
dustrial loan and investment company on August 12, 
1941, by the state; and that the promissory notes de- 
scribed in the first cause of action were canceled by 
appellee. A denial of the other allegations of the first 
cause of action. A plea that all of said promissory 
notes were prior to and at the time of the commence- 
ment of the action in the possession of appellant, 
marked canceled by appellee, and delivered by it to 
appellant. This was done long before any claim of ap- 
pellant, as alleged in this litigation, was made by him 
against appellee. The canceled notes were accepted 
by appellant, were fully extinguished, and were in the 
absolute control and possession of him before and at 
the time of the commencement of this case. Appellee 
did not induce or permit appellant to become liable on 
more than one contract of loan at the same time for the 
purpose of obtaining a higher rate of interest than 
would have been permitted if the obligations of appellant 
had been consolidated into one obligation but the loans 
were made and the notes executed at the express re- 
quest, direction, and solicitation of appellant for his 
sole benefit, accommodation, and convenience in con- 
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ducting his several businesses and activities. A defense 
that the purported cause of action of appellant ac- 
crued more than 2 years before the institution of this 
action by him, is for the recovery of a forfeiture and 
a penalty, is required to be brought within 1 year from 
the date of the accrual of the cause of action, and the 
alleged cause of action is barred by the statute of limi- 
tations of this state. The answer also interposed the 
assertion that the district court as a court of equity had 
no jurisdiction to entertain the action because appellant 
had an adequate remedy at law and he had not pleaded 
grounds for equitable relief. The prayer was for dis- 
missal of the first cause of action. 

The trial court found for appellee and rendered a 
judgment of dismissal of the first cause of action of 
appellant. His motion for new trial was denied and he 
has prosecuted this appeal. 

Section 8-418, R. R. S. 1943, is as follows: “Any in- 
dustrial loan and investment company may contract and 
receive on any loan, charges including interest at grad- 
uated rates not exceeding thirty-six per cent per an- 
num on that part of the unpaid principal balance on any 
loan not in excess of fifty dollars; not exceeding eighteen 
per cent per annum on that part of the unpaid principal 
balance on any loan in excess of fifty dollars and not in 
excess of five hundred and fifty dollars; not exceeding 
nine per cent per annum on that part of the unpaid prin- 
cipal balance on any loan in excess of five hundred and 
fifty dollars and not in excess of five thousand dollars; 
Provided, that such graduated rates shall be computed 
strictly as simple interest on the unpaid principal bal- 
ance for the time actually outstanding.” 

Section 8-419, R. R. S. 1943, states: “No industrial 
loan and investment company shall induce or permit 
any person, nor any husband and wife, jointly or sev- 
erally, to become obligated, directly or contingently or 
both, under more than one contract of loan at the same 
time for the purpose of obtaining a higher rate of charge 
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than would be permitted if all of the obligations of such 
person to such company were consolidated into one ob- 
ligation.” 

The pertinent part of section 8-432, R. R. S. 1948, is 
as follows: “If the industrial loan and investment com- 
pany shall fail to comply with any of the provisions 
of sections 8-418 to 8-433, in the making or collection 
of any loan which is subject to said sections, the loan 
shall be void and the lender shall have no right to 
collect and receive any principal, interest or charges.” 

Appellee asserted in its answer to the first cause of 
action that the district court as a court of equity had 
no authority to hear or determine that cause of action, 
that there were no grounds pleaded for equitable relief, 
and that appellant had no right of action in equity. 
The substance of this was presented to the court by mo- 
tion of appellee at the close of the case-in-chief of ap- 
pellant but the trial court reserved ruling thereon. 

The six notes of appellant representing loans made 
to him by appellee described in the first cause of action 
were paid to, canceled, and surrendered by it to appel- 
lant before the commencement of this action. The chat- 
tel mortgages incident to and security for the payment 
of the notes were likewise canceled and surrendered 
by appellee to appellant at the time when the notes were. 
These have since been in his unconditional possession 
and control. There were no notes as described in the 
first cause of action when this litigation had its incep- 
tion. They had been extinguished. They then had no 
value or effect and were capable of no hazard or loss 
to appellant or of any benefit to anyone. 

The situation considered in Mercantile Bank v. Petti- 
grew, 74 N. C. 326, was that the maker of a promissory 
note had paid it but the note was not surrendered to 
her and she secured no receipt or other written acquit- 
tance. The maker sought an adjudication that the note 
be surrendered to her for cancellation. Judgment of 
nonsuit was rendered in the case. The court concluded: 
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“The fact that no precedent can be found for such an 
action, is strongly against it * * *. A note, which has 
been paid off, is of no value. * * * It is simply a worthless 
piece of paper, which was evidence of a promise which 
has been performed. It could be worth nothing to B 
(the maker), if he were to recover it. It is worth nothing 
to A (the holder) who keeps it, for if he attempt to 
recover upon it of B, B can defeat the recovery by the 
very evidence upon which he would rely in his action to 
have it delivered up and cancelled, that is, by proof of 
payment.” 

The first cause of action asserted only these circum- 
stances: Appellant gave six promissory notes to ap- 
pellee on account of loans made by it to appellant. 
The loans were made under and subject to the indus- 
trial and investment statute of the state. The interest 
charges exacted by the terms of each of the notes were 
in excess of those permitted by the statute, hence the 
notes were void, and appellee was not entitled to collect 
or receive any of the principal, interest, or charges evi- 
denced by the notes. Appellant paid the notes in the 
exact amounts stated in his pleading and he pleads he 
is entitled to recover judgment against appellee for 
the sum of the total amount paid by him, together with 
the legal interest. Appellant prayed judgment against 
appellee for the amount it received from appellant in 
payment of the notes and he prayed judgment that the 
notes were void. 

Appellant did not even assert in his pleading for a 
judgment for money only by a court exercising equitable 
powers that he did not have an adequate remedy at 
law for the recovery of the money he claims. He did 
not plead a cause of action in equity or any cause of 
action except one for the recovery of money only. An 
action at law was adequate to accomplish that result, 
and the absence of an adjudication in equity that the 
notes violated the statute and were void could in no 
manner or degree prejudice the adequacy of the remedy 
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at law for the recovery of the money from appellee. If 
the facts alleged in the first cause of action were sup- 
ported in a court of law, it would be imperative that 
the court accord appellant the benefit of the illegality of 
the notes and all consequences legally flowing there- 
from. See Powell v. Edwards, 162 Neb. 11, 75 N. W. 2d 
122. The first cause of action exhibited no fact which 
required or permitted the court to exercise equitable 
jurisdiction or to administer any equitable relief. Ap- 
pellant has not by his pleading or evidence claimed that 
there was the slightest obstacle to his pursuing an ac- 
tion at law and having therein a full and unimpeded ad- 
judication of the rights he asserts. There is no claim in 
this cause that the evidence of the facts available in a 
court exercising equitable powers and administering 
equitable relief was not equally as available in a court 
of law or that the latter could not or would not have 
granted to appellant all the relief the evidence would 
have sustained. The trial court did not and could not 
legally award appellant any equitable relief in this case. 

The conclusion of this court in Massman Construc- 
tion Co. v. Nebraska Workmen’s Compensation Court, 
141 Neb. 270, 3 N. W. 2d 639, is appropriate in the situ- 
ation of this case: “The plaintiff having instituted and 
prosecuted this case in the district court as an equitable 
action, and, after a complete hearing as such was had 
thereon, now seeks strictly a common-law relief therein, 
which a court of equity in the exercise of its equitable 
powers may not grant, and which, if originally pre- 
sented as a case for original relief, such court, as a court 
of equity, would have no jurisdiction to entertain. It 
would seem within the reasons of the rule announced by 
the supreme appellate court of New York, as follows: 
‘“The opinion of this court, in Mann v. Fairchild (2 
Keyes, 106, 111 et seq.), is that, ‘if a party brings an 
equitable action, even now, when the same court admin- 
isters both systems of law and equity, the party must 
maintain his equitable action upon equitable grounds, or 
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fail, even though he may prove a good cause of action 
at law on the trial.’ * * *”’” See, also, Gillespie v. 
Hynes, 168 Neb. 49, 95 N. W. 2d 457. 

This court has frequently and consistently maintained 
that if an adequate remedy exists at law, the litigant 
may not obtain relief in equity. The burden is on the 
party seeking relief to establish he has no remedy at 
law before he can succeed in a court of equity. Brown 
v. Reed, 72 Neb. 167, 100 N. W. 143, states: “Where an 
adequate remedy exists at law equity will not assume 
jurisdiction.” The opinion says on this subject: “We 
are unable to see any grounds for the interposition of a 
court of equity in behalf of the plaintiff in this case. 
He has utterly failed to show that he is without an ade- 
quate remedy at law.” See, also, Western Union Tele- 
graph Co. v. Douglas County, 76 Neb. 666, 107 N. W. 985; 
Burkhardt v. Cihlar, 149 Neb. 712, 32 N. W. 2d 197; 
School Dist. No. 49 v. School Dist. No. 65-R, 159 Neb. 
262, 66 N. W. 2d 561. 

The granting of equitable relief in a cause is a pre- 
requisite to the authority or jurisdiction of the court 
to determine an issue of personal liability and to render 
a judgment in a cause of action at law. 

Reynolds v. Warner, 128 Neb. 304, 258 N. W. 462, 
97 A. L. R. 1128, contains this: “When the trial court 
determined that the interveners were not entitled to 
equitable relief, the court was without power to de- 
termine the legal action without the intervention of a 
jury. * * * where there is no equitable relief granted, 
a court of equity will generally decline jurisdiction to 
enter a money judgment on a legal cause of action.” 

Gillespie v. Hynes, supra, approved the language last 
quoted and said: “Where no equitable relief is granted 
in a suit to foreclose a mechanic’s lien, a court of equity 
is without authority to enter a personal judgment in 
favor of the mechanic’s lien claimant.” 

Buck v. Village of Davenport, 168 Neb. 250, 95 N. W. 
2d 488, declares: “If a cause of action for equitable re- 
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lief and a legal cause of action at law are joined in a 
cause and equitable relief is entirely denied, the court 
is without authority to determine the issue of personal 
liability and render a judgment on the cause of action 
at law.” 

A court exercising equity powers often declares an 
instrument void and cancels it. This is the administra- 
tion of protective or preventive jurisdiction because the 
instrument may be vexatiously or injuriously used 
against the party seeking relief when conditions have 
changed to his disadvantage or injury. 

In 9 Am. Jur., Cancellation of Instruments, § 4, p. 
352, it is said: “This power of equity is, however, very 
exceptional in its character. The purpose of its exer- 
cise is * * * only to supplement the powers of courts 
of law where there is exceptional equity of a settled 
and recognized kind.” 

It is stated in 12 C. J. S., Cancellation of Instruments, 
§ 31, p. 990, as follows: “Where, however, the defense 
to the enforcement of the instrument at law is not diffi- 
cult or uncertain, and there exist no circumstances 
calling for equitable relief other than the invalidity of 
the instrument and the wrong that would result from its 
enforcement, courts of equity uniformly refuse to in- 
terfere, but remit complainant to his defense at law 
OK Oe 9? 

Erickson v. First Nat. Bank of Oakland, 44 Neb. 622, 
62 N. W. 1078, 48 Am. S. R. 753, 28 L. R. A. 577, was 
an action to restrain the defendants from the negotia- 
tion of a promissory note executed by plaintiff and for 
cancellation of the note. The note was invalid because 
of a material alteration of it without the consent of 
the maker. The court said: “A court of equity has no 
jurisdiction to enjoin the transfer or collection of such 
a note, since the maker has an adequate remedy at law.” 

Town of Venice v. Woodruff, 62 N. Y. 462, 20 Am. 
R. 495, was an action to enjoin holders of municipal 
bonds claimed to have been issued without assent of 
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the required percent of the taxpayers from transferring 
the bonds and to cancel them because they were alleged 
to be void. Relief was denied. The court said: “There 
must exist some circumstance establishing the necessity 
of a resort to equity, to prevent an injury which might 
be irreparable, and which equity alone is competent to 
avert. If the mere fact that a defence (defense) exists 
to a written instrument were sufficient to authorize 
an application to a court of equity to decree its sur- 
render and cancellation, it is obvious that every con- 
troversy in which the claim of either party was evi- 
denced by a writing could be drawn to the equity side 
of the court, and tried in the mode provided for the 
trial of equitable actions, instead of being disposed of 
in the ordinary manner by a jury.” 

In Allerton v. Belden, 49 N. Y. 373, it is said in the 
statement of the case that the: “Complaint prays that 
said promissory note be declared void.” In the opinion 
the court said: ‘The mere fact that a party has made 
an agreement or given a security which is void for 
usury, is not, and never was, sufficient to entitle him 
to apply to a court of equity to have the contract an- 
nulled. The right to this relief exists only where from 
the form of the security the defence (defense) cannot 
be made available at law, or where the instrument 
sought to be avoided is a cloud upon the title to land, 
or some other necessity for the interposition of a court 
of equity is shown. The most usual ground for going 
into equity in such cases formerly was the necessity for 
a discovery, to prove the usury.” 

It is stated in 4 Pomeroy’s Equity Jurisprudence (5th 
Ed.), § 13877, p. 1001, as follows: “The jurisdiction of 
equity to grant the remedy of cancellation exists and 
will always be exercised when it is necessary to protect 
or maintain equitable primary estates, interests, or 
rights; where, however, the estate, interest, or right is 
legal * * * its exercise depends upon the adequacy of the 
legal remedies,—a party being left to his affirmative 
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or defensive remedy at law, where full and complete 
justice can thereby be done.” 

The district court should not have dismissed the first 
cause of action but under the circumstances of this 
case it should have retained the cause of action of appel- 
lant for the recovery of money only for trial and deter- 
mination as any other law action. Buck v. Village of 
Davenport, supra; Gillespie v. Hynes, supra. 

The second cause of action of the second amended 
petition alleged in substance the following: The cor- 
porate status of appellee and that it was licensed by the 
state August 12, 1941, to conduct transactions as pro- 
vided by and subject to the industrial loan and invest- 
ment laws of the State of Nebraska. Appellant on 
August 2, 1955, executed and delivered to appellee a 
promissory note in the principal sum of $958.23 payable 
to its order in 18 monthly installments the last of which 
was due February 2, 1957. The interest charge on the 
loan represented by the note was in excess of the maxi- 
mum prescribed by section 8-418, R. R. S. 1943. Demand 
was made on appellant, in a judicial proceeding later 
described, for interest in excess of the rates allowed by 
law. The payment of the note was secured by a chattel 
mortgage executed and delivered to appellee on the 
date of the note in which there was described the fol- 
lowing property: One 1949 Ford Custom Tudor, serial 
#98BA 324 551, certificate of title #2-342176; one Yel- 
low jacket 14 ft. Runabout Capri motor boat; one Even- 
rude boat motor #25012-41970; and one Mercury 
boat motor #532616 Q Model KG 7. The note was 
void because it was made in payment of a prior note 
which was also void and uncollectible, the new note in- 
cluded charges on the prior note accruing more than 60 
days previously, and the principal amount of the note 
was more than the amount credited to appellant which 
was the sum of $915.88. Appellee made demand on ap- 
pellant on or about November 1, 1955, for the payment 
of the note in the sum of $1,079.61. Appellee was indebt- 
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ed to appellant on account of illegal collections of money 
alleged in the first cause of action in the second amended 
petition in an amount greater than the amount of the 
loan which is the subject matter of the second cause of 
action. The note of August 2, 1955, is void and appellee 
is by law prohibited from collecting any principal, in- 
terest, or other charges thereon. Appellee has insti- 
tuted a proceeding in replevin in the district court for 
Lancaster County, Nebraska, against appellant, docketed 
as 195-189, for the purpose of securing possession of the 
personal property described in the second cause of ac- 
tion and to enable appellee to foreclose the mortgage 
securing the payment of the note of August 2, 1955, and 
apply the proceeds of the security to the payment of the 
note. The writ of replevin was executed by the officer 
to whom it was directed. The prayer of the petition in 
the replevin action against appellant described above 
was for $1,079.61, more than the amount of the note 
of $958.23, and the amount demanded in the replevin 
petition is based on a computation of interest for the 
full period of the loan evidenced by the note, that is, 
for 18 months, in violation of law. 

Appellee answered the second cause of action by an 
admission of its corporate status; that it was a licensee 
under the industrial loan and investment laws of the 
state; and that it had commenced a proceeding in re- 
plevin in the district court for Lancaster County, Ne- 
braska, to secure possession of the personal property 
described in the chattel mortgage identified in the sec- 
ond cause of action of the second amended petition of 
appellant; a denial of all other allegations of the sec- 
ond cause of action; and a plea of another action pending 
in the district court for Lancaster County, docketed as 
195-189, which was commenced by appellee against ap- 
pellant long prior to the institution of the action in- 
volved in the pending appeal in this court. The replevin 
action involved all the issues presented in the second 
cause of action and they can and should be tried and 
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determined in the replevin case which is an adequate 
remedy at law. 

The record shows that a replevin action was com- 
menced in the district court for Lancaster County prior 
to and was pending therein at the time of the institu- 
tion of the present case in which the pending appeal 
arose. The replevin case was commenced November 4, 
1955, the writ of replevin was executed by the sheriff, 
and the property was taken and delivered to appellee 
that day. The case in which the pending appeal arose 
was instituted December 10, 1955. The parties to the 
two cases are identical. The validity of the note of 
August 2, 1955, was put in issue by the second cause of 
action and is the issue in the replevin case. A Single 
transaction between the parties is the basis of the 
replevin case and of the second cause of action. The 
replevin case was an adequate remedy for trial and 
determination of the issues and a final adjudication 
therein would be a bar to the prosecution of the second 
cause of action and any judgment thereon. See Ameri- 
can Loan Plan v. Frazell, 135 Neb. 718, 283 N. W. 836. 

Appellee pleaded the fact of another action pending 
in its answer to the second cause of action in the pres- 
ent case. It reiterated the objection in a motion when 
the appellant completed his case-in-chief. The trial 
court found that the replevin action was pending when 
the second action was commenced, that the former in- 
volved the same subject matter as the second cause of 
action in the second case, and that the second cause of 
action should be abated and dismissed. A judgment of 
dismissal thereof was rendered. 

In State ex rel. Chicago, B. & Q. R. R. Co. v. North 
Lincoln St. Ry. Co., 34 Neb. 634, 52 N. W. 369, it is said: 
“The pendency of a former suit between the same parties 
may be shown in abatement when a judgment in such 
suit would be a bar to a judgment in the second action.” 
The opinion states: “It may be safely stated that, as 
a general rule, the pendency of a former action between 
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the same parties may be shown in abatement, where a 
judgment in such suit would be a bar to a judgment in 
the second suit brought in another court of concurrent 
jurisdiction. That one is an equitable action and the 
other a suit at law is immaterial, so long as both suits 
are based upon substantially the same facts.” See, also, 
Spencer v. Johnston, 58 Neb. 44, 78 N. W. 482; Cahoon 
v. First Nat. Bank, 112 Neb. 462, 199 N. W. 830; Ashton 
v. Blue River Power Co., 117 Neb. 661, 222 N. W. 42. 

The judgment abating the second cause of action 
herein should be and it is affirmed. 

The judgment rendered on the first cause of action 
herein should be and it is reversed and the cause is re- 
manded with directions to the district court for Lancas- 
ter County to try and determine it as an action at law. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


FRANKLIN ARTHUR WRIGHT, PLAINTIFF IN ERROR, V. STATE 
OF NEBRASKA, DEFENDANT IN ERROR. 
100 N. W. 2d 51 


Filed December 24, 1959. No. 34636. 


1. Homicide. A purpose to kill and malice are essential elements 
of murder in the second degree and in a prosecution therefor 
each must be established beyond a reasonable doubt. 

If the circumstances attending the homicide are in 
evidence by a witness or witnesses thereto, there is no presump- 
tion of malice from the fact of the homicide. 

3. Criminal Law: Trial. This court may not in a case of the 
character of the present one resolve conflicts in or weigh the 
evidence or pass upon the credibility of witnesses. 

It is implicit in a verdict of guilty in such a 
case that the jury decided all controverted questions of fact un- 
favorably to the accused and this court will not disturb the 
verdict if based on evidence unless as a matter of Jaw it is insuf- 
ficient to support a finding of guilty beyond a reasonable doubt. 

5. Homicide. Language alone, though excessively abusive and in- 
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decent, is no justification for the doing of violence to the person 
of another. 

6. Witnesses. The credibility of witnesses and the weight of the 
evidence are for the jury to determine in a criminal case and 
the verdict of the jury may not be disturbed by this court unless 
it is clearly wrong. 

7. Trial. Instructions should be considered together in order that 
they may be properly understood; and if the entire charge prop- 
erly submits the issues to the jury, the verdict will not be set 
aside. 


Error to the district court for Douglas County: JAMEs 
T. ENGLISH, JupGcE. Affirmed. 


John N. Baldwin and Thomas P. Lott, for plaintiff in 
error. 


Clarence S. Beck, Attorney General, and Richard H. 
Williams, for defendant in error. 


Heard before Carrer, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and Bostaucu, JJ. 


BosLaucH, J. 


The plaintiff in error, referred to herein as the ac- 
cused, was charged with and convicted of the crime of 
murder in the second degree. He was adjudged to be 
confined in the Nebraska State Penitentiary for a defi- 
nite term. He prosecutes error to review the record 
of his conviction. 

The record establishes that the accused in his place 
of business, the Pastime Cafe at 604 North Sixteenth 
Street in the city of Omaha, Douglas County, Nebraska, 
at about 11 o’clock on the evening of January 20, 1958, 
stabbed Robert Lattery, hereafter described as Lattery, 
in the abdomen with a knife from which injury he died 
a few hours thereafter. An eyewitness to the affair 
testified that the accused, holding a knife in front of 
him, approached Lattery and struck him in the stomach 
with the knife. A second eyewitness said on the trial 
that he saw the accused with a knife in his hand come 
to the center of the building where Lattery was, they 
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met, there was a considerable noise, and Lattery walked 
towards the outside of the place of business in a bent- 
over position. The accused was interrogated by a city 
detective about 30 minutes after the assault on Lattery 
and the accused then admitted he had stabbed Lattery. 
The detective testified that the accused told him that 
he picked up a knife from a vegetable table or salad 
board, met Lattery halfway, and when he reached out 
and put a hand on the shoulder of accused he stabbed 
Lattery in the stomach. The accused in a statement 
made by him and taken by a court reporter about 2 
hours after the tragedy said he had a small paring knife 
used in his business in his hand when he went to meet 
Lattery in the place of business of the accused that 
night. Lattery was coming toward the accused and as 
they converged upon one another the accused struck 
Lattery in the stomach with the knife. In the cross- 
examination of the accused at the trial he fixed the time 
when he told Lattery to leave the Pastime Cafe as be- 
fore the time the accused stabbed Lattery with a knife. 

A policeman of the city saw Lattery about 11:15 p. m. 
that night as he came stumbling outward through the 
door of the Pastime Bar which was adjacent to but 
separate from the Pastime Cafe. He told the policeman 
that he had been stabbed and then fell unconscious on 
the cement. He was taken by ambulance to the County 
Hospital. He died there at 2:35 a. m., January 21, 
1958. The undisputed evidence is that the cause of his 
death was hemorrhagic shock produced by acute loss 
of blood resulting from the penetrating wound of the ab- 
domen inflicted upon him. 

It is definite that the accused purposely assaulted 
and wounded Lattery at the time and place above stated 
and that the injury inflicted on him was the cause of his 
death. However, the accused argues that malice was 
an essential element of the crime charged; that the bur- 
den was on the State to prove its existence beyond a rea- 
sonable doubt; that the evidence was not sufficient to 
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sustain a finding of malice; and that it was reversible 
error for the trial court to submit to the jury the charge 
of second-degree murder. 

The prosecution was based upon section 28-402, R. R. 
S. 1943, which in part declares: ‘Whoever shall pur- 
posely and maliciously, but without deliberation and 
premeditation, kill another, every such person shall be 
deemed guilty of murder in the second degree * * *.” 
Malice is thereby made an essential element of the crime 
charged. Vanderheiden v. State, 156 Neb. 735, 57 N. 
W. 2d 761. If the circumstances attending the homicide 
are in evidence by a witness or witnesses thereto, there 
is no presumption of malice from the fact of the killing. 
Tvrz v. State, 154 Neb. 641, 48 N. W. 2d 761; Woodard v. 
State, 159 Neb. 603, 68 N. W. 2d 166. The facts of the 
tragedy in this instance were explored and presented 
by examination at the trial of persons who were present 
and witnessed it. Therefore it must be shown by evi- 
dence beyond a reasonable doubt that the wrongful act 
attributed to the accused was maliciously done. Childs 
v. State, 120 Neb. 310, 232 N. W. 575. 

This court may not in a case of this character decide 
conflicts in or weigh the evidence or pass on the credi- 
bility of witnesses. Hertz v. State, 160 Neb. 640, 71 N. 
W. 2d 113. It is implicit in a verdict of guilty in such 
a case that the jury resolved all controverted questions 
of fact unfavorably to the accused and this court will 
not disturb such a verdict, based on evidence, unless as 
a matter of law it is insufficient to support a finding of 
guilty beyond a reasonable doubt. Hertz v. State, supra. 
In a case of the character of the present one the un- 
lawful killing is the principal fact but the condition of 
the mind or the attendant circumstances determine the 
class of the crime as second-degree murder or man- 
slaughter. If the evidence in reference thereto is such 
that various inferences may properly be deduced there- 
from as to the degree of the crime, the trial court must 
submit the different degrees to the jury to determine 
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which inference shall prevail. Vanderheiden v. State, 
supra. The trial court in this case by instructions, the 
correctness of which has not been contested, submitted 
both second-degree murder and manslaughter to the 
jury and it determined that the crime committed by the 
accused was murder in the second degree. The problem 
because of the challenge tendered by the accused is 
whether the wrongful act which caused the death of 
Lattery was maliciously done or, stated differently, was 
the accused actuated by a desire and purpose to kill the 
deceased unlawfully. Lucas v. State, 78 Neb. 454; 111 
N. W. 145. 

The record contains evidence of this character: A 
customer sitting at the counter near the front of the 
cafe the evening of the occurrence, the subject of this 
controversy, stated there were two ladies waiting near 
the cash register obviously to pay their bills for service 
they had in the cafe. A man, later identified as Lattery, 
was sitting on a stool next to the witness. Lattery ad- 
dressed the persons operating the cafe in substance that 
they should take care of and wait on their trade. Ac- 
cused approached Lattery from back of the counter 
and said that they would take care of that as rapidly as 
they could and that he was not needed to run the busi- 
ness. Lattery stood up and said to the accused: “ ‘You 
are going to give me a bad time,’ ” and he started towards 
accused who backed away towards the back part of the 
room. It was said by another witness who, as a custo- 
mer, was near the back part of the cafe and had given 
his order that evening, that he thought he heard in the 
front of the cafe scuffling, profanity, and argument as 
though there was going to be a fight. The persons in- 
volved were the accused and Lattery. The former was 
behind the counter and the latter was in front of it. 
There was much loud talking and profanity and it 
seemed that each of the two men had threatened the 
life of the other. They both got in front of the counter. 
Lattery was the larger man and he grabbed the ac- 
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cused by the collar. Accused left and went to the back 
part of the building. It looked like he was being run out 
of his own place of business. Lattery was near the 
center of the room mumbling to himself and he said: 
“Why don’t you call the Law?’” The witness saw 
accused go towards the front of the cafe with a knife 
in his hand. He met Lattery near the center of the 
building and Lattery walked away from the accused 
limping or bent over. He was later assisted from the 
building. It was said by a witness who was also a cus- 
tomer in the cafe at about 11 p. m. that night that he 
heard loud talking up front. He saw Lattery and ac- 
cused across the counter from each other. He heard 
Lattery ask the accused: ‘“‘Why don’t you do some- 
thing about it??” The accused said: “ ‘Well, I think 
I will’” Accused left and went to the rear of the 
building, got a knife, and started toward Lattery who 
then said: “ ‘You don’t need to call the Police. * * * I 
will get out.’” The accused with the knife in front of 
him went to Lattery and struck him in the stomach with 
the knife. He folded forward, put his hands in front 
of him, and said: “ ‘You didn’t need to do that.’” The 
accused walked toward, to, and struck Lattery. He was 
doing nothing but just standing near the center of the 
room. An employee of the cafe and the accused turned 
Lattery around, opened the front door, and pushed him 
outside. They closed the door and the accused said: 
“Well, I guess I fixed him.’” The witness said he did 
not see Lattery at any time make any threatening mo- 
tions or moves toward the accused. The accused told 
a police officer that he did not think his personal safety 
was in jeopardy at the time the accused stabbed Lattery 
but the accused said the reason he did was because he 
was angry at the foul language applied to him. The ac- 
cused told the police officer that Lattery did not at any 
time strike or attempt to strike the accused. In the 
statement taken by the court reporter soon after the 
tragedy occurred the accused said that when Lattery 
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started out (meaning out of the cafe when accused went 
for the knife), that was when accused made his mis- 
take: “I should have just kept going on the other way.” 

The accused gave Lattery no aid after he was fatally 
injured. Accused returned from ejecting his victim 
into the street in the night in his seriously disabled con- 
dition with the words of triumph: “ ‘Well, I guess I 
fixed him,’” and he immediately went to his bed for 
a night of rest. That is where the police found him. 

The presence of Lattery in the cafe was not as a 
customer. He sought no service there. His purpose 
apparently was that of a disturber and a tormentor. 
There is some proof that he was brazenly insulting and 
was a foul defamer by the employment of profane and 
indecent language accompanied by threats of violence. 
However, language alone, though extremely abusive or 
indecent, is no justification for doing violence to the 
person of another. Braunie v. State, 105 Neb. 355, 180 
N. W. 567, 12 A. L. R. 658; 26 Am. Jur., Homicide, § 29, 
p. 175. Lattery had no weapon or object that could 
have done anyone harm. He attempted no actual vio- 
lence. There was not the slightest basis for a claim of 
self-defense by accused as a justification for his having 
mortally wounded Lattery. It is true that the evidence 
is somewhat conflicting but the credibility of the wit- 
nesses and the weight of the evidence were for the jury 
to determine and this court may not intervene to dis- 
turb the conclusion of the jury unless it is clearly 
wrong. Griffith v. State, 157 Neb. 448, 59 N. W. 2d 
701. It may not be said that the verdict of the jury 
was clearly wrong in this case. The court was correct in 
submitting to the jury the issue of whether or not the 
accused was guilty of second-degree murder and the 
evidence sustains the verdict. 

The accused asserts that the trial court prejudiced 
the jury against him by an instruction which was to 
the effect that there had been evidence that Lattery 
used vile and foul language directed toward the ac- 
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cused immediately before the stabbing; and that even 
though the jury should find that such language was 
used and that it angered and provoked the accused, 
the use of the language would not justify accused in 
committing an unlawful act toward Lattery. The in- 
struction also said: “If you find that said language 
provoked or angered Defendant to the extent that De- 
fendant committed an unlawful act directed towards 
ROBERT LATTERY * * * and that same resulted in the 
death of ROBERT LATTERY, * * * then you should 
find the Defendant guilty provided the State has proven 
said facts by evidence beyond a reasonable doubt.” 
The specific objection of accused to the instruction is 
that thereby the trial court told the jury that even though 
the stabbing occurred in a sudden quarrel provoked by 
vile and foul language of Lattery, it should find the 
accused guilty of second-degree murder. Such is not 
a correct interpretation of the instruction. The words 
“second-degree murder” are not contained in the in- 
struction. The instruction did not say the jury could 
convict accused because of the bad language of Lattery 
but that it could do so notwithstanding it if the essential 
facts delineated were proved by evidence beyond a rea- 
sonable doubt. The trial court by appropriate instruc- 
tion assigned to the jury the duty of deciding whether 
accused was guilty of second-degree murder or man- 
slaughter or neither. The instruction complained of is 
understandable when it is considered with the other 
parts of the charge to the jury. It advised the jury 
that the use of vile and foul language by Lattery in 
reference to the accused did not justify him in com- 
mitting an unlawful act toward Lattery; and that if 
such language caused the accused to commit an unlaw- 
ful act toward Lattery which resulted in his death, then 
the jury should find the accused guilty (of either second- 
degree murder or manslaughter), providing the State 
had proven said facts by evidence beyond a reasonable 
doubt. Instructions should be considered together in 
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order that they may be properly understood; and when 
as an entire charge they properly submit the issues 
to the jury, the verdict will not be set aside. Bezdek 
v. Patrick, 164 Neb. 398, 82 N. W. 2d 583. The complaint 
of accused in this respect is not well taken. 

The judgment and sentence should be and they are 
affirmed. 

AFFIRMED. 
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1. Usury. An automobile dealer may in good faith sell a car on 
time for a price in excess of the cash price without tainting 
the transaction with usury, though the difference in prices may 
exceed lawful interest for a loan. 

However, in order to have the foregoing principle apply 

it must appear that the buyer actually was informed of and 

had the opportunity to choose between a time sale price and 

a cash sale price. 

A loan coming within the provisions of the Installment 

Loan Act, when section 45-138, R. S. Supp., 1955, was in 

effect, which was not secured by a bona fide duly recorded 

mortgage on real estate owned by the borrower and by the 
terms of which the payment of principal was extended beyond 

a period of 21 months from the making thereof was in violation 

of said section and therefore void. 

The effect of such violation is to make such contract 
void and uncollectible and a lender should have nothing in such 
a situation, and the lender, or those to whom any payments have 
been made thereunder, must return the payments received. 

5. Trial: Appeal and Error. It is error to refuse a request for a 
jury trial in an action at law, but where the one making the 
request has no substantial cause of action or defense, and the 
judgment of the trial court is the only one which could have 
been rendered in the case, such refusal is error without prejudice, 
for which the judgment will not be reversed. 

6. Money Lenders: Usury. The design of the Installment Loan 
Act is to license and control the business of making installment 
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loans and to restrict the enforcement or collection of. illegal 
loans once they have been made. 


APPEAL from the district court for Lancaster County: 
Pau. W. Wuite, JupGe. Affirmed. 


Marti, O’Gara, Dalton & Sheldon, Bernard L. Packett, 
and Robert P. Miller, for appellants. 


Ewald D. Warnsholz, for appellees. 


Heard before Smmmowns, C. J., CARTER, MESSMORE, 
CHAPPELL, WENKE, and BosLaAucu, JJ. 


WENKE, J. 

This is an appeal from the district court for Lancas- 
ter County. It involves an action brought by Roger 
L. Robb and Ardys L. Robb against Central Credit Cor- 
poration, A. C. Nelsen Company of Lincoln, A. C. Nelsen 
Auto Sales, Inc., and First National Bank of Omaha. 
The purpose of the action is to have declared null and 
void a certain note dated February 8, 1956, given by 
the plaintiffs to defendant A. C. Nelsen Company of 
Lincoln in the sum of $1,656.29 in connection with the 
purchase of an automobile because, it is claimed, it 
represents a loan and its terms violate certain provisions 
of the Nebraska Installment Loan Act. Plaintiffs also 
seek to recover from the defendants all of the money 
they paid to them under and pursuant.to the provisions 
thereof. 

The trial court found generally for the plaintiffs and 
granted them the relief they had prayed for, holding 
the note to be void and uncollectible and rendering a 
judgment against the defendants, or some of them, for 
all the money plaintiffs had paid to them under and 
pursuant to the note held void. Defendants filed a 
motion for new trial, which was overruled, and they 
have perfected this appeal therefrom. 

Appellees are husband and wife, having been married 
on September 10, 1955. At all times herein material 
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appellee Roger L. Robb was a student in the Univer- 
sity of Nebraska from which he was graduated on Au- 
gust 2, 1957. They lived in Lincoln until shortly after 
his graduation when they moved to Mountain View, 
California, where they apparently now reside. 

Appellant Central Credit Corporation is a Nebraska 
corporation with its place of business located at 2112 
Harney Street in Omaha, Nebraska. At all times herein 
material it was licensed by the State of Nebraska to 
engage in the installment loan business. We shall here- 
in refer to it as Central Credit. Appellant A. C. Nelsen 
Auto Sales, Inc., is a Nebraska corporation engaged in 
the business of selling automobiles with its place of 
business located at 2112 Harney Street in Omaha, Ne- 
braska. We shall herein refer to it as Nelsens of 
Omaha. Appellant A. C. Nelsen Company of Lincoln is 
a Nebraska corporation engaged in the business of sell- 
ing automobiles with its place of business located at 
245 O Street in Lincoln, Nebraska. We shall herein 
refer to it as Nelsens of Lincoln. Appellant First Na- 
tional Bank of Omaha is a bank existing under the laws 
of the United States and is engaged in general banking 
with its place of business located at Sixteenth and Far- 
nam Streets in the City of Omaha. We shall herein refer 
to it as the bank. 

Nelsens of Lincoln, Nelsens of Omaha, and Central 
Credit are corporations which, for all practical pur- 
poses, have the same officers and stockholders and are 
managed by these officers. A. C. Nelsen was, at all 
times herein material, the president of all three and 
the principal stockholder therein. Joseph J. Sharp, to 
whom we shall refer as Sharp, was, during that time, 
vice president of all three and although employed by 
Nelsen of Omaha in its Omaha office as credit manager 
he had authority to bind not only Nelsens of Omaha but 
Nelsens of Lincoln and Central Credit in the sale and 
financing of such sales. 

The burden of proof to show the nature of the trans- 
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action out of which the note in suit had its origin was 
on the appellees, since they claim the note given by 
them on February 8, 1956, to Nelsens of Lincoln was a 
loan and not a time sale. See, State ex rel. Beck v. 
Associates Discount Corp., 168 Neb. 298, 96 N. W. 2d 55; 
McNish v. General Credit Corp., 164 Neb. 526, 83 N. 
W. 2d 1; Kucaba v. Kucaba, 146 Neb. 116, 18 N. W. 
2d 645. 

There is really no dispute as to just how the trans- 
action herein involved was handled. On September 11, 
1955, appellees had purchased from Nelsens of Lincoln 
a 1950 Safeway housetrailer and, at that time, executed 
to it a note in the sum of $1,186.20 in payment thereof 
and a chattel mortgage on the trailer as security there- 
for. This note was payable in 30 installments of $39.54 
each, the first being due on October 11, 1955. Before 
February 8, 1956, four installments had been paid on 
this note, leaving a balance owing thereon on that date 
of $1,028.04. 

On February 8, 1956, Mel A. Bullock, a salesman em- 
ployed by Nelsens of Omaha but working for Nelsens 
of Lincoln, contacted the appellees and took them to 
Omaha. There appellees purchased a 1949 Mercury 
from the display floor of Nelsens of Omaha for a con- 
sideration of $525, trading in a 1940 Buick on the deal. 
They were allowed a tradein value of $75 for the Buick, 
thus leaving a balance of $450 owing on the purchase 
price of the Mercury. Appellees had previously ad- 
vised Bullock they would have to finance any balance 
owing if they purchased a car as they could not pay cash 
but would need time in which to pay for it. And, in 
this respect, they had also advised him they would like 
to combine such loan, if possible, with the balance 
owing on the indebtedness they had on the trailer. 
Bullock assured them that could be done. 

After the deal had been made Bullock introduced 
the appellees to Sharp and advised Sharp of the arrange- 
ments. Sharp then took appellees into his office and 
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arranged a loan to cover both obligations, being familiar 
with the obligation owing on the housetrailer. Sharp 
advised appellees there would be an insurance premium 
of $62 and a finance charge of $116.25 in connection 
with the loan and that the loan would be payable in 
installments, the first being in the sum of $39.54 and 
the balance would be payable in 25 installments of 
$64.67 each, or a total of $1,656.29 to cover the following 
items: Balance owing on purchase of 1949 Mercury, 
$450; balance owing on indebtedness to Nelsens of Lin- 
coln on the housetrailer, $1,028.04; insurance premium, 
$62; and finance charges, $116.25. These are all shown 
on the purchase agreement prepared by Sharp, executed 
by appellees at that time, and witnessed by Bullock 
and pursuant to which the note herein involved was pre- 
pared by Sharp and executed by appellees along with 
a chattel mortgage on both the car and housetrailer. 
The chattel mortgage was given as security for the 
note. 

“An automobile dealer may in good faith sell a car on 
time for a price in excess of the cash price without 
tainting the transaction with usury, though the differ- 
ence in prices may exceed lawful interest for a loan.” 
State ex rel. Beck v. Associates Discount Corp., 168 
Neb. 298, 96 N. W. 2d 55. See, also, Curtis v. Secur- 
ities Acceptance Corp., 166 Neb. 815, 91 N. W. 2d 19; 
Nelson v. General Credit Corp., 166 Neb. 770, 90 N. 
W. 2d 799; McNish v. General Credit Corp., supra; State 
ex rel. Beck v. Associates Discount Corp., 162 Neb. 
683, 77 N. W. 2d 215. 

However, “In order to have the foregoing principle 
apply it must appear that the buyer actually was in- 
formed of and had the opportunity to choose between 
a time sale price and a cash sale price.” State ex rel. 
Beck v. Associates Discount Corp., 168 Neb. 298, 96 
N. W. 2d 55. See, also, Curtis v. Securities Acceptance 
Corp., supra; Nelson v. General Credit Corp., supra; 
McNish v. General Credit Corp., supra. 
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It is not a time sale if a car dealer, in selling a car, 
actually agrees with the buyer that he will finance the 
balance of the cash purchase price agreed upon, and 
does so, even though at the time he informs the buyer 
of the amount he will be required to pay and the terms 
thereof. Such a transaction would be a loan to finance 
the balance of the cash purchase price and, if payable 
in installments, must meet the requirements of the 
statutes relating thereto. And the fact that the buyer 
knew the terms and provisions of such loan at the time 
it was made and voluntarily entered into it would not 
have the effect of waiving the illegality of any provi- 
sion thereof, if such provision was actually in violation 
of any of the inhibitory provisions of the installment 
loan statute. See State ex rel. Beck v. Associates Dis- 
count Corp., 168 Neb. 298, 96 N. W. 2d 55. 

“The installment loan statutes include all persons or 
parties violating any of the inhibitory provisions thereof 
whether they be licensees or nonlicensees.” State ex 
rel. Beck v. Associates Discount Corp., 168 Neb. 298, 
96 N. W. 2d 55. See, also, Curtis v. Securities Accept- 
ance Corp., supra; Nelson v. General Credit Corp., 
supra; McNish v. General Credit Corp., supra; State 
ex rel. Beck v. Associates Discount Corp., 162 Neb. 683, 
77 N. W. 2d 215. 

There is no question of fact as to the note herein 
involved being an installment loan to finance the bal- 
ance owing on the purchase price of the car purchased 
by appellees on February 8, 1956, and to cover the bal- 
ance owing on appellees’ loan to Nelsens of Lincoln, 
which had been assigned by it to Nelsens of Omaha. This 
fact is corroborated by a letter from Nelsens of Omaha 
to appellee Roger L. Robb, dated December 27, 1956, 
advising it had sold appellees’ contract to the bank but 
advising him: “We will continue to finance and make 
loans, and will look forward to selling you another car, 
truck, or housetrailer, and financing it for you.” (Em- 
phasis ours.) This letter was signed by A. C. Nelsen 
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whose relationship to Central Credit, Nelsens of Omaha, 
and Nelsens of Lincoln has been hereinbefore set forth. 

Section 45-138, R. S. Supp., 1955, here applicable, 
provides, insofar as here material, that: “No licensee 
shall enter into any contract of loan under sections 
45-114 to 45-155, under which the borrower agrees to 
make any payment of principal more than twenty-one 
calendar months from the date of making such con- 
tract, if such contract is not secured by a bona fide 
duly recorded mortgage on real estate owned by the 
borrower, * * *.” 

It is self-evident that the installment loan herein in- 
volved provides for installment payments beyond 21 
months from the making thereof. In A-1 Finance Co., 
Inc. v. Nelson, 165 Neb. 296, 85 N. W. 2d 687, we said: 
“A loan made by a licensee under the installment loan 
law which is not secured by a real estate mortgage 
and is not due or payable within the period of 21 months 
as provided for in section 45-138, R. R. S. 1943, is viola- 
tive of said section and void.” See, also, State ex rel. 
Beck v. Associates Discount Corp., 168 Neb. 298, 96 N. 
W. 2d 55; State ex rel. Beck v. Associates Discount 
Corp., 162 Neb. 683, 77 N. W. 2d 215. 

But appellants contend that appellees failed to prove 
that the indebtedness was not secured by a bona fide 
duly recorded mortgage on real estate owned by them. 
It is true the appellees were never asked directly if 
such was the situation. However, the evidence does 
establish that Sharp drew up all the papers executed 
in connection with the sale and loan, which appear to 
be the purchase agreement, note, and chattel mortgage 
given to secure the note. We think the purchase agree- 
ment fully reflects the arrangements made by the par- 
ties. It provides, in addition to the 1949 Mercury, that 
the only “Additional Security” will be a “1950 Safeway 
Housetrailer.” No mention is therein made of anv 
real estate being given as additional security. The 
agreement goes on to recite: “The above order consti- 
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tutes the entire terms and agreement between us in 
reference to the above vehicle.” The chattel mortgage 
given responds to the items of the purchase agreement. 
We find the record fully establishes the obligation here 
in question was not secured by a bona fide duly re- 
corded mortgage on real estate owned by the appellees. 

The effect of such violation is to make such contract 
void and uncollectible and a lender should have nothing 
in such a situation, State ex rel. Beck v. Associates 
Discount Corp., 168 Neb. 298, 96 N. W. 2d 55; A-1 Finance 
Co., Inc. v. Nelson, supra; Nelson v. General Credit 
Corp., supra; and the lender, or those to whom any pay- 
ments have been made thereunder, must return the 
payments received. State ex rel. Beck v. Associates 
Discount Corp., 168 Neb. 298, 96 N. W. 2d 55; McNish 
v. General Credit Corp., supra. 

Appellees paid to Nelsens of Lincoln the first 11 in- 
stallments due under the terms of the note, being $39.54 
for February 1956, and $64.67 for each of the months of 
March through December of 1956, or a total of $686.24. 
It is for this amount, plus interest, that the trial court, 
on January 13, 1959, rendered a judgment against Cen- 
tral Credit, Nelsens of Omaha, and Nelsens of Lincoln. 
Judgment was for $788.31. 

On December 24, 1956, Nelsens of Omaha, the note 
having been assigned to them by Nelsens of Lincoln, 
sold and assigned to the bank the balance of the note 
for the sum of $920.88, there being at that time a total of 
15 future installments unpaid having a face value of 
$970.05. Appellees paid each of the installments of 
$64.67 due in January, February, and March of 1957, 
to the bank and then, after this suit had been started 
on April 13, 1957, paid the bank the sum of $783.92, 
being the balance due on the note as computed by the 
bank. It was for these payments to the bank, and in- 
terest thereon at 6%, that the trial court, on January 
13, 1959, rendered its judgment against Central Credit, 
Nelsens of Omaha, Nelsens of Lincoln, and the Bank. 
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The amount of the judgment rendered was for $1,068.34. 

It appears from the record that shortly before ap- 
pellee Robert L. Robb was graduated, which was on 
August 2, 1957, that he sold the housetrailer and in order 
to give a clear title thereto he paid off the bank, where- 
upon Nelsens of Lincoln gave him title to both the car 
and housetrailer. 

Looking through form to substance, as we should do 
in cases of this character (see State ex rel. Beck v. 
Associates Discount Corp., 168 Neb. 298, 96 N. W. 2d 
55; Curtis v. Securities Acceptance Corp., supra; Nelson 
v. General Credit Corp., supra; State ex rel. Beck v. 
Associates Discount Corp., 162 Neb. 683, 77 N. W. 2d 
215), we find Nelsens of Lincoln, Nelsens of Omaha, 
and Central Credit to be three corporations owned by 
the same persons, having the same principal offices, and 
managed by officers having authority to deal for all 
of them for the one common purpose of selling and 
financing the sale of cars, trucks, and trailers. As, for 
example, when the housetrailer was sold by Nelsens of 
Lincoln the paper was assigned to Nelsens of Omaha 
and the collection thereof supervised and handled 
through Central Credit although the installment pay- 
ments were made to Nelsens of Lincoln. Then, when 
the 1949 Mercury was sold, although the title thereto 
was in Nelsens of Omaha, the paper therefor was taken 
in the name of Nelsens of Lincoln and the title thereto 
transferred by Nelsens of Omaha to Nelsens of Lincoln. 
Apparently the note was immediately transferred to 
Nelsens of Omaha and payments, although made to 
Nelsens of Lincoln, were immediately transferred to 
Nelsens of Omaha to be credited to appellees’ account 
on the books of Nelsen of Omaha under the supervision 
of Central Credit. In view of the foregoing, we think 
the trial court was correct in holding all three of these 
appellants liable for all payments made by appellees as 
they were all directly interested in the subject matter 
thereof. 


514° NEBRASKA REPORTS [Vou. 169 
Robb v. Central Credit Corp. 


Appellants contend the trial court erred when it re- 
fused to grant their motion for a jury trial, stating: 
“Tt was our contention at the time the motion was made, 
as it is now, that plaintiffs’ amended petition did not 
set forth facts upon which the court could exercise its 
equitable powers; and therefore plaintiffs’ only cause 
of action was for the recovery of money.” They go on to 
state that: “After plaintiffs made the July 30 pay- 
ment it was no longer necessary or possible for the 
trial court to exercise its equitable powers because upon 
receiving the payment from the plaintiffs the bank 
cancelled the note and chattel mortgage, released the 
liens on the certificates of title to the automobile and 
trailer house, and returned these instruments to the 
plaintiffs * * *. The allegations of plaintiffs’ amended 
petition alone clearly show that there was no equitable 
relief to be granted. In fact, the only equitable relief 
which plaintiffs prayed for was an order declaring the 
promissory note to be void and uncollectible and at the 
same time the allegations of their petition clearly showed 
that the note had been paid in full and failed to show that 
any demand was being made thereon which required 
or justified equitable relief.” However, we need not 
answer the question raised. Here the facts are not in 
dispute and the éffect thereof is a matter of law. In 
view of that fact, the following principle is applicable 
and controlling: “It is error to refuse a request for a 
jury trial in an action at law, but where the one making 
the request has no substantial cause of action or de- 
fense, and the judgment of the trial court is the only 
one which could have been rendered in the case, such 
refusal is error without prejudice, for which the judg- 
ment will not be reversed.” Worrall Grain Co. v. John- 
son, 83 Neb. 349, 119 N. W. 668. 

This action, to have the entire obligation declared 
void and uncollectible, was commenced by appellees on 
April 13, 1957. As to the payment made by appellees 
to the bank subsequent thereto on July 30, 1957, in the 
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sum of $783.92 the appellants say that: “A payment of 
money, on claim of right thereto by the person to whom 
made, and with knowledge of all the facts, constitutes 
in law a voluntary payment and is not subject to re- 
covery.” Appellees contend the payment was not vol- 
untarily made because, at the time it was made, ap- 
pellee Robert L. Robb was about to be graduated and, 
having accepted employment in Mountain View, Cali- 
fornia, it was necessary for him to dispose of his house- 
trailer; that he could not sell it subject to the lien; and 
that, in order to give the purchaser a clear title, he had 
no other alternative than to pay the bank the balance 
owing so the lien would be released and he could gei 
a good title thereto. 

The principle on which appellants rely is stated in 
Meyer v. Rosenblatt & Son, 119 Neb. 471, 229 N. W. 
771, as follows: “Where one has voluntarily, with fuil 
knowledge of the facts, paid a disputed demand, which 
he claimed he did not owe, he cannot ordinarily recover 
it back on the ground of its invalidity.” See, also, 
Malec v. ASCAP, 146 Neb. 358, 19 N. W. 2d 540; Weber 
v. Kirkendall, 39 Neb. 193, 57 N. W. 1026, on rehearing, 
44 Neb. 766, 63 N. W. 35; Baldwin v. Foss, 71 Iowa 389, 
32 N. W. 389; American Surety Co. v. Steen, 86 Okl. 252, 
208 P. 212. 

In Powell v. Edwards, 162 Neb. 11, 75 N. W. 2d 122, 
we said: “The design of this law is to license and con- 
trol the business of making installment loans and to 
restrict the enforcement of collection of illegal loans 
once they have been made.” It not only provides that 
a loan made in violation thereof shall be void and un- 
collectible, but further provides that the lender is not 
entitled to receive any principal, interest, or charges 
on such loan. See State ex rel. Beck v. Associates Dis- 
count Corp., 168 Neb. 298, 96 N. W. 2d 55. In view 
thereof the lender must return all payments which he 
has received on such void loan. See McNish v. General 
Credit Corp., supra. Such legislation is within the pub- 
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lic policy making power of the state. See, State ex rel. 
Beck v. Associates Discount Corp., 168 Neb. 298, 96 N. 
W. 2d 55; McNish v. General Credit Corp., supra; Alt- 
haus v. State, 99 Neb. 465, 156 N. W. 1038. All such 
borrowers are regarded not as in pari delicto but as in 
vinculus to the lenders to whom they owe no duty 
in equity. See, State ex rel. Beck v. Associates Discount 
Corp., 168 Neb. 298, 96 N. W. 2d 55; Curtis v. Securities 
Acceptance Corp., supra; McNish v. General Credit 
Corp., supra; State ex rel. Beck v. Associates Discount 
Corp., 162 Neb. 683, 77 N. W. 2d 215. As stated in See- 
bold v. Eustermann, 216 Minn. 566, 13 N. W. 2d 739, 
152 A. L. R. 585, by quoting from Lukens v. Hazlett, 
37 Minn. 441, 35 N. W. 265: “The borrower is not parti- 
ceps criminis with the lender, whatever his knowledge or 
intention may be. The lender alone is the violator of 
the law, and against him alone are its penalties enacted.” 

As stated in Chakford v. Sturm (Fla.), 65 So. 2d 864: 
“Under a statute providing that usurious interest shall 
be forfeited, a mortgagor ‘does not waive his right to 
recover usurious payments by paying the mortgage debt, 
including usury, without protest.’ ” 

We think here the principle contended for by appel- 
lants has no application because the legislative declara- 
tion of public policy applicable to installment loans, 
as determined by this court, provides, in case of any 
violation of the inhibitory provisions of the Installment 
Loan Act, that such loan shall be void, uncollectible, and 
the borrower is entitled to a refund of all money paid 
thereunder. To hold otherwise would be to defeat that 
purpose. 

We think, as stated in Cuneo v. Bornstein, 269 Mass. 
232, 168 N. E. 810, that: “The statute was passed as 
a protection to the borrower; it was intended to make 
the statute effective and to prevent its evasion by in- 
dorsing notes given for such loans to third parties. It 
would afford little protection to a borrower if the notes 
given contrary to the statute would be valid in the hands 
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of a holder in due course. In our opinion the word 
‘void’ was used in its technical sense; the notes were void 
at their inception and of no validity in the hands of 
Glickman.” 

We have often said the violation of such inhibitory 
provisions in connection with any indebtedness, however 
acquired, renders such indebtedness void and uncol- 
lectible. See, Curtis v. Securities Acceptance Corp., 
supra; State ex rel. Beck v. Associates Discount Corp., 
162 Neb. 683, 77 N. W. 2d 215; Powell v. Edwards, supra. 
We think this would be applicable to the bank or any- 
one who acquired the ownership of such indebtedness. 

It is further contended by appellees that other require- 
ments of the Installment Loan Act were not complied 
with by certain of the appellants in the handling of the 
loan herein involved. In view of our holding, as here- 
inbefore set forth, it is not necessary to discuss them. 
We have come to the conclusion that the lower court was 


correct and therefore affirm its judgment. 
AFFIRMED. 


WILLIAM HERSH, APPELLANT, Vv. MILDRED K. MILLER, 


APPELLEE. 
99 N. W. 2d 878 


Filed December 24, 1959. No. 34716. 


1. Pleading. A general demurrer admits all allegation? of fact in 
the pleading to which it is addressed which are issuable, relevant, 
material, and well pleaded; but does not admit the pleader’s 
conclusions of law or fact. 

2. Negligence. The violation of any statutory or valid municipal 
regulation, established for the purpose of protecting persons 
or property from injury, is sufficient to prove such a breach of 
duty as will sustain a private action for negligence, if the other 
elements of actionable negligence occur. 


3. Such a violation is evidence of negligence which the 
jury is entitled to consider upon the question whether actionable 
negligence exists. 

4. Negligence consisting in whole or in part of the viola- 
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tion of statutes or ordinances, like other negligence, is without 
legal consequence unless it is a contributing cause of the injury 
for which recovery is sought. 


Proximate cause, as used in the law of negligence, is 
that cause which in a natural and continuous sequence, unbroken 
by any efficient intervening cause, produces the injury, and 
without which the accident could not have happened. 


A party is only answerable for the natural, probable, 
reasonable, and proximate consequences of his acts; and where 
some new efficient cause intervenes, not set in motion by him, 
and not connected with but independent of his acts and not 
flowing therefrom, and not reasonable in the nature of things 
to be contemplated or foreseen by him, and produces the injury, 
it is the dominant cause. 


An efficient, intervening cause is a new and independ- 
ent force which breaks the causal connection between the orig- 
inal wrong and the injury. 


The causal connection is broken if between the defend- 
ant’s negligent act and the plaintiff’s injury there has inter- 
vened the negligence of a third person who had full control of 
the situation and whose negligence was such as the defendant 
was not bound to anticipate and could not be said to have 
contemplated, which later negligence resulted directly in the 
injury to the plaintiff. 


APPEAL from the district court for Douglas County: 
ARTHUR C. THOMSEN, JuDGE. Affirmed. 


Mathews, Kelley & Stone and Martin A. Cannon, for 
appellant. 


Gross, Welch, Vinardi & Kauffman, for appellee. 


Heard before CarTER, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and Bostaucu, JJ. 


WENKE, J. 


This action was commenced in the district court for 
Douglas County by William M. Hersh against Mildred 
K. Miller. Defendant’s demurrer to plaintiff’s second 
amended petition was sustained by the trial court. 
Plaintiff elected to stand on his second amended peti- 
tion, whereupon the case was dismissed. Plaintiff then 
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filed a motion for new trial and has taken this appeal 
from the overruling thereof. 

The question presented by this appeal is, does appel- 
lant’s second amended petition state a cause of action 
against the appellee? Insofar as here material, the ap- 
pellant in his second amended petition, alleges: 

“That plaintiff is and was on April 25, 1958 the owner 
of a 1953 Utility Semi-Trailer and a 1953 Diamond T. 
Tractor, which on April 25, 1958 was being driven east 
on U. S. Highway #6, also called the West Dodge 
Road, in Douglas County, Nebraska. * * * That on said 
date at about 1:00 P.M. defendant was in charge of a 
certain 1957 Chevrolet automobile, and left said auto- 
mobile unlocked and unguarded in a public place in 
the City of Omaha near 5718 Military Avenue. One 
Donald Pecoraro, a minor then 12 years of age, got 
into said automobile, started it and drove it away, and 
shortly thereafter drove it south on 156th Street, into 
the intersection of 156th & Dodge Road and drove it 
into and against the side of plaintiffs truck in the in- 
tersection of 156th and West Dodge Road. As a result 
plaintiff’s trailer was severely damaged and was dis- 
abled for the period of time necessary for repairs. * * * 
That on said date there was in force an Ordinance of the 
City of Omaha, entitled ‘Traffic Code’, Chapter 55 of the 
Omaha Municipal Code, which includes Article 7, ‘Oper- 
ation of Vehicles’, and in said article 7 contains Sec- 
tion 30 which reads as follows: 55-7.30, UNLOCKED, 
UNATTENDED MOTOR VEHICLE. It shall be unlaw- 
ful for any person to leave any motor vehicle stand- 
ing on the streets or thoroughfares or other public 
places in the City of Omaha, without first having se- 
curely locked said vehicle, or without leaving some 
person in charge thereof: Provided, however, this Sec- 
tion shall not apply to delivery trucks or trucks of 
any other character whatsoever. * * * That said dam- 
age was directly and proximately caused by the negli- 
gence of the defendant in leaving the said automobile 
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standing in a public place in the City of Omaha with- 
out first having securely locked it, and without leaving 
some person in charge thereof, contrary to the ordi- 
nances of said City, and when she knew or should have 
known that to do so would endanger persons in the 
class to which plaintiff belonged and the property of 
such persons.” 

“A general demurrer admits all allegations of fact 
in the pleading to which it is addressed, which are issu- 
able, relevant, material, and well pleaded; but does not 
admit the pleader’s conclusions of law or fact.” Babin 
v. County of Madison, 161 Neb. 536, 73 N. W. 2d 807. 

It will be observed that appellant contends the ap- 
pellee’s violation of the ordinance was negligence and 
the proximate cause of the accident and damages flow- 
ing therefrom. 

While the purpose of the ordinance is primarily for 
the protection of car owners themselves and as an aid in 
proper law enforcement against theft and pilferage, 
however, to a limited extent, it is also a safety measure 
intended to protect the users of the public streets and 
highways at large, of whom appellant was one. See, 
Hanley v. Fireproof Building Co., 107 Neb. 544, 186 
N. W. 534, 24 A. L. R. 382; Fimple v. Archer Ballroom 
Co., 150 Neb. 681, 35 N. W. 2d 680. As stated in Fron- 
tier Steam Laundry Co. v. Connolly, 72 Neb. 767, 101 
N. W. 995, 68 L. R. A. 425: ‘“* * * in some cases their 
purpose is both for the welfare of the public at large 
and also for the protection of the personal and property 
rights of individuals. In such case the individual may 
adduce the failure to perform the duty enjoined as evi- 
dence of negligence.” 

“The violation of any statutory or valid municipal 
regulation, established for the purpose of protecting 
persons or property from injury, is sufficient to prove 
such a breach of duty as will sustain a private action 
for negligence, if the other elements of actionable negli- 
gence concur. * * * Such a violation is evidence of negli- 
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gence, which the jury is entitled to consider upon the 
question whether actionable negligence existed.” Stark 
v. Turner, 154 Neb. 268, 47 N. W. 2d 569. In 51 A. L. 
R. 2d at page 636, under the annotation “Liability for 
damage or injury by stranger starting motor vehicle 
left parked on street,” it is stated: “There is abundant 
authority to indicate that if a motor vehicle has been 
parked in a public street and left unlocked with the 
keys in the ignition switch, this is sufficient to support 
a finding of negligence on the part of the person who 
parked the car.” 

Negligence consisting in whole or in part of the 
violation of statutes or ordinances, like other negligence, 
is without legal consequence unless it is a contributing 
cause of the injury for which recovery is sought. See, 
Permenter v. Milner Chevrolet Co., 229 Miss. 385, 91 
So. 2d 243; Sullivan v. Griffin, 318 Mass. 359, 61 N. E. 
2d 330. As stated in Kiste v. Red Cab, Inc., 122 Ind. App. 
587, 106 N. E. 2d 395, by quoting from Northern Ind. 
Transit, Inc. v. Burk, 228 Ind. 162, 89 N. EB. 2d 905, 17 
A. L. R. 2d 572: “A violation of the statutory duty 
must be also a proximate cause of the injury to con- 
stitute actionable negligence.” 

“Proximate cause, as used in the law of negligence, | 
is that cause which in a natural and continuous se- 
quence, unbroken by any efficient intervening cause, 
produces the injury, and without which the accident 
could not have happened.” Kroeger v. Safranek, 161 
Neb. 182, 72 N. W. 2d 831. 

“A party is only answerable for the natural, prob- 
able, reasonable, and proximate consequences of his 
acts; and where some new efficient cause intervenes, 
not set in motion by him, and not connected with but 
independent of his acts and not flowing therefrom, and 
not reasonable in the nature of things to be contem- 
plated or foreseen by him, and produced the injury, it 
is the dominant cause.” Kroeger v. Safranek, supra. 

“An efficient, intervening cause is a.hew and inde- 
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pendent force which breaks the causal connection be- 
tween the original wrong and the injury.” Coyle v. 
Stopak, 165 Neb. 594, 86 N. W. 2d 758. 

“The causal connection is broken if between the de- 
fendant’s negligent act and the plaintiff’s injury there 
has intervened the negligence of a third person who had 
full control of the situation and whose negligence was 
such as the defendant was not bound to anticipate and 
could not be said to have contemplated, which later negli- 
gence resulted directly in the injury to the plaintiff.” 
Coyle v. Stopak, supra. 

We have never dealt squarely with a case, such as 
here, where a thief, or any other unauthorized person, 
takes a car parked in violation of an ordinance such as 
here presented. However, many courts have as is evi- 
denced by the annotation contained in 51 A. L. R. 2d at 
page 633, under the subject “Liability for damage or 
injury by stranger starting motor vehicle left parked 
on street.” The great majority thereof have come to 
the conclusion that no ‘liability attaches. As stated in 
Galbraith v. Levin, 323 Mass. 255, 81 N. E. 2d 560: 
“* * * the conduct of the thief was an intervening cause 
which the defendants were not bound to anticipate and 
guard against.” See, also, Corinti v. Wittkopp, 355 Mich. 
170, 93 N. W. 2d 906; Kiste v. Red Cab, Inc., supra; 
Anderson v. Theisen, 231 Minn. 369, 43 N. W. 2d 272; 
Permenter v. Milner Chevrolet Co., supra. As stated 
in Permenter v. Milner Chevrolet Co., supra, by quot- 
ing from Midkiff v. Watkins (La. App.), 52 So. 2d 573: 
“Under the facts as related in this case, we are con- 
vinced that there was an intervening cause which broke 
the sequence of the defendant’s alleged negligence, if 
any. To hold the defendants liable in this case would 
go far towards making them insurers as to the conse- 
quences of every accident in which their car might be- 
come involved while operated by thieves or their suc- 
cessors in possession.” As stated in Corinti v. Witt- 
kopp, supra: “Even where there was a statute or ordi- 
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nance prohibiting leaving the key in the ignition, most 
State courts have held that theft of an automobile left 
with key in ignition by the driver severed, as a matter 
of law, any possible causal relation between the vio- 
lation of the ordinance or statute and the ultimate dam- 
age occasioned by the thief.” 

We think the reasons stated by the majority of the 
courts that have passed thereon that no liability at- 
taches to the owner of a car parked in violation of such 
ordinance when taken by a thief, or other unauthorized 
person, who, while driving the same, has an accident 
therewith resulting in injury and damage to third per- 
sons, such as the appellant, are sound and should be 
followed. The same would be true in the absence of 
such an ordinance. See Kiste v. Red Cab, Inc., supra. 

In view of the foregoing we find the action taken 
by the trial court to be correct and affirm its judg- 
ment of dismissal. 

AFFIRMED. 


CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 
JANUARY TERM, 1960 


STATE OF NEBRASKA EX REL. HARRY SCHAUB, APPELLANT, V. 
City oF ScoOTTSBLUFF, A MUNICIPAL CORPORATION, 


APPELLEE. 
100 N. W. 2d 202 


Filed January 8, 1960. No. 34619. 


1. Municipal Corporations. A position is held upon the implied 
condition that the employee will diligently and faithfully per- 
form the duties assigned to him, and where it appears that 
the employee refuses or neglects to perform the duties of his 
position for so long a period of time and under such circum- 
stances as to reasonably warrant the presumption that he does 
not desire or intend to perform the duties of his position he 
will be held to have abandoned it. ; 

Such rule obtains, not only where his refusal to per- 

form was willful, but also where, though not intending to 

vacate the position, he in good faith but mistakenly supposed 
he had no right to perform such duties. 

While abandonment of a position by an employee must 

be total and under such circumstances as to clearly indicate 

its absolute relinquishment, whether or not a position has been 
abandoned is dependent on his acts and conduct rather than his 
declared intention. 

The law will infer an abandonment where the acts and 
conduct of the employee indicate that he has completely re- 
linquished the duties of his position. 

5. Election of Remedies. One who has voluntarily chosen and car- 
ried into effect an appropriate legal remedy, with knowledge of 
the facts and of his rights, will not generally be permitted to 
afterwards resort to an inconsistent remedy, involving a con- 
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tradiction of the grounds upon which he previously proceeded. 

. The rule under the doctrine of the election of remedies 
that one may pursue a second remedy after seeking a first 
remedy unsuccessfully applies only when both remedies are 
sought on a consistent state of facts. 


Apprat from the district court for Scotts Bluff County: 
RICHARD VAN STEENBERG, JUDGE. Affirmed. 


Wright, Simmons & Harris, for appellant. 
Loren G. Olsson, for appellee. 


Heard before CarTtER, MESSMoRE, YEAGER, CHAPPELL, 
WENKE, and Bostaucu, JJ. 


CaRTER, J. 

This is an action for a writ of mandamus to compel 
the city of Scottsbluff to restore Harry Schaub to his 
employment as a member of the fire department as of 
July 1, 1955, and to pay his salary as such from said 
date. The trial court denied the writ and relator 
appeals. 

It is not disputed that the city at all times herein 
mentioned was a city of the first class with a popula- 
tion of less than 40,000, which had not adopted a home 
rule charter, and that it maintained a fire department 
with paid members. Schaub became a member of the 
fire department on June 20, 1949, and thereupon became 
entitled to the rights of a fireman under the Civil Serv- 
ice Act for firemen. 

On September 11, 1953, Schaub was injured in the 
course of his employment with the city. He continued 
on duty until April 4, 1954, and was thereafter off duty 
until August 19, 1954, due to a surgical operation. From 
August 19, 1954, to November 15, 1954, he worked as 
a fireman. After November 15, 1954, Schaub did not 
again actually work as a fireman. On June 13, 1955, 
Schaub made application to the city for a pension under 
section 35-203, R. R. S. 1943, contending that he was 
totally and permanently disabled as a fireman. The 
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city denied the application for a pension. Schaub was 
granted the relief he sought by the district court for 
Scotts Bluff County. On appeal to this court the judg- 
ment of the district court was reversed, the effect of 
the reversal being that Schaub was found not to be 
totally and permanently disabled and, consequently, 
not entitled to a fireman’s pension. Schaub v. City 
of Scottsbluff, 164 Neb. 805, 83 N. W. 2d 775. 

On November 5, 1957, a date subsequent to the final 
judgment of this court in Schaub v. City of Scottsbluff, 
supra, Schaub applied in writing to the city for rein- 
statement as an active fireman. The application was 
denied on November 14, 1957, on the ground that Schaub 
had abandoned his employment as a fireman and was 
precluded from claiming any rights under the Civil 
Service Act. On January 10, 1958, this action was com- 
menced to compel the city to reinstate Schaub as a 
fireman as of July 1, 1955, and to pay him his salary 
since that date. As heretofore stated, the trial court 
denied the writ, and this appeal followed. 

It is stipulated by the parties that the city at no 
time filed charges against Schaub, or in any manner 
purported to discharge him from his employment. It 
is stipulated also that the city continues to withhold 
3 percent of Schaub’s pay, as permitted by section 35- 
212, R. R. S. 1943, and that Schaub has not demanded 
its return to him in accordance with said section of the 
statute. It is further stipulated that Schaub was paid 
his full salary for 12 months while disabled, as required 
by section 35-203, R. R. S. 1943. It is likewise stipu- 
lated that the city has retained the sums of $548 and 
$418.95 paid to Schaub by the city’s compensation in- 
surance carrier, pursuant to section 35-213, R. R. S. 1943, 
and that Schaub has made no demand for the return 
of the same. At no time subsequent to November 15, 
1954, did Schaub report for duty as a fireman, nor did 
he obtain or seek to obtain a leave of absence from 
his employment, until on or after June 25, 1957. It is 
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stipulated that Schaub made no request to return to 
duty as a fireman from June 12, 1955, to about June 
25, 1957. 

The evidence shows that during this period Schaub 
registered as an applicant for employment with the 
Nebraska State Employment Service in Scottsbluff and 
made subsequent inquiries at that office concerning 
employment opportunities for himself. In April 1956, 
he made application to the city for a position as a park- 
ing meter patrolman in the police department, which 
application was denied. From October 9, 1956, to De- 
cember 15, 1956, he was employed by the Great Western 
Sugar Company as an oiler. In March 1957, he was 
employed by the Scottsbluff School District for a period 
of 10 days. The evidence shows that he drove his auto- 
mobile continuously from July 1955 to June 1957, in- 
cluding a trip to and from Cheyenne, Wyoming. The 
evidence clearly shows that Schaub was not totally dis- 
abled from performing the duties of a fireman during 
this period and that he considered himself as not in the 
employ of the city. 

It is the contention of Schaub that he was at all times 
a fireman up to and including June 25, 1957, the date 
he first requested permission to return to duty under 
the provisions of the Civil Service Act, section 19-1808, 
R. R. S. 1948, thereof. The foregoing section of the stat- 
ute states in part: ‘No person in the classified civil 
service, who shall have been permanently appointed 
or inducted into civil service under the provisions of 
this act, shall be removed, suspended, demoted or dis- 
charged except for cause and then only upon the writ- 
ten accusation of the appointing power or any citizen 
or taxpayer.” We point out at this time that the city 
consistently contended that Schaub was not perma- 
nently and totally disabled and at no time terminated 
or purported to terminate the employment of Schaub 
as a fireman. It is the contention of the city that 
Schaub voluntarily abandoned his employment as a 
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fireman and, consequently, section 19-1808, R. R. S. 
1943, has no application. We concur with this view. 
One under the Civil Service Act may resign his posi- 
tion or abandon it and thereby lose all benefits pro- 
vided by the act. The Civil Service Act was enacted 
for the purpose of creating and protecting the rights of 
employees, and affords no benefits to employees who 
resign or abandon the employment. Abandonment of 
the duties of a position is generally regarded as a form 
of resignation, having all the consequences of a volun- 
tary resignation. The rule is: A position is held upon 
the implied condition that the employee will diligently 
and faithfully perform the duties assigned to him. 
Where it appears that the employee refuses or neglects 
to perform the duties of his position for so long a period 
of time and under such circumstances as to reasonably 
warrant the presumption that he does not desire or 
intend to perform the duties of his position he will be 
held to have abandoned it, not only where his refusal 
to perform was willful but also where, though not in- 
tending to vacate the position, he in good faith but mis- 
takenly supposed he had no right to it. While an aban- 
donment of a position by an employee must be total and 
under such circumstances as to clearly indicate its 
absolute relinquishment, whether or not a position has 
been abandoned is dependent on his acts and conduct 
rather than his declared intention. The law will infer 
an abandonment where the acts and conduct of the 
employee indicate that he has completely relinquished 
the duties of his position. See Mechem on Public 
Officers, § 435, p. 278. 

We think the evidence in this case shows an aban- 
donment by Schaub of his position as a fireman for the 
city under the foregoing rule. Schaub contends, how- 
ever, that he was enforcing a claimed legal right to a 
pension because of permanent total disability during 
the period of his absence, and that his attempted asser- 
tion of that right in the court under the Firemen’s 


530 NEBRASKA REPORTS [Vor 169 
State ex rel. Schaub v. City of Scottsbluff 


Pension Act (section 35-203, R. R. S. 1943) does not 
impair or defeat his rights under the Civil Service Act. 
In this respect we point out that the Civil Service Act 
is for the protection and benefit of employees of the 
city who come within its terms while the Firemen’s 
Pension Act is for the benefit of former employees of 
the fire department who have been separated from 
their employment for any of the reasons set forth in 
the act. In other words, the Civil Service Act con- 
templates the existence of the employer-employee rela- 
tionship while the Firemen’s Pension Act contemplates 
the severance of that relationship. It is clear, there- 
fore, that one entitled to a pension has no rights remain- 
ing under the Civil Service Act, and one having rights 
under the Civil Service Act has no right to a pension. 

The record here shows that Schaub applied for a 
pension, which the city refused to grant. Schaub was 
then faced with the alternative of accepting the judg- 
ment of the city and continuing the performance of his 
duties as a fireman, or of continuing the litigation to 
obtain a pension, the latter course implying a sever- 
ance of his employment as a fireman. He elected to 
assert in the courts his claimed right to a pension, a 
claim which was finally determined against him by 
the final judgment of this court in October 1957. He 
now contends, after failing to perform the duties of a 
fireman for a period of 2 years and without requesting or 
obtaining a leave of absence from such employment, 
that he may properly assert rights under the Civil 
Service Act which include restoration to service and 
back pay from July 1955. We point out that the elec- 
tion of Schaub to pursue his claimed right to a pension 
in the courts was based on his status as a former em- 
ployee who had become permanently and totally dis- 
abled in the course of his employment. For 2 years 
he conducted himself as one who had severed his employ- 
ment. He failed to perform the duties of his position, 
he neither requested nor obtained a leave of absence, 
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and he sought and obtained employment elsewhere. 
He elected to abandon his position and the rights inci- 
dental to that position contained in the Civil Service 
Act and to insist upon his right to a pension under the 
Firemen’s Pension Act. By the present action he alleges 
a completely new factual situation wholly contrary to 
his position in the previous litigation. 

We think the case is controlled by our decision in 
Turner v. Grimes, 75 Neb. 412, 106 N. W. 465, wherein 
we said: “To sustain the present action requires a 
negation of the facts set forth in the petition in the first 
action, and, having assumed a certain position in this 
litigation, and having vexed the defendant with a law- 
suit based thereupon, he cannot now be permitted to 
change his position and harass the defendant with an- 
other action based upon another and totally different 
theory. State v. Board of County Commissioners, 60 
Neb. 570; 7 Ency. Pl. & Pr. 370; Moss v. Marks, 70 Neb. 
701; Thompson v. Howard, 31 Mich. 309; Fowler v. 
Bowery Savings Bank, 113 N. Y. 450, 10 Am. St. Rep. 
479, and note, p. 491. * * * The cases cited by plaintiff 
lay down the principle that, where the plaintiff was 
mistaken and undertook to avail himself of a remedy 
that he was not entitled to, he may afterwards avail 
himself of the proper remedy. The plaintiff in this case 
had the right to elect as to whether he would treat the 
title to the property as having passed, and sue in as- 
sumpsit upon the express promise, or he had the right, 
upon the theory that the title never passed, to sue for 
the wrong. He did not have the right to do both.” 
Paraphrasing the holding of that opinion, Schaub had the 
right to continue to perform his duties as a fireman 
and obtain the benefits provided by the Civil Service 
Act, or he could abandon his employment as a fireman 
and obtain any benefits provided by the Firemen’s Pen- 
sion Act. He did not have the right to do both. 

The rule under the doctrine of the election of reme- 
dies, that one may pursue a second remedy after seek- 
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ing a first remedy unsuccessfully, applies only when both 
remedies are sought on a consistent state of facts. The 
rule has no application where the second remedy is 
based on a state of facts wholly inconsistent with the 
factual situation in the previous litigation. Pekin Plow 
Co. v. Wilson, 66 Neb. 115, 92 N. W. 176; State v. Bank 
of Commerce, 61 Neb. 22, 84 N. W. 406. 

There is a distinction in the law between a mistake 
of remedies and an election of remedies. A plaintiff is 
not precluded from resorting to a remedy because he 
has attempted to avail himself of another to which he 
was not entitled, even if he has prosecuted such suit to 
judgment. The doctrine of election of remedies is not 
a bar to a subsequent action that can be sustained on 
proof of facts consistent with the proof in the prior 
action. A litigant may not, however, assert the exist- 
ence of one state of facts in one action and, being un- 
successful in such action, assert a different state of facts 
wholly inconsistent with those asserted in the first ac- 
tion. Once a plaintiff has taken a positive position with 
regard to the subject matter he will not be permitted 
thereafter to change his position and harass the defend- 
ant with another action based on wholly inconsistent 
facts for a wholly inconsistent remedy. 

Schaub relies to some extent on Simpson v. City of 
Grand Island, 166 Neb. 393, 89 N. W. 2d 117. The case 
is clearly distinguishable. We held in that case that 
the city properly abolished the position occupied by 
Simpson but that it wrongfully discharged him and 
wrongfully deprived him of the benefits provided by 
the Civil Service Act. Upon discharge, Simpson prop- 
erly raised the issue before the city council of the city 
and prosecuted error proceedings from its adverse de- 
cision. The issues thus presented bear no similarity to 
those presently before us. 

We conclude that Schaub abandoned his position as 
a fireman and elected to pursue the remedy provided 
by the Firemen’s Pension Act. He is precluded under 
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the doctrine of election of remedies from prosecuting a 
second action based upon a state of facts completely in- 
consistent with those asserted in the first suit. The 
trial court having arrived at the same conclusion, the 
judgment of the district court is affirmed. 

AFFIRMED. 


Emit J. PALLAS, APPELLEE, Vv. LILLIAN M. DalILeEy ET AL., 
APPELLEES, IMPLEADED WITH CLARENCE R. Murphy ET AL., 


APPELLANTS. 
100 N. W. 2d 197 


Filed January 8, 1960. No. 34647. 


1. Boundaries: Trial. The burden of proof upon an issue as to a 
boundary is upon the party having the affirmative of that issue. 
This burden must be established by a preponderance of the 
evidence. 

2. Boundaries. A resurvey not shown to have been based upon 
the original survey is inconclusive in determining boundaries, and 
will ordinarily yield to a resurvey based upon known monu- 
ments and boundaries of the original survey. 

3. Adverse Possession. Where there is no evidence that a claim- 
ant and his predecessors in title have been in open, notorious, 
hostile, and uninterrupted possession of land for 10 years or 
more, his claim to title by adverse possession necessarily fails. 


APPEAL from the district court for Douglas County: 
Patrick W. Lyncu, JupcE. On motion for rehearing. 
See ante p. 277, 99 N. W. 2d 6, for original opinion. Mo- 
tion for rehearing overruled. Judgment affirmed. 


Tesar & Tesar, for appellants. 
James R. McGreevy, for appellee Pallas. 


Heard before CARTER, MESSMORE, YEAGER, CHAPPELL, 
and WENKE, JJ. 


WENKE, J. 
We originally dismissed this appeal because of lack 
of jurisdiction. See Pallas v. Dailey, ante p. 277, 99 N. 
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W. 2d 6. Since that time, for good cause shown, we 
permitted a supplemental transcript to be filed. See 
Rule 4 c, Revised Rules of the Supreme Court, 1959. 
An order nunc pro tunc, entered by the trial court on 
November 19, 1959, and contained in the supplementa} 
transcript, shows the original decree of the trial court 
was actually rendered on January 29, 1959, rather than 
on November 14, 1958, as disclosed by the original tran- 
script filed herein on May 2, 1959. In view of that 
fact the motion for new trial of defendants Clarence R. 
and Abbie Ruth Murphy and Carl Johannes and Johanna 
Hoff, filed on February 2, 1959, was filed within time 
and this court acquired jurisdiction of the cause when 
this appeal was properly taken by these defendants from 
the overruling thereof. Consequently we vacate our 
order of dismissal and consider the appeal on its merits. 

Appellee Emil J. Pallas brought this action to have 
determined the correct location of a disputed boundary 
line between real estate owned by him and that owned 
by appellants Clarence R. Murphy and Abbie Ruth 
Murphy, to whom we shall hereinafter refer as the 
Murphys. 

At all times herein mentioned appellee was admittedly 
the owner of the east 30 feet of Lot 7 and the west 60 
feet of Lot 8 in Block 77, in Benson, now incorporated 
within and a part of the city of Omaha, as surveyed, 
platted, and recorded in Douglas County, Nebraska, 
having acquired the same from Lillian M. Dailey by 
warranty deed dated January 25, 1955. The Murphys 
were, at all times herein material, the owners of the 
west 90 feet of Lot 7 in said Block 77, having acquired 
the same from Edwin C. and Harriet E. Quist by deed 
dated July 26, 1957. The Quists had acquired this prop- 
erty from Lillian M. Dailey by deed dated May 22, 1955. 

Appellants Carl Johannes Hoff and Johanna Hoff were 
apparently made defendants herein because they were, 
at the time this action was commenced, the owners of 
the south half of Lot 6 of said Block 77. It should be 
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mentioned that Lillian M. Dailey was originally made 
a party defendant. However, the cause was dismissed 
as to her in the court below and no appeal was taken 
therefrom. 

The trial court rendered a decree in favor of the ap- 
pellee, quieting his title in and to the east 30 feet of 
Lot 7 in said Block 77 and ordering the Murphys to 
remove therefrom their fence presently situated on and 
overlapping the above property within 60 days. This order 
is based on a finding by the lower court: “That a fence 
owned and erected by the defendants, Clarence R. Mur- 
phy and Abbie Murphy, and extending from Maple Street 
to the north for a distance of 300 feet is situated on a 
portion of the East 30 feet of Lot 7, Block 77, in Benson, 
owned by the plaintiff, Emil J. Pallas. That at the 
front of Lot 7, Block 77, in Benson (that is, Maple 
Street), the said fence of the defendants’ overlaps the 
portion of the said Lot 7, Block 77, in Benson owned 
by the plaintiff, Emil J. Pallas, by 3.3 feet, and that the 
overlapping tapers off as the fence extends 300 feet 
north until at the rear of said Lot 7, Block 77, in Benson, 
the fence of the defendants, Clarence R. Murphy and 
Abbie Ruth Murphy, does not overlap the property of 
the plaintiff, Emil J. Pallas.” 

The issue raised by the pleadings is the proper loca- 
tion of the common boundary line between the properties 
of appellee and that of the Murphys. The question 
raised in regard thereto is the sufficiency of the evi- 
dence adduced by appellee to support his claim. 

“* * * in an action of this character, appellant (here 
appellee) must recover upon the strength of his own 
title, * * *.” Elsasser v. Szymanski, 163 Neb. 65, 77 N. 
W. 2d 815. 

“It is a settled rule in this state that only a prepon- 
derance of evidence is required to establish an issue 
in civil actions, and cases of this kind (boundary dis- 
putes) are no exception to the rule.” Bock v. Porter- 
field, 80 Neb. 523, 114 N. W. 597. And, as stated in 
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8 Am. Jur., Boundaries, § 90, p. 810: “The burden of 
proof upon an issue as to a boundary is upon the party 
having the affirmative of that issue. This burden, gen- 
erally, must be established by a preponderance of the 
evidence.” 

“Suits in equity, on appeal to this court, are triable 
de novo, subject to the rule that when evidence on 
material questions of fact is in irreconcilable conflict, 
this court will, in determining the weight of the evi- 
dence, consider the fact that the trial court observed 
the witnesses and their manner of testifying and ac- 
cepted one version of the facts rather than another.” 
Wilkie v. Banse, 166 Neb. 138, 88 N. W. 2d 181. See, 
also, Sofio v. Glissmann, 156 Neb. 610, 57 N. W. 2d 176. 

The latter has particular application in this case as it 
relates to the evidence of surveyors William S. Cook and 
William J. Provoznik insofar as it is in conflict with 
that of surveyor Vern L. Hill. 

Block 77, as originally surveyed, platted, and recorded, 
fronts on Maple Street to the south and on Seventy- 
’ eighth Street to the west. It consists of 10 lots, Lots 
6, 7, 8, 9, and 10 constituting the south half thereof. 
The lots in the south half are numbered from west to 
east, that is, Lot 6 is to the west. These 5 lots all front 
on Maple Street, are 300 feet in depth and 120 feet in 
width except Lot 6, which was platted 117 feet in width 
as it fronts on Maple Street. 

Surveyor Cook made his original resurvey in June 
1955, surveying east from the section line located at 
the center of the intersection of Seventy-eighth and 
Maple Streets. Later, in the fall of 1957, Cook made a 
joint resurvey with surveyor Provoznik. This resur- 
vey was from a point to the east. Surveyor Provoznik 
made the joint resurvey with surveyor Cook in October 
1957, doing so from a point located at the northeast 
corner of Seventy-sixth Street. 

Surveyor Hill made a resurvey in May 1953, and 
again in December 1956. He made this resurvey from a 
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marker that he thought was located at the southwest 
corner of Lot 7 or the southeast corner of Lot 6, that 
being a corner.common to both lots. He measured 90 
feet east from there to ascertain where the southeast 
corner of the Murphys’ land should be. Hill disregarded 
original survey points. 

We think the following principle is applicable to the 
above situation: “A resurvey not shown to have been 
based upon the original survey is inconclusive in de- 
termining boundaries, and will ordinarily yield to a 
resurvey based upon known monuments and boundaries 
of the original survey. So a resurvey which locates 
lines in accordance with a recorded plat will prevail 
over a resurvey not in accordance with such plat.” 11 
C. J. S., Boundaries, § 61, p. 634. 

As stated in Perry v. Wright, 216 Miss. 652, 63 So. 
2d 40: “He was warranted in finding, as he apparently 
did, that the survey of Polk, who testified for the de- 
fendant, correctly located the property line, and in not 
accepting the survey of Eustis, who testified for appel- 
lant. The Eustis survey was based upon a starting 
point of a certain iron pin which Eustis found south 
of the curb on Arthur Street, which he thought was 
the northeast corner of the Perry lot. From that pin 
he went south 63.2 feet and then measured the line 
dividing the parties’ lands by turning at right angles. 
He did not verify the correctness of the location of the 
iron pin as being the true northeast corner of the Perry 
property. It was not checked against other established 
points in the Vicksburg survey. The trial court under 
such circumstances was justified in concluding that 
the starting point of the Eustis survey was not ade- 
quately established as correct.” See, also, Jackson v. 
Snyder, 202 Iowa 262, 208 N. W. 321. 

We think the resurvey of Cook and Provoznik, which 
placed the Murphys’ fence as overlapping and on the 
appellee’s lot, to be correct. 

The error in Hill’s resurvey is apparent from the 
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record. As originally surveyed and platted Lot 6 had a 
frontage on Maple Street of 117 feet. As of now it 
has a frontage thereon of 120 feet, thus extending it 
east some 3 feet onto Lot 7. Hill, by taking a marker 
located at this point and measuring 90 feet east there- 
from, naturally overlapped the east 30 feet of Lot 7 
by approximately that amount at the south end. We find 
the fence built by Murphys, although starting from a 
correct common point at the north end of the boundary 
line between appellee and themselves gradually en- 
croached on appellee’s property as the fence extended 
south until, at the south end thereof, it had encroached 
on the east 30 feet of Lot 7 for a distance of 3.3 feet. 
The appellee is entitled to have the fence constructed 
by Murphys on this 300-foot long, wedge-shaped piece 
of land removed and his title to the east 30 feet of Lot 
7 quieted in him. 

Murphys also pleaded adverse possession. It will be 
noted both appellee’s and Murphys’ properties were 
owned by Lillian M. Dailey as late as January 25, 1955. 
Under this situation we thing the following applies: 
“Where there is no evidence that a claimant and his 
predecessors in title have been in open, notorious, hos- 
tile, and uninterrupted possession of land for 10 years 
or more, his claim to title by adverse possession neces- 
sarily fails.’ Hakanson v. Manders, 158 Neb. 392, 63 
N. W. 2d 436. 

We have come to the conclusion that the judgment 
of the trial court is correct and should be affirmed. It 
is so ordered and, in view thereof, appellants’ motion 
for rehearing is overruled. 

AFFIRMED. 

BosLauGH, J., participating on briefs. 
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Betty L. MaLcoM, APPELLANT, v. DoNALpD P. Dox ET AL., 


APPELLEES. 
100 N. W. 2d 538 


Filed January 8, 1960. No. 34657. 


1. Automobiles. When two vehicles approach or enter an inter- 
section at approximately the same time, the driver of the 
vehicle on the left must yield the right-of-way to the vehicle on 
the right if it is traveling at a lawful rate of speed. 

The drivers of vehicles approach an intersection at 
approximately the same time whenever the two vehicles are in 
such relative position that, upon appraisal of all the factors, 
it would appear to a man of ordinary prudence approaching 
from the left that there is danger of collision if he fails to 
yield the right-of-way. 

One having the right-of-way may not on that account 
proceed in disregard of the surrounding circumstances and po- 
tential dangers. One having a right-of-way is not thereby 
relieved from the duty of exercising ordinary care to avoid 
accidents. 

4, Automobiles: Negligence. Where a motorist approaches an in- 
tersection from the left, looks to his right and observes the 
imminence of danger of a collision, then swerves to the left 
and accelerates the speed of his vehicle to avoid a collision, he 
is guilty of contributory negligence which is more than slight 
as a matter of law. 

5. Automobiles: Evidence. Where it appears that a witness had 
no opportunity to formulate a basis for an opinion as to the 
speed of a motor vehicle, it is error to permit him to estimate 
such speed. 

6. Negligence. The doctrine of the last clear chance applies in 
those cases where there is negligence of the defendant subse- 
quent to the negligence of the plaintiff, and the defendant’s 
negligence is the proximate cause of the injury. 


AppeaL from the district court for Dawson County: 
Joun H. Kuns, Jupce. Affirmed. 


Miles N. Lee and Tedd C. Huston, for appellant. 


Haney & Walsh and Maupin, Dent, Kay & Satterfield, 
for appellees. 


Heard before CarTeR, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and Bostauau, JJ. 
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CARTER, J. 

This is an action for damages for personal injuries 
and property damage sustained in an automobile acci- 
dent. The trial court directed a verdict for the defend- 
ants at the close of plaintiff's evidence. The plaintiff 
has appealed. 

The evidence shows that plaintiff was driving south 
on a county road in a pickup truck. The defendant Dox 
was driving a loaded gravel truck in an easterly direc- 
tion on an intersecting road. At the intersection of the 
two roads near Cozad, Nebraska, a collision occurred. 
The collision happened on October 5, 1957, at about 
1:45 p.m. The traveled portions of the roads were grav- 
eled. It was a bright, sunny day and the roads were 
dry. The graveled portions of the roads were each 18 
feet wide. The collision occurred in the southeast 
quadrant of the graveled portion of the intersection. The 
driver of the gravel truck had the directional right-of- 
way over the driver of the pickup truck. Neither of the 
two roads was protected by stop signs. The plaintiff was 
seriously injured. The Missouri Valley Construction 
Company was alleged to be the employer of the defend- 
ant Dox at the time of the accident. 

The evidence shows that plaintiff was driving at a 
speed of 40 to 45 miles an hour as she approached the 
intersection. At a point about 200 feet north of the 
intersection she looked to her right and saw nothing ap- 
proaching the intersection from the west. She slowed 
down to 20 or 25 miles an hour. As she approached 
closer to the intersection she looked to her left and saw 
nothing approaching from the east. She again looked to 
the right and saw no traffic approaching from that direc- 
tion. As she reached a point where the cab of her pickup 
truck was even with the fence line of the east-west road, 
and the front of her pickup truck was 24 to 29 feet north 
of the center of the intersection, she looked to her right 
again and saw the gravel truck approaching at a distance 
of 65 or 70 feet west of the intersection. Plaintiff testi- 
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fied that she immediately swerved her pickup truck to 
the left and increased her speed by stepping on the ac- 
celerator. She made no attempt to stop. She was hit 
by the defendants’ truck at the southeast corner of the 
graveled portion of the intersection. Plaintiff’s evi- 
dence is that her pickup truck had cleared the intersec- 
tion except for the rear 2 or 3 feet. The evidence shows 
that the right front of defendants’ truck hit the right 
rear of plaintiff’s vehicle, causing it to skid for a distance 
of 56 feet before rolling over 4 times and coming to rest 
about 118 feet south of the point of impact. 

The evidence shows that plaintiff was driving 20 or 
25 miles an hour when she saw the defendants’ truck 
approaching from her right. She said she looked back 
to watch the road ahead of her and did not look again to 
her right. She immediately swerved to her left and 
speeded up to avoid a danger that must have appeared 
imminent. It is apparent that plaintiff attempted to 
win the race across the intersection by speeding up and 
swerving to her left immediately after first seeing the 
gravel truck 65 or 70 feet away. The speed to which 
plaintiff accelerated her vehicle is not shown by the 
record other than that her pickup truck skidded more 
than 50 feet, rolled over 4 times, and came to rest 118 
feet south of the place where the collision occurred. 

The defendant approaching from the right had the 
directional right-of-way. Plaintiff asserted that she 
entered the intersection first and therefore had a su- 
perior right to that of the defendant to the use of the 
intersection. We are impressed with the fact that the 
two vehicles must have approached the intersection at 
approximately the same time, since a collision actually 
occurred without a showing of excessive speed on the 
part of either. This conclusion is further supported by 
the fact that plaintiff speeded up and swerved left im- 
mediately after seeing defendants’ truck approaching 
from her right. She at no time attempted to stop, but 
elected to beat the gravel truck across the intersection. 
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It is the law of the road in this state that where two 
vehicles approach or enter an intersection at approxi- 
mately the same time, the driver of the vehicle on the 
left must yield the right-of-way to the vehicle on the 
right if it is traveling at a lawful rate of speed. The 
drivers of vehicles approach an intersection at approxi- 
mately the same time whenever the two vehicles are in 
such position that, upon appraisal of all the factors, it 
would appear to a man of ordinary prudence approach- 
ing from the left that there is danger of collision if he 
fails to yield the right-of-way. One having the right-of- 
way, however, may not on that account proceed with 
disregard of surrounding circumstances and potential 
dangers. One having a right-of-way is not thereby re- 
lieved from the duty of exercising ordinary care to 
avoid accidents. Long v. Whalen, 160 Neb. 813, 71 N. 
W. 2d 496; Wieck v. Blessin, 165 Neb. 282, 85 N. W. 2d 
628; Evans v. Messick, 158 Neb. 485, 63 N. W. 2d 491. 

Assuming for the purpose of this case that the driver 
of the gravel truck was negligent, the plaintiff, by swerv- 
ing her pickup truck to the left and accelerating its speed 
when she first saw defendants’ truck, thereby indicating 
her knowledge of the imminence of danger, was guilty 
of negligence more than slight as a matter of law. Miller 
v. Aitken, 160 Neb. 97, 69 N. W. 2d 290; Whitaker v. 
Keogh, 144 Neb. 790, 14 N. W. 2d 596. Contributory neg- 
ligence by a plaintiff which is more than slight has been 
repeatedly held by this court to defeat a right of re- 
covery regardless of negligence on the part of a defend- 
ant. Where the negligence of the plaintiff is shown to 
be more than slight as a matter of law by the evidence 
adduced by the plaintiff, it is the duty of the trial court 
to direct a verdict for the defendant. 

The plaintiff contends that the trial court erred in not 
permitting her to testify to the speed of the approaching 
gravel truck. In this respect plaintiff testified that she 
glanced to the right and saw the gravel truck for the 
first time when it was 65 or 70 feet distant, and then 
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gave attention to her own driving and did not look again. 
She later stated she could not say how far the gravel 
truck traveled during the time she saw it. Upon being 
pressed as to the time she watched the truck and the 
distance she saw it moving she stated she had a good 
look at it and ‘‘As I observed the truck, I would say he 
traveled probably about 10 or 15 feet, approximately. I 
wouldn’t say for sure, I couldn’t say for sure.” We do 
not think the trial court erred in holding the foundation 
for plaintiff’s opinion as to the speed of the gravel truck 
to be insufficient. The rule is: Where it appears that 
a witness had no opportunity to formulate a basis for 
an opinion as to the speed of a motor vehicle, it is error 
to permit him to estimate such speed. Kristufek v. Rapp, * 
154 Neb. 343, 47 N. W. 2d 923; Bergendahl v. Rabeler, 133 
Neb. 699, 276 N. W. 673. 

The plaintiff complains of the failure of the trial court 
to instruct the jury under the last clear chance doctrine. 
The doctrine has no application to such a situation as 
we have here. The negligence of the plaintiff in the 
instant case was active and continuous as a contributing 
factor up to the time of the collision. The doctrine of 
the last clear chance applies in those cases where there 
is negligence of the defendant subsequent to the neg- 
ligence of the plaintiff and the defendant’s negligence 
is the proximate cause of the injury. The rule, and its 
nonapplicability here, is made clear in Whitehouse v. 
Thompson, 150 Neb. 370, 34 N. W. 2d 385. 

The conclusion we have reached makes it unnecessary 
for us to consider other assignments of error contained 
in plaintiff’s brief. The trial court concluded from the 
evidence adduced by the plaintiff that the contributory 
negligence of the plaintiff barred a recovery of damages 
by her against the defendants. We concur with the trial 
court’s conclusion. The judgment of the district court 
is affirmed. 

AFFIRMED. 
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ARNOLD BusHoN, ADMINISTRATOR OF THE ESTATE OF JAMES 
L. WILKINSON, DECEASED, APPELLANT, vy. LAVERN FALLON 
ET AL., APPELLEES. 

100 N. W. 2d 200 


Filed January 8, 1960. No. 34660. 


Trial: Appeal and Error. A judgment of the trial court in sus- 
taining a directed verdict should be affirmed when the plaintiff 
fails to prove a material allegation of his petition essential to 
the proof of his case. 


APPEAL from the district court for Douglas County: 
James M. FitzceraLp, Jupce. Affirmed. 


Theodore L. Richling and Lawrence R. Brodkey, for 
appellant. 


Gross, Welch, Vinardi & Kauffman, for appellees. 


Heard before CARTER, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and BosLaucu, JJ. 


MEssMorE, J. 

This is an action at law for damages brought in the 
district court for Douglas County under the wrongful 
death act, sections 30-809 and 30-810, R. R. S. 1948, by 
Olaf D. Kruse, special administrator of the estate of 
James L. Wilkinson, deceased, with Arnold Bushon 
substituted therefor, against Lavern Fallon, Virgil 
Gotsch, Patrick Gotsch, Virgil Gotsch and Patrick Gotsch 
doing business as Gotsch Brothers, and Virgil Gotsch 
and Patrick Gotsch, a partnership doing business under 
the firm and style name of Gotsch Brothers, defendants. 

An International truck owned by the defendants 
Gotsch Brothers collided with a Ford coach driven by 
Nancy Wilkinson, wife of James L. Wilkinson, deceased, 
at the intersection of Seventy-second and Pacific Streets 
in Douglas County. As a result of the collision, James 
L. Wilkinson, who was a passenger in the Ford auto- 
mobile, was killed. A jury was impaneled and the case 
proceeded to trial. At the close of plaintiff’s evidence 
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the defendants moved for a directed verdict which the 
trial court sustained and dismissed the plaintiff’s case. 
The plaintiff filed a motion for new trial which was 
overruled. The plaintiff appealed. 

The plaintiff alleged in his petition that on November 
19, 1952, the defendant Lavern Fallon was driving a 
1952 International truck which was owned and operated 
by Gotsch Brothers; that Gotsch Brothers was either 
a firm and style name for Virgil Gotsch or Patrick 
Gotsch or for Virgil Gotsch and Patrick Gotsch, and the 
exact method of operation of Gotsch Brothers was un- 
known to the plaintiff; that when the term Gotsch 
Brothers was used it referred to both Virgil Gotsch and 
Patrick Gotsch and to whatever legal entity was oper- 
ating under and by virtue of the name of Gotsch Brothers; 
and that at all times mentioned the defendant Lavern 
Fallon was the employee and agent of Gotsch Brothers. 
The petition then went on to recite facts relating to 
the collision, and alleged certain acts of negligence on 
the part of Lavern Fallon in driving the defendants’ 
truck which constituted the proximate cause of the 
accident and death of James L. Wilkinson. 

The defendants’ answer to the plaintiff’s petition 
admitted that at about the time and place complained of, 
defendants’ vehicle was in a collision with a Ford auto- 
mobile in which plaintiff’s decedent was a passenger, 
but denied all allegations of the plaintiff’s petition not 
admitted. 

It is true that statements, admissions, and allegations 
in pleadings upon which the case is tried are always in 
evidence for all purposes of the trial; they are before 
the court, and may be used for any legitimate purpose. 
Krueger v. Krueger, ante p. 82, 98 N. W. 2d 360, and 
cases cited therein. 

An analysis of the defendants’ answer discloses that 
the defendants admitted owning a vehicle which was 
in a collision with a Ford automobile in which the de- 
cedent was a passenger. No place in the answer is 
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there an admission on the defendants’ part that Lavern 
Fallon was an employee or agent of the defendants or 
that he was driving the truck which collided with the 
Ford automobile. 

The only evidence touching on this phase of the case 
was given by the witness Eugene Lemmer, as follows: 
“Q. Now, did you find out who was the driver of the 
truck involved in the accident? A. No, sir. Q. Did 
you see him afterwards? A. Yes. Q. Is he present in 
the courtroom? A. I couldn’t say, I don’t know. I 
can’t remember what he looked like. Q. Did you have 
any conversation with him afterwards? <A. Not 
particularly.” 

The record is void as to any evidence that Lavern 
Fallon was the driver of the truck involved in the acci- 
dent or was an employee or agent of the defendants 
Gotsch Brothers. The plaintiff was obligated to prove 
this material allegation of his petition which was essen- 
tial to proving his case. This he failed to do. Conse- 
quently, there is no other alternative than to affirm 
the judgment of the trial court. 

In the light of what has been heretofore said, assign- 
ments of error set forth by the plaintiff need not be 
determined. 

For the reasons given herein, the judgment of the 
trial court is affirmed. 

AFFIRMED. 


FREDRICK P. WEGNER ET AL., APPELLANTS, Vv. Loyp WEST 
APPELLEE. 
100 N. W. 2d 542 


Filed January 8, 1960. No. 34661. 


> 


1, Appeal and Error. In an action in equity it is the duty of this 
court to try it de novo on the record and to reach thereon an 
independent conclusion. 
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10. 


11. 


12. 


Contracts: Rescission. A rescission is not effective unless the 
parties to the contract are placed in status quo so far as the 
circumstances will permit. 

Ordinarily in rescission a formal tender of 
property is not required if it appears that it would have been 
futile, however, a tender may not be regarded as valid, even if it 
appears that at the time it was made it would have been futile, 
if there was not a present ability to make the tender good. 

A party to a contract may not rescind on ac- 
count of fraud or misrepresentation, or on account of breach by 
the other party, if for an unreasonable time after knowledge of 
the facts giving rise to the right he fails to declare a rescission 
and to disclaim the benefits of the contract. 

The question of whether or not there has been 
unreasonable delay is one which resides in the sound discretion 
of the court in the light of the particular facts and circumstances 
disclosed. 


Rescission by its nature implies the extinction 
of the contract which leaves the parties without a right of 
recovery on the contract itself. 

The rescission of a contract must be in toto 
and the parties must be placed in status quo as far as the 
circumstances will permit. 

Contracts. Where a party to a contract, with full knowledge 
of the facts and with knowledge of a breach by the other party, 
receives money in the performance of the contract the breach 
will be deemed to have been waived. 

Contracts: Rescission. The assertion of the rescission of a 
contract is nullified by the subsequent acceptance of benefits 
growing out of the contract. 

Contracts. The acceptance of benefits of a contract after breach 
whether before or after action is commenced waives the 
forfeiture. 

Fraud: Sales. False representations, in order to found an ac- 
tion in the nature of deceit, must not consist merely of prom- 
ises to be performed in the future, and generally not merely of 
expressions of opinion by a vendor as to the quality of goods, 
but they must be representations of known existing facts. 
Fraud. Fraud must relate to present or preexisting facts, and 
cannot ordinarily be predicated on representations or statements 
which involve mere matters of futurity or things to be done or 
performed in the future. 


APPEAL from the district court for Knox County: Fay 


H. Potiock, Jupce. Affirmed. 
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George F. Johnson, Mark J. Ryan, and Arthur L. Bur- 
bridge, for appellants. 


Roscoe L. Rice, Frederick M. Deutsch, and William I. 
Hagen, for appellee. 


Heard before Stmmons, C. J., CarTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLAucH, JJ. 


YEAGER, J. ; 

This is an action in equity by Fredrick P. Wegner and 
Ferol H. Wegner, plaintiffs and appellants, against Loyd 
West, defendant and appellee, for the rescission of con- 
tracts, or in the alternative for damages, which contracts 
it is alleged were entered into as the result of fraudulent 
inducements and representations of the defendant. The 
case was tried to the court at the conclusion of which a 
decree was rendered denying any relief to the plain- 
tiffs. Motion for new trial was duly filed and over- 
ruled. From the decree and the order overruling the 
motion for new trial the plaintiffs have appealed. 

In order that there may be an understanding of what 
is presented by this appeal it has become necessary by 
analysis rather than by summary to seek to define the 
issues. The condition of the pleadings and proceedings 
makes this necessary. 

On or about April 16, 1954, the plaintiffs and the de- 
fendant entered into a written contract whereby the 
plaintiffs agreed to sell to the defendant their. home in 
Creighton, Knox County, Nebraska, for $15,000, payable 
$2,000 on the delivery of the agreement, $5,000 on May 
1, 1954, and $8,000 on August 1, 1954, with possession to 
be given on August 1, 1954. 

On or about April 12, 1954, the defendant entered 
into a contract with the plaintiffs for the sale to them 
of certain real estate and personal property in the city 
of Bonesteel, South Dakota, for $9,980, payable $500 on 
the execution of the contract and the balance in monthly 
payments of $120 each. Interest was chargeable at 8 
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percent on delinquent payments. Some of the personal 
property consisted of structures on leased real estate. 
All of the property described in the contract was used 
and occupied by the defendant in what has been de- 
scribed as his lumber business in Bonesteel, South Da- 
kota. It did not include, in fact it specifically excluded, 
the stock and materials used in the lumber business. 

On or about July 25, 1954, an agreement supplemental 
to this one was entered into. The only matter of im- 
portance in this is that possession of the personal prop- 
erty was to be given August 15, 1954. The other obli- 
gations of the agreement were to remain the same. 

It appears that transfers were consummated pursuant 
to the contracts. However the amount of cash or credit 
passing to the plaintiffs was reduced by liens upon which 
they were obligated. 

These formal contractual transactions were related to 
an oral arrangement whereby the plaintiffs were to 
enter upon, take over, and operate the lumber business 
which was being operated by the defendant. This fur- 
ther arrangement involved taking over by plaintiffs of 
certain equipment not classed as merchantable articles 
and the stock of merchandise on hand for the purpose 
of sale. It appears that this equipment was of the 
value of about $1,000. It does not appear to be an item 
of dispute. 

An inventory was taken of the merchandise in July 
of 1954 and the inventory value at that time was $29,- 
020.01. On the basis of this inventory and the written 
agreements the plaintiffs took over the properties and 
the business on July 26, 1954, and thereafter operated 
it as their own. 

The plaintiffs in their pleadings, on the trial of the 
ease in the district court, and on the presentation to 
this court on appeal have treated all of these transactions 
as parts and incidents of a single contractual arrange- 
ment which in toto they have sought by declaration in 
the petition to rescind. 
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On or about February 19, 1958, the plaintiff Fredrick 
P. Wegner notified the defendant of his intention to 
rescind “the agreement to purchase the plant and the 
inventory.” This was renewed on or about March 3, 
1958. On or about July 1, 1958, the plaintiffs closed 
down the business at Bonesteel, South Dakota. 

On July 17, 1958, the plaintiffs filed their petition in 
this action in which they prayed for “a rescission of the 
entire agreement of the parties covering the plant, in- 
ventory, and Wegner home.” They prayed further that 
“in the event a rescission be not granted, the court re- 
tain jurisdiction of the matter and award the plaintiffs 
damages for fraud.” The propriety of this alternative 
application for relief is not brought into question. 

The pleaded basis for rescission as well as for dam- 
ages was false and fraudulent representations made by 
the defendant to the plaintiffs on which they relied to 
their detriment and damage. 

By answer the defendant denied generally all of the 
allegations of the petition. He pleaded further that the 
plaintiffs were guilty of laches and were on that account 
in no position to place the defendant in status quo. The 
general denial of course puts in issue the question of 
whether or not the acts of plaintiffs were sufficient to 
accomplish rescission, or to entitle them to damages. 

The district court by its decree did not pass directly 
upon the question of sufficiency of acts to accomplish 
rescission, but simply found there was no fraud and dis- 
missed the action. : 

The case, as pointed out, is an action in equity. It 
therefore becomes the duty of this court to try it de 
novo on the record and to reach an independent con- 
clusion. See, Mullikin v. Pedersen, 161 Neb. 22, 71 N. 
W. 2d 485; Wilkie v. Banse, 166 Neb. 138, 88 N. W. 2d 
181. 

Basic in the determination of the case are the ques- 
tions of whether or not there was within the true mean- 
ing of the term what amounted to a rescission, and 
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whether or not on the facts there was a right of rescis- 
sion. Following are some pertinent definitive legal 
principles. 

A rescission is not effective unless the parties to the 
contract are placed in status quo so far as the circum- 
stances permit. See, Bennett v. Emerald Service, Inc., 
157 Neb. 176, 59 N. W. 2d 171; Caruso v. Moy, 164 Neb. 
68, 81 N. W. 2d 826. 

Ordinarily in rescission a formal tender of property 
is not required if it appears that it would have been 
futile, however, a tender may not be regarded as valid, 
even if it appears that at the time it was made it would 
have been futile, if there was not a present ability to 
make the tender good. See Bennett v. Emerald Service, 
Inc., supra. 

Numerous important principles relating to the right 
of rescission are considered in the opinion in Russo v. 
Williams, 160 Neb. 564, 71 N. W. 2d 131, with authorita- 
tive citations. One of these is that a party to a contract 
may not rescind a contract on account of fraud or mis- 
representation, or on account of breach by the other 
party, if for an unreasonable time after knowledge of 
the facts giving rise to the right he fails to declare a 
rescission and to disclaim the benefits of the contract. 

It is there further pointed out that the question of 
whether or not there has been unreasonable delay de- 
pends upon the particular circumstances disclosed. This 
question is one which is addressed to the sound discre- 
tion of the court. 

It is also pointed out therein that rescission by its 
nature implies the extinction of the contract which 
leaves the parties without a recovery upon it. 

The following rule is stated in Caruso v. Moy, supra: 
“The rescission of a contract must be in toto and the 
parties must be placed in status quo as far as the cir- 
cumstances will permit.” 

In Einot, Inc. v. Einot Sales Co., Inc., 154 Neb. 760, 
49 N. W. 2d 625, the following principles are set forth: 
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“Where a party to a contract, with full knowledge of the 
facts and with knowledge of a breach by the other party, 
receives money in the performance of the contract the 
breach will be deemed to have been waived. 

“The assertion of the rescission of a contract is nulli- 
fied by the subsequent acceptance of benefits growing 
out of the contract claimed to have been rescinded. 

“The acceptance of the benefits of a contract after 
breach whether before or after action is commenced to 
enforce a forfeiture waives the forfeiture.” 

An examination of the record in the light of the cited 
principles points first to the question of whether or 
not there was ever a recognizable rescission of the agree- 
ment and transactions which plaintiffs make the basis 
of the action. If there was a rescission it must flow, 
first, from the following which is a part of a letter from 
the plaintiff Fredrick P. Wegner to the defendant dated 
February 19, 1958, and designated as exhibit No. 8: 
“* * * you are hereby notified that it is my intention 
to rescind the whole deal and by that I mean the agree- 
ment to purchase the plant and the inventory, and I 
hereby tender back to you immediately everything which 
I received from you as a result of our deal. That which 
I can not return, I will pay you the value of. If you are 
willing to agree to a rescission, I am willing to attempt 
to work it out with you, otherwise it will have to be 
settled in court”; second, the acts and conduct of the 
plaintiffs after February 19, 1958, including the incidents 
occurring at the trial; and third, the contents of the peti- 
tion with reference to the pleaded acts of rescission. 

The quoted portion of exhibit No. 8 contains the only 
specific declaration of purpose or overt act in further- 
ance of that purpose until the petition in this case was 
filed. It is true that in later exhibits rescission is men- 
tioned but in these attention was merely called to the 
contents of exhibit No. 8 and the defendant was in- 
formed that if a settlement was not made plaintiffs 
would proceed pursuant to the declaration contained 
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in exhibit No. 8. 

By the petition which was filed herein the plaintiffs 
renewed the purported rescission by exhibit No. 8; of- 
fered in terms to put the defendant in status quo so far 
as possible; offered to pay for the portion of the inven- 
tory which had been disposed of; tendered a return of 
what they had received less what had been disposed of; 
and declared that they were ready, willing, and able to 
pay sufficiently to put the defendant in status quo. 

By the following from the prayer of the petition it is 
made clear, as has been indicated earlier herein, the 
attempted rescission was of all of the transactions which 
have been described: ‘“Wherefore, the plaintiffs pray for 
a rescission of the entire agreement of the parties cov- 
ering the plant, inventory, and Wegner home; * * *.” 
Coupled with this was no overt act in furtherance of 
rescission. 

The question of whether or not the plaintiffs rescinded 
depends upon whether or not the plaintiffs were in a 
legal position to rescind and whether or not what was 
done amounted to rescission. In a consideration of this 
question it should be pointed out that under the evi- 
dence whether or not there was an overt tender re- 
quires no discussion. It is clear that an overt tender 
would have been refused. Under such circumstances, 
as pointed out, overt tender is not necessary. This how- 
ever does not dispose of the question of the sufficiency 
of evidence to disclose whether or not a valid tender 
was offered, or whether or not a validly recognizable 
tender could be made. 

As pointed out present ability to make a tender good 
is an essential of validity of the tender. In this in- 
stance present ability to make good would have re- 
quired the plaintiffs, among other things, to be able 
to reimburse the defendant for the home for which the 
defendant paid $15,000; to return the merchandise which 
had been received of the inventory value of $29,020.01, 
or at least to account for that which remained and for 
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the proceeds of that which had been disposed of; and 
to return the buildings, the real estate, and the operating 
equipment used in the business. 

The preponderance of the evidence discloses that the 
plaintiffs never even up to the time of trial had a 
present ability to effectually do anything more than to 
return the buildings, the real estate, and the operating 
equipment. It is true that the plaintiff Fredrick P. 
Wegner said he could have obtained sufficient money to 
accomplish a rescission but there is nothing else to in- 
dicate that he could have or that he took timely steps. 
The weight of his own evidence is to the contrary. 
There was therefore never a present ability to make 
good the pretended tender made first in February 1958. 
This failure of present ability to make the tender good 
rendered the purported tender invalid. 

From the evidence no conclusion may reasonably be 
reached other than that there was no possibility of 
placing the parties in any position even approaching 
the status quo. The plaintiffs received a going business 
with an inventory of the value of $29,020.01 which was 
perhaps the most important factor involved. At the 
time of attempted rescission, as distinguished from pro- 
posals coupled with offers to negotiate, which was the 
date of the filing of the petition herein, a reasonable 
inference obtains that the inventoried merchandise had 
been sold in the ordinary course of business, and re- 
placed several times, with the exception of a quantity 
of the agreed inventory price and value of $5,843.63 
which the plaintiffs contended was obsolete and which 
was. disposed of by plaintiffs to the defendant at that 
price during the trial of this case, and a quantity of 
cement of uncertain original inventory value. 

A condition of rescission, as has been pointed out, is 
that rescission may not be effective unless the parties 
may be placed in status quo so far as the circumstances 
permit. It may not well be said that under the evi- 
dence here that the plaintiffs did or could put them- 
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selves or the defendant in a position wherein rescission 
could be recognized. 

The evidence discloses that the paramount complaint 
of the plaintiffs was that in the inventory was included. 
obsolete merchandise, a fact known to the defendant 
but not disclosed to the plaintiffs. If this is true it 
became known to the plaintiffs as early as October 1954. 
Complaint was made of this to the defendant at that 
time and on occasions thereafter, and the evidence dis- 
closes that in each such instance adjustment was made 
with an agreement for credit therefor on final payment to 
defendant by the plaintiffs. This character of adjust- 
ment was followed down to and including the time of 
trial except as to the incident related to cement on 
hand at the time of the trial. In this there does not ap- 
pear to be any fraud or deception, but even if this ap- 
peared it would have to be said that the plaintiffs waited 
an unreasonable time after receiving knowledge of 
the facts to claim a right of rescission. 

That the plaintiffs accepted benefits arising out of 
these contracts after purported rescission there can be 
no doubt. From February 1958 to some time in July 
1958 the plaintiffs continued to operate the business as 
their own. At some time about July 1, 1958, the busi- 
ness was closed as a going business. After that the 
plaintiffs sold from the then inventory merchandise of 
the value of about $12,000. This was not accounted for 
to the defendant although in the case of a valid tender 
of rescission it would have belonged to the business 
which business they seek to have this court say belonged 
to the defendant. On the trial, as has been indicated, 
the plaintiffs conveyed to the defendant merchandise 
from the inventory for a consideration of $5,843.63. 
This acceptance of benefits under the rules cited is an- 
other reason why the plaintiffs may not be allowed to 
say that there was a valid rescission of the contractual 
arrangements which they have described. 

For the reasons stated it must be said that the dis- 
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trict court did not err in its effectual holding that there 
was no rescission. 

In this action as an alternative to their claim of re- 
scission they seek a recovery in damages for fraud and 
misrepresentation, that is, if it be found that they have 
not rescinded but have proved damages that they be 
allowed to recover damages. 

The petition of the plaintiffs relating to fraud and 
misrepresentation contains numerous specifications 
some of which could in nowise be or become action- 
able, so therefore all of them will not be set out herein. 
Only those which within legal rules could be the basis 
for action and which have been dealt with from an evi- 
dentiary standpoint will be mentioned herein. This 
will exclude the home sold to the defendant by plain- 
tiffs. The home was sold on a separate written con- 
tract and no representation with regard to it is involved. 

The specifications which may be the basis of action 
for damages are stated as follows in Cook Livestock 
Co., Inc. v. Reisig, 161 Neb. 640, 74 N. W. 2d 370: 

“False representations, in order to found an action 
in the nature of deceit, must not consist merely of 
promises to be performed in the future, and generally 
not merely of expressions of opinion by a vendor as to 
the quality of his goods. They must be representations 
of known existing facts. 

“Fraud must relate to a present or preexisting fact, 
and cannot ordinarily be predicated on representations 
or statements which involve mere matters of futurity or 
things to be done or performed in the future.” 

Within the meaning of these rules the pleaded speci- 
fications of fraud and misrepresentation are, that the 
sale of the plant was being made to the plaintiffs for 
what it cost, which cost was $12,500, whereas the cost 
was only $4,000, and that the yard did a business of at 
least $60,000 a year, which was also untrue. 

The evidence to support the first of these two speci- 
fications is insufficient to sustain the contention of the 


VoL. 169] JANUARY TERM, 1960 557 
Stuckey v. Rosenberg 


plaintiffs, even if the representation was made, which 
the defendant denies. The evidence discloses that long 
after the sale was made Fredrick P. Wegner found some 
records from which he concluded that the cost to the 
defendant was about $4,000. However, defendant ad- 
duced evidence to the effect that the cost was at least 
$8,836.58. Furthermore, it is clear that the purchase 
was not made on a basis of a valuation of $12,500, but 
for a price of $9,980. 

The charge that the defendant falsely represented that 
the yard did a business of at least $60,000 a year 
is not sustained by the evidence. The fact is that the 
yard did an average business of slightly more than 
$60,000 for the 4 full years previous to the sale to the 
plaintiffs with a high of $64,362.16 and a low of $56,822.48, 
and for the year in which the sale was made, a part of 
which time it was operated by the defendant and a part 
by the plaintiffs, it did a business of $62,284.24. 

The evidence fails to disclose preponderantly that the 
defendant was guilty of any fraud or misrepresentation 
which provides a basis for recovery of damages by the 
plaintiffs. 

The finding of the district court that the defendant 
practiced no fraud upon the plaintiffs is correct and the 
judgment of dismissal of the action is affirmed. 

AFFIRMED. 

Srimmons, C. J., not participating. 


In rE EstaTE oF Lucy V. BARRETT, DECEASED. 
FRANK R. STUCKEY ET AL., APPELLANTS, v. HYMEN 
ROSENBERG, EXECUTOR OF THE ESTATE oF Lucy 
V. BARRETT, DECEASED, ET AL., APPELLEES. 

100 N. W. 2d 526 


Filed January 8, 1960. No. 34663. 


1. Wills: Taxation. A testator may shift the burden of taxes 
from the person or fund which is ordinarily liable under the law 
to some other person or fund. 
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2. No special formula of words is necessary to 
free a legacy or devise from the tax if the intention to do so 
is shown. A few simple words may suffice to indicate the inten- 
tion of the testator and to effectuate his purpose. 

3. It is permissible for a testator to make a gift 


which is not subject to diminution by reason of a death tax 
payment. The controlling consideration here, as elsewhere, is 
the expressed intention of the testator. 


4. Wills. In searching for the intention of the testator the court 
must examine the entire will, consider each of its provisions, 
give words their generally accepted literal and grammatical 
meaning, and indulge the presumption that the testator under- 
stood the meaning of the words used. 


5. Wills: Taxation. A gift made by a will of an amount to be paid 
each month during the life of the beneficiary beginning with the 
date of the death of the testator manifests an intention that the 
gift or a part of it should be paid before taxes are or can be 
estimated or ascertained and indicates an intention that the gift 
is exonerated from diminution under a tax apportionment act. 


APPEAL from the district court for Lancaster County: 
Harry A. SPENCER, JupcE. Affirmed. 


Mason, Knudsen, Dickeson & Berkheimer, for appel- 
lants. 


Field & Ricketts and Ginsburg, Rosenberg & Ginsburg, 
for appellees. 


Heard before Carrer, MessmorE, YEAGER, CHAPPELL, 
WENKE, and Bostaueu, JJ. 


Bos.aucu, J. 


The issue on this appeal is whether or not the will 
of Lucy V. Barrett, deceased, directs that the gifts 
therein made to Ella Saul and Lebbie Blocker were 
bestowed on them without deduction of state inheritance 
and federal estate taxes. 

Lucy Virginia Barrett, also named in the record as 
Lucy V. Barrett, herein referred to as testatrix, died 
testate, a resident of Lancaster County on December 
30, 1956, and her will and the codicil thereto were each 
admitted to probate by decree of the county court of 
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that county February 27, 1957. Proceedings for the 
administration of the estate of the testatrix were had 
in the county court of Lancaster County; that court 
determined the inheritance taxes due; and Hymen Ros- 
enberg, the executor of the will and estate of the testa- 
trix, paid a substantial federal estate tax. Frank R. 
Stuckey and Charles S. Stuckey, appellants and the 
residuary legatees and devisees under the will of the 
testatrix, by proper application made in that court 
asked that each beneficiary of a gift by the terms of 
the will or codicil be required to pay his inheritance 
tax and a share of the federal estate taxes for the gift. 
The executor asked instructions of the court in refer- 
ence thereto. An answer and objections were filed by 
Ella Saul and Lebbie Blocker, also named in the record 
as Lebbie Blocher, to the application of appellants for 
apportionment of state inheritance and federal estate 
taxes. The issues tried and determined in the county 
court in this respect were: What if any inheritance 
taxes were required to be paid by Ella Saul and Lebbie 
Blocker; what if any of the federal estate tax should 
be borne by either of them; and how the amount of the 
inheritance and estate taxes should be collected and from 
whom. The county court sustained the objections of 
Ella Saul and Lebbie Blocker, collectively designated 
hereafter as appellees, to the application of appellants 
for apportionment; denied the application of appellants; 
and ordered the executor to make distribution of the 
estate in accordance with the final decree of distribu- 
tion entered in the administration proceeding without 
apportionment of state inheritance or federal estate 
taxes to the gifts or shares of appellees. 

An appeal was prosecuted to the district court for 
Lancaster County by appellants and identical issues 
were raised as had been before the county court con- 
cerning the taxes, the apportionment thereof, and the 
payment of them. The adjudication by the district 
court was in substance the same as that of the county 
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court. A motion for a new trial was denied and this 
appeal is from the action of the district court. 

The assignments by appellants are in substance: That 
the district court erred by failing to require that the 
determined inheritance and apportionable estate taxes 
on the life estate devised to Ella Saul and on the re- 
mainder devised to appellants be charged against and 
satisfied out of a half-section of land specifically subject 
to that disposition by the will of the testatrix; and by 
failing to require that the determined inheritance and 
apportionable estate taxes on annuities of $100 per 
month each to appellees be paid by them in full immedi- 
ately or collected in effect by an actuarially computed 
credit serving to reduce the monthly payments. 

The will of the testatrix gave to Ella Saul, character- 
ized as “my friend and faithful companion,” the house- 
hold furniture in the house on the premises now occu- 
pied by Ella Saul “without any restrictions whatsoever.” 
The will devised to Ella Saul a life estate in the prem- 
ises above referred to with full right to use the prem- 
ises and every part thereof during her natural life and 
during that time all income of every nature whatso- 
ever from the land. Appellants, nephews of the de- 
ceased and the residuary beneficiaries under the will, 
or the survivor of them, were required to pay the taxes 
on the land during the life of Ella Saul “to the end that 
said property herein described and in which I have given 
said Ella Saul a lifetime estate shall be fully protected 
during the time that the said Ella Saul is entitled to 
the use of the premises * * * which is for her natural 
life.” Appellants were required to ‘make all needed 
repairs to the improvements on said premises, includ- 
ing well repairs.” The will also provides: “Beginning 
with the date of my death, I direct my executor to pay 
to the said Ella Saul, the sum of One Hundred ($100.00) 
Dollars per month during the time that said estate is 
being administered, payable monthly and direct that said 
sum be made a charge against my estate.” From the 


Vou. 169] JANUARY TERM, 1960 561 
Stuckey v. Rosenberg 


-time the estate was closed and the executor discharged 

the appellants or the survivor of them were required to 
continue to pay to Ella Saul the sum of $100 each month 
during her lifetime and this obligation was made a 
perpetual lien on the real estate devised by the will to 
appellants. The payments to Ella Saul were to cease 
at her death and the lien on the real estate was to be 
discharged at that time if during her life appellants 
fully complied with the requirements of the will so 
far as she was concerned. The land in which Ella Saul 
was devised a life estate was encumbered by a mort- 
gage of about $10,000. The executor was directed to 
pay the indebtedness secured by the mortgage as soon 
as possible after the death of the testatrix from her 
personal property; and if it was not sufficient, the execu- 
tor was directed and empowered to sell real estate and 
liquidate the mortgage. The testatrix recited in her 
will that she was indebted to Ella Saul, her faithful 
friend and companion, because of a written contract 
of July 13, 1934, in the amount of about $1,000 with in- 
terest from October 24, 1932, and the testatrix directed 
her executor to pay the amount thereof to Ella Saul as 
soon as possible afteg the death of testatrix from the 
personal property; and if it was not adequate to do so, 
then the executor should sell real estate and from the 
proceeds thereof pay the indebtedness to Ella Saul. 
The testatrix said in her will that this indebtedness 
might be barred by the statute of limitations but she 
gave positive instructions to pay the indebtedness to 
Ella Saul “regardless of whether said indebtedness may 
or may not be a legal obligation binding upon my said 
estate.” A provision of the will made the payment of 
all taxes on the land in which Ella Saul was devised 
a life estate, the monthly payments to Ella Saul dur- 
ing her lifetime, the payment of the mortgage referred 
to above, and the repairs to the well and improvements 
cn the land “a positive lien on any and all land of which 
I die seized * * *.” 


562 NEBRASKA REPORTS [Vot. 169 
Stuckey v. Rosenberg 


The will of the testatrix was made November 27, 1943,, 
and a codicil thereto was made April 22, 1954. It gave 
to “my faithful friends and companions, Ella Saul and 
Lebbie Blocker” all the livestock owned by the testa- 
trix at the time of her death, and expressed confidence 
of the maker that “my good friends” will make “an ami- 
cable division of the cattle of which I may die seized.” 
The codicil directed appellants or the survivor of them 
to provide for the care of Ella Saul if she should become 
ill or be placed in a nursing home. The purpose of this 
requirement was to provide for Ella Saul if she should 
become so ill she could not care for herself or in the 
event that it was necessary or to her best interest that 
she be placed in a nursing home. The codicil made pro- 
vision for the payment “beginning with the date of my 
death * * * to my faithful friend and the caretaker of 
some of my real estate holdings, Lebbie Blocker,” of 
$100 per month, payable monthly, during his lifetime 
in the identical language as the gift of a like amount to 
Ella Saul during her lifetime as above recited. Likewise 
there was a provision in the codicil for the care of 
Lebbie Blocker if he became ill, afflicted, or disabled in 
the identical language as the prqvision for the care of 
Ella Saul as stated above. The codicil states if Ella Saul 
or Lebbie Blocker or either of them were placed in a 
nursing home and were there provided with care and 
sustenance, that they or the one of them confined shall 
not receive the payment of $100 per month during their 
or his or her illness or disability. 

Ella Saul was the preferred and, disregarding the 
residuary clause, she was the major beneficiary of the 
will. The chief concern and anxiety of the testatrix 
was obviously the welfare of Ella Saul and Lebbie 
Blocker after the death of the testatrix. The will con- 
sists of 18 numbered paragraphs. The first nine of these 
concern incidental and quite minor matters. There 
are seven paragraphs which concern and are for the 
benefit of Ella Saul after the death of testatrix. The last 
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paragraph relates to the appointment and powers of 
the executor. The codicil to the will of testatrix is com- 
posed of eight numbered paragraphs, five of which con- 
cern and are for the benefit of Ella Saul or Lebbie 
Blocker or both. The remaining paragraphs relate to 
the revocation of a paragraph of the will, a confirma- 
tion of the will as modified by the codicil, and the dis- 
position of items of furniture and relics on display in 
the Joslyn Memorial Building in Omaha. Lebbie Blocker 
was the preferred and principal beneficiary of the codi- 
cil. Ella Saul was nearly 66 years of age and Lebbie 
Blocker was slightly less than 66 years of age when 
the testatrix died. The record is silent as to any prop- 
erty or estate owned by either of them except the bene- 
fits given them by the will and codicil of the testatrix 
and the indebtedness of testatrix to Ella Saul mentioned 
above. 

Appellants argue that Ella Saul and Lebbie Blocker 
should be required to pay the inheritance taxes on the 
gifts they receive from the testatrix and that they 
should be compelled to pay the share of federal estate 
taxes attributable to the gifts they receive from the 
testatrix in the amounts used by the county court 
in computing and assessing the inheritance taxes 
on their gifts. Contrary thereto, appellees assert that 
the will and codicil contain language definitely evidenc- 
ing the intention of the testatrix that the temporary es- 
tates given and devised to Ella Saul and Lebbie Blocker 
should not be diminished by the imposition of any death 
taxes. The issue is thus joined. If it is determined that 
Ella Saul or Lebbie Blocker is not liable for any death 
taxes, that will be dispositive of this appeal. 

The estate tax apportionment statute, section 77-2108, 
R. R. S. 1943, provides in part as follows: “Whenever 
it appears upon any accounting, or in any appropriate 
action or proceeding, that an executor, administrator, 
trustee, or other person acting in a fiduciary capacity, 
has paid * * * any estate tax levied or assessed under 
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Chapter 77, article 21, or under the provisions of any 
estate tax law of the United States * * * upon or with 
respect to any property required to be included in the 
gross estate of a decedent under the provisions of any 
such law, the amount of the tax so paid or payable, ex- 
cept as otherwise directed in the decedent’s will, * * * 
shall be equitably apportioned and prorated among the 
persons interested in the estate. Such apportionment 
and proration shall be made in the proportion as near 
as may be that the value of the property, interest, or 
benefit of each such person bears to the total value of 
the property, interests, or benefits received by all such 
persons interested in the estate * * *. In cases where 
a trust is created or other provision made whereby any 
person is given an interest in income or an estate for 
years, or for life, or other temporary interest in any 
property or fund, the tax on both such temporary in- 
terest and on the remainder thereafter shall be charged 
against and be paid out of the corpus of such property 
or fund without apportionment between remainders and 
temporary estates.” 

The statute directing nonapportionment of inheritance 
tax, section 77-2008.02, R. R. 8. 1943, is in this language: 
“In cases where a trust is created or other provisions 
made whereby any person is given an interest in in- 
come or an estate for years, or for life, or other tem- 
porary or contingent interest in any property or fund, the 
tax on both such temporary or contingent interest and 
on the remainder thereafter shall be charged against 
and be paid out of the corpus of such property or fund 
without apportionment between remainders and tem- 
porary or contingent estates, and any refund of taxes 
paid out of corpus shall again become a part of the 
corpus of such property or fund.” 

The will of the testatrix contains no express direc- 
tion with respect to the payment of inheritance or 
federal estate taxes. This omission is not surprising 
since the will was made about 6 years before the adop- 
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tion of a tax apportionment statute by this state and 
more than 8 years prior to the effective date of the 
Nebraska inheritance tax apportionment statute. When 
the will was made, in the absence of a direction in the 
will, the law required all estate taxes to be paid by 
the residuary estate. Annotation, 37 L. R. A. 2d 109. 
The estate tax apportionment statute requires the estate 
tax to be equitably apportioned and prorated among 
the persons interested in the estate “except as other- 
wise directed in the decedent’s will.” § 77-2108, R. R. 
S. 1943. 

In 28 Am. Jur., Inheritance, Estate, and Gift Taxes, 
§ 486, p. 351, it is said: “It is competent for a testator 
to specify what property or class of property shall 
assume the burden of the tax on the transfer or the 
right of succession of his estate, as, for example, to 
provide that inheritance and estate taxes shall be paid 
out of the general or residuary estate, or out of any 
portion of his estate he may designate. The right by 
will to impose or relieve the burden of estate or in- 
heritance taxes is universally recognized or assumed to 
exist, and statutes relating to the burden of the estate 
tax invariably exclude situations in which the testator 
directs otherwise in his will.” 

The author of Annotation, 37 A. L. R. 2d 13, says: 
“A testator who desires to shift the burden of taxation 
from the person or fund which is liable under the law 
to some other person or fund is free to employ any 
words or combination of words that he desires. A few 
simple words may suffice to indicate his intent and 
effectuate his purpose.” 

Sherman v. Moore, 89 Conn. 190, 93 A. 241, declares: 
“It is, however, competent for a testator to make a 
gift which shall not be subject to diminution by rea- 
son of a succession tax payment. The controlling con- 
sideration here, as everywhere, in the construction of 
wills, is the expressed intent of the testator.” See, also. 
In re Estate of Duryea, 277 N. Y. 310, 14 N. E. 2d 369, 
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124 A. L. R 647; United States v. Goodson, 253 F. 2d 
900; Brock v. House (Ky.), 318 S. W. 2d 409; Cuppett 
v. Neilly (W. Va.), 105 S. E. 2d 548; Estate of Nesbitt, 
158 Cal. App. 2d 630, 323 P. 2d 474. 

It is certain that in each instance the intention of the 
testator as expressed in the will, considered as a whole, 
is controlling in determining if there shall be appor- 
tionment of taxes. 

Weller v. Noffsinger, 57 Neb. 455, 77 N. W. 1075, 
states: “No rule of law is better settled, or more in 
accord with good sense, than that which requires the 
intention of the testator to be ascertained from a liberal! 
interpretation and comprehensive view of all the pro- 
visions of the will. * * * The court, without much re- 
gard to canons of construction, will place itself in the 
position of the testator, ascertain his will, and, if law- 
ful, enforce it.” 

It is stated in Hiles v. Benton, 111 Neb. 557, 196 
N. W. 903: “Such may have been the implication of 
Loosing v. Loosing, 85 Neb. 66, but in Kluge v. Kluge, 
103 Neb. 534, and Grant v. Hover, 103 Neb. 730, and 
other comparatively late cases, this court has plainlv 
said, following the Nebraska statute, that it is the in- 
tention of the testator which will govern, and not the 
mere letter of his language.” 

The recent decision in Abbott v. Continental Nat. 
Bank, ante p. 147, 98 N. W. 2d 804, reiterates this doc- 
trine: “In searching for the intention of the testator 
the court must examine the entire will, consider each 
of its provisions, give words their generally accepted 
literal and grammatical meaning, and indulge the pre- 
sumption that the testator understood the meaning of 
the words used.” 

The testatrix said the devise of the life estate in a 
half-section of Lincoln County land to Ella Saul was 
“with full right to use said premises and every part 
thereof during her natural life and during said life, 
she shall be entitled to all of the income of every nature 
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whatsoever, from said land in this paragraph described.” 
The testatrix directed appellants, her nephews and re- 
siduary beneficiaries, to “pay the taxes” on the land 
during the life of Ella Saul “to the end that said prop- 
erty herein described and in which I have given the said 
Ella Saul a lifetime estate shall be fully protected, 
during the time that the said Ella Saul is entitled to use 
the premises * * * which is for her natural life.” The 
testatrix required appellants to “make all needed re- 
pairs to the improvements on said premises, including 
well repairs” and she made “these provisions a lien” 
on all the extensive real estate which she devised to 
appellants. Ella Saul thereby got substantially more 
than the usual life estate in which the life tenant would 
be liable for taxes and to make repairs and improve- 
ments. The intention of the testatrix was made un- 
doubted when she gave Ella Saul not only the full use 
during her life of the land and the improvements 
thereon, including the house where Ella Saul was living, 
but also of all the household furniture in the house 
“without any restrictions whatsoever” and the common 
silverware then used by Ella Saul, and required the 
mortgage indebtedness on the land to be promptly paid 
after the death of the testatrix. Obviously the testa- 
trix intended to provide, and she thought she had pro- 
vided, a comfortable home for Ella Saul, her “faithful 
friend and companion,” for the remainder of her life, 
with the right to all income and profits from the farm 
on which the home was located; all this with a guar- 
antee of freedom from a single expenditure for rent, 
taxes, upkeep, repairs, or replacements. It would seem 
to be self-evident the testatrix intended that there 
should be no diminution of the gift she made to her 
faithful friend and companion on any account. 
Appellants assert that Ella Saul must be required 
to bear the burden of the inheritance tax on the gift 
of a life estate which she received from the testatrix; 
that the statute says that a life estate is subject to in- 
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heritance tax at its appraised fair market value on the 
date of the death of the decedent; and that the portion 
of the value allocable to the temporary interest, that 
is the life estate, must be determined actuarially based 
upon the table provided by the state Tax Commissioner. 
§ 77-2008, R. R. S. 1943. Appellants further say that 
the method of collecting the tax is that “the tax on 
both such temporary or contingent interest and on the 
remainder thereafter shall be charged against and be 
paid out of the corpus of such property or fund without 
apportionment between remainders and temporary or 
contingent estates * * *.” § 77-2008.02, R. R. S. 1943. 
Appellants continue their argument by saying that the 
first sentence of section 77-2108, R. R. S. 1943, creates 
rights and obligations of parties with reference to the 
burden of estate taxes, is substantive, uses the word 
“shall,” and is thereby a legislative mandate. They 
conclude that the taxes on the life estate instead of being 
paid out of the half-section of Lincoln County land have 
been satisfied out of the property in the residue of the 
estate contrary to section 77-2008.02, R. R. S. 1943, and 
the last sentence of section 77-2108, R. R. S. 1943, which 
require that where there is a life estate in property, the 
tax thereon shall be “paid out of the corpus of such 
property.” These do not say out of the residue of the 
estate or out of the corpus of the residue but they speak 
of ‘such property” in direct reference to the property in 
which the temporary interest is held. Appellants as- 
sert further that the statutory sentence and its pur- 
poses are clearly applicable and must be given effect 
in this case; that the statute specifically gives power to 
the executor to sell the property in which Ella Saul 
was given a life estate in order to collect and pay the 
tax; and that it is doubtless true that a sale of the land 
must necessarily follow unless the parties can work out 
a more satisfactory solution. This contention of ap- 
pellants includes an insistence that the half-section of 
Lincoln County land must be sold unless Ella Saul 
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makes some other arrangement satisfactory to appel- 
lants and that the inheritance tax on the life estate of 
Ella Saul and also the inheritance tax on the remainder 
subject to the life estate properly chargeable to appel- 
lants must be paid from the proceeds of the sale, the 
net proceeds must be invested, and the income there- 
from only paid to Ella Saul during her lifetime. 

The arguments of appellants or the end result thereof 
cannot be reconciled with the expressed intention of 
the testatrix that the property in which she gave Ella 
Saul a life estate “shall be fully protected, during the 
time that the said Ella Saul is entitled to use the prem- 
ises * * * which is for her natural life.’ The argument 
of appellants in this regard is the very antithesis of the 
expressed intention of the testatrix. Appellants would 
not fully protect but would substantially destroy the 
usefulness and purpose of the gift made to Ella Saul. 
It would violate and wholly destroy the obvious pur- 
pose and intention of the testatrix that Ella Saul should 
not in any manner or for any purpose be disturbed in 
or deprived of the use and income of the land as her 
home during her lifetime. The contention of appellants 
in this regard cannot be sustained. 

The will involved in Wright Estate, 391 Pa. 405, 138 
A. 2d 102, empowered the executors “ ‘to borrow money 
to pay any debts or pay any taxes if (the executors) 
decide the time is not right for the selling of (testator’s) 
securities in paying (his) bequests and debts.’” The 
residuary estate was by the will given and devised in 
equal shares to two named charities. The opinion con- 
tains this language: ‘The question, then, is, what did 
the testator intend, as disclosed by his will, the intent 
being permissively ascertainable from implication no 
less than from express direction. * * * A study of Mr. 
Wright’s will reveals a donative scheme which is utterly 
inconsistent with the idea that the gifts to the pre- 
residuary legatees and devisee were to be subject to 
deduction for any death taxes in connection with the 
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decedent’s estate. * * * We think the decedent’s will 
clearly evidences an intention that the pre-residuary 
legatees and the devisee were to receive their testa- 
mentary gifts without diminution for any of the death 
duties incident either to the transmission of the de- 
cedent’s property at his death or to the beneficiaries’ 
receipt of it.” 

In re Bruckheimer’s Estate, 193 Misc. 414, 38 N. Y. S. 
2d 146, considered a provision of a will which pro- 
vided in part: “‘I direct further that my home in 
Scarsdale, Westchester County, be preserved for the 
use of my wife and such others as she may designate, 
as long as she lives or as long as she and my other ex- 
ecutors and trustees deem it advisable.’” The court 
said: ‘The petitioner seeks a determination particular- 
izing the expenditures required to be made in preserv- 
ing the home for the widow, and also a finding as to 
whether the principal account or the income account 
shall be charged with such expenditures. The preser- 
vation of the home requires defrayment of mortgage 
interest, taxes, repairs, insurance and other fixed 
charges. The payment of such charges insures both 
the continuance of ownership of the property and the 
maintenance of the existing physical condition thereof. 
* * * The expenses necessarily incurred in preserving 
the home must be charged against principal. In the 
absence of a provision for the payment thereof out of 
income, it is entirely consistent with the testamentary 
plan to so hold. In view of the imperious direction to 
the executors and trustees concerning the preservation 
of the home, it is clear that such charges were intended 
to be paid whether there should be sufficient income or 
not. If the charges were to be paid out of income, then 
the benefits contemplated under the earlier provisions 
in the will, directing payment of income to the widow, 
would be materially lessened. Inasmuch as the widow 
was the primary object of the testator’s bounty, it is 
natural to assume that he wishes the home to be pre- 
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served for her in any event, for so long as she desired.” 

In re James’ Estate, 180 Misc. 441, 40 N. Y. S. 2d 4, 
concerned a will which made various specific legacies to 
relatives and pecuniary bequests to a sister and a niece 
with directions as to each of the last two legacies that 
it be “ ‘paid to her as soon as may be after my death.’ ” 
The decision of the court contains this language: ‘Even 
more significant are two gifts in two separate trusts of 
$500,000 each for the benefit for life of her sisters, 
Mary P. Davidson and Maude P. Larson, respectively, 
with remainders to certain designated persons. In 
these gifts contained in paragraphs eighth and ninth 
of the will the language used is illuminative of a purpose 
to create these benefits in the full amount of the fund 
and undiminished by the apportionment and charge of 
any estate taxes. In each case the gift of the trust fund 
was to her executors in ‘the sum of Five Hundred Thou- 
sand Dollars ($500,000.), or property which they may 
value at that amount, such valuation, when made by a 
majority of my executors to be conclusive for all pur- 
poses, * * *” * * * The direction to set aside securi- 
ties in the fixed amount precludes an inference that 
taxes were to be deducted.” 

In In re Thomson’s Will, 43 N. Y. S. 2d 392, a will was 
involved which directed that $20,000 be invested in 
Liberty Bonds. The testatrix created a life estate and 
a remainder in this fund and she directed that in case 
of any shrinkage of the principal, an equal amount 
was to be deducted from all gifts made by the terms of 
the will with the exception of the $20,000 which she re- 
quired to be “ ‘kept intact.’” In the opinion of the 
court it is said: ‘There remains to be considered the 
question as to whether the following article of the will 
indicates an intent that said legacy of $20,000 was to 
be preferred, and as to whether such language imports 
an intent that the estate taxes thereon should or should 
not be prorated among the recipients thereof: ‘In case 
of any shrinkage of the Principle, an equal amount to 
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be deducted from every ones share with the exception 
of the amount of $20000, which is to be kept intact & 
the same to be invested as heretofore stated” * * * It 
appears that as of the death of the decedent * * * her 
assets had dwindled to * * * an amount less than the 
sum total of all general legacies, and that consequently 
in all probability there must be an abatement. The di- 
rection that said amount ‘be kept intact’ clearly demon- 
strates an intent that said legacy was to be preferred 
over other legacies. * * * As to the second question with 
respect to the apportionment of estate taxes, it is well 
established that in the absence of a contrary testamen- 
tary intent, all legatees must bear their proportionate 
share of such taxes. * * * The established policy of this 
state, that estate taxes shall be prorated, is capable of 
testamentary reversal where the testator ‘otherwise di- 
rects in his will’. Matter of Duryea’s Estate, 277 N. Y. 
310, 14 N. E. 2d 369, 124 A. L. R. 647. I am satisfied 
that the language of the will demonstrates a desire of 
the testatrix not only that the legacy in favor of her 
brother be preferred over other legacies, as herein- 
above determined, but that also she intended that such 
legacy remain ‘intact’, unimpaired by any deductions 
whatsoever. The phrase ‘which is to be kept intact,’ 
interpreted in the light of the circumstance that the will 
is holographic, is a clear declaration that the said lega- 
tee is exempt from contribution to the payment of the 
estate taxes.” 

Estate of Pearson, 90 Cal. App. 2d 436, 203 P. 2d 52, in- 
volved the interpretation of a will. The court said: 
“Appellant contends that the language appearing in the 
will that ‘said real property and premises herewith 
devised shall be free and clear of all liens of any kind 
and character and description’ evidences an intent of 
testator that she should receive all of the property de- 
vised to her without deduction of the state inheritance 
tax or its prorata share of the federal estate tax. In 
answer thereto respondent in effect argues that at most 
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the provision in question could only be applicable to 
liens against the real property in existence at the time 
of the testator’s death, such as mortgage liens or other 
evidence of indebtedness but not the liens, if any, at- 
taching by virtue of federal estate or state inheritance 
taxes. * * * Turning to the said provision of the will 
it seems clear that the testator’s intent was that appel- 
lant should receive the real property free and clear of 
all liens, since the provision by its terms is applicable 
only to the devise of the real property and by its con- 
text is not applicable to the bequests of personal prop- 
erty. To this extent we agree with respondent’s conten- 
tion but we cannot agree with his further argument that 
the liens created by the applicable taxing statutes are 
not such liens as were contemplated by the testator. 
* * * Neither the phrase ‘at the time of my death’ as 
- stated in the will, nor ‘at the date of death’ as provided 
in the federal and state taxing statutes, appear to be 
wholly irreconcilable to one another. Possibly the 
phrase as used in the will is neither as clear nor as pre- 
cise as it could be. However, that should not be allowed 
to defeat what appears to this court to have been the 
clear intent of the testator—that the petitioner herein 
should receive his home free and clear of all liens at 
the time of his death which, in accordance with such 
interpretation, would include the liens of both federal 
estate and state inheritance taxes as well as other evi- 
dences of incumbrance. * * * From our interpretation 
of the will as stated above it necessarily follows that in 
determining the amount of state inheritance and federal 
estate taxes which the executor was authorized to deduct 
from the share of the estate distributed to appellant, the 
value of the real property so devised cannot be con- 
sidered.” 

In In re Furry’s Will, 196 Misc. 763, 92 N. Y. S. 2d 349, 
the will considered by the court created a trust for the 
benefit of the wife of the testator and gave her the 
right to occupy a house. The trustee was directed to 
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pay “‘all charges accruing on said property while she 
so occupies same’” and the trustee was authorized to 
invade the corpus in the event of an accident, catas- 
trophe, emergency, or prolonged illness of the wife. The 
court said: “The immediate beneficiary of the entire 
net estate of the testator is his widow, Ethel R. Furry. 
* * * The only additional material provisions of the will 
are that the trust created primarily for the widow’s bene- 
fit is subject to invasion of corpus in the event of ‘an 
accident, catastrophe, emergency or other prolonged ill- 
ness’ and that a power of sale of real estate is accorded 
subject, however, to the right of the widow to continue 
to live at testator’s last residence * * * as long as she 
may choose to do so, the said trustee to ‘pay all charges 
accruing on said property while she so occupies same’. 
* * * In the present case, the testator’s failure to pre- 
scribe the source of the payment of the charges in ques- 
tion either from one or the other of the two possible 
alternatives makes it presently necessary that his most 
probable intent be gathered as indicated by the com- 
posite consideration of all the various criteria deter- 
minative thereof. * * * One of the primary rules of 
construction is that any question of intent must be re- 
solved from a consideration of the will as a whole, 
gathered from its ‘four corners’. In this connection, 
there are certain applicable observations. The testator 
first gave all of the net income from his entire estate 
to his wife. He next gave her the use of his residence 
to the full extent of her life if she shall choose to have 
it so. (If she might ever choose otherwise, the resi- 
dence property must be sold and its proceeds incorporated 
in the trust for her benefit.) He also incorporated an 
invasion clause in relation to the trust to take care of 
his widow in the event of unforeseeable emergencies 
which he apparently contemplated might be beyond her 
financial ability to cope with. * * * These provisions 
of the will indicate beyond any serious question that the 
primary intent of the testator was to provide for his 
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widow in preference to any other beneficiary, none of 
whom were of any blood relationship to himself. He 
was a prominent industrialist who must, rationally, be 
assumed to have had in mind that the residence property 
would be unproductive of income as long as occupied by 
his widow, and that, if it might be necessary to use a 
great part of the income from the trust to pay carrying 
charges on the residence, it would endanger her secu- 
rity, only to result in some aggrandizement of gifts to 
other and secondary objects of his bounty. The invasion 
clause by itself indicates he thought he was providing 
for all contingencies including improbable emergencies. 
* * * T conclude that the testator’s intent in respect to 
the direction to the trustee to ‘pay the same’ (charges 
accruing) was that he meant that such charges be paid 
from corpus.” 

In re Meynen’s Estate, 173 Misc. 19, 18 N. Y. S. 2d 62, 
interpreted a will which contained a provision that the 
testator directed: “ ‘that out of my total estate avail- 
able for distribution, shall be paid in full the legacy given 
to Katherine N. Ackert in paragraph Second of this 
my Will, and said legacy shall not abate unless said 
total estate is insufficient for this purpose, in which case 
it shall be used exclusively for its payment so far as 
possible.” In the opinion the court said: “It is out 
of the balance remaining testator has directed that the 
legacy in question shall be paid. His intention to charge 
the available balance with the prior payment of the 
legacy is emphatically expressed. He desired that she 
should receive the full sum of $65,000, undiminished 
by any tax or other charge. Her legacy was not to abate 
unless his estate was insufficient to make payment in 
full, and in such contingency it was to be used exclu- 
sively for its payment so far as possible. I think the 
testator has clearly expressed an intention to relieve 
this legacy from sharing any burden of the taxes.” See, 
also, Annotation, 37 A. L. R. 2d 132. 

The monthly payments of $100 to Ella Saul and Lebbie 
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Blocker, respectively, were directed by the testatrix to 
be effective ‘beginning with the date of my death.” 
The executor was directed to pay these amounts monthly 
from the estate of the testatrix to each of the named 
beneficiaries during the administration of the estate, 
and thereafter during the life of each of the beneficiaries 
the amounts were required to be paid by appellants or 
the survivor of them. In the event of the illness or 
disability of the beneficiaries or either of them ap- 
pellants were required to care for them or the one 
requiring special care but during such period of 
illness or disability the monthly payments for 
the benefit of appellees were to cease. The monthly 
payments and the obligations for special care of the bene- 
ficiaries were made a perpetual lien on the real estate 
devised by testatrix to appellants. The intention of 
the testatrix in this regard is reasonably certain. She 
obviously provided a minimum support for her faith- 
ful friends and loyal companions for the life of each by 
monthly equal payments to them respectively and in 
the event of illness or disability the gift of each was 
the amount required to provide them suitable care. 
During any period of illness or disability the fixed 
monthly payments were discontinued. The gifts to 
each of the beneficiaries were assured by a lien on the 
real estate of the testatrix devised to appellants. 

Appellants assert that the executor should be in- 
structed to collect from Lebbie Blocker on account of 
death taxes $2,382.21 or that this amount be amortized 
over his life as a net deduction from the monthly sum 
of $100 of $21.25 so that he would receive only $78.75 
monthly instead of $100 monthly; and that the executor 
should be instructed to collect from Ella Saul $2,650.37 
on account of death taxes or that this amount be amor- 
tized over her life as a net deduction from the monthly 
sum of $100 of $22.77 so that she would receive $77.23 
monthly instead of $100 monthly. 

A provision of a will to pay legacies or bequests com- 
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mencing immediately or soon after the death of the tes- 
tator has been determined as manifesting an intention 
of the testator that such a gift should be paid before 
estate taxes are or can be estimated and as indicating 
an intention that such a gift is exonerated from diminu- 
tion by death taxes under the apportionment acts. 

In re Reben’s Will, 115 N. Y. S. 2d 228, contains the 
following: “Direction in fourth article of will that 
legacies referred to therein be paid within six months 
of date of testator’s death, and direction in seventh 
article of will that residuary legacies were not to be 
paid until all legacies contained in fourth article had 
been paid in full, showed a clear intent on part of testa- 
tor to exonerate legacies under fourth article of will 
from any estate tax burden.” 

In re James’ Estate, supra, contains this language: 
“Each of the legacies in separate paragraphs for the 
benefit of her three secretaries and her housekeeper 
contains the significant direction that payment should 
be made to these legatees ‘as soon as may be after my 
death.’ Certainly there is no indication of purpose that 
payment should be deferred until the taxes were finally 
assessed after a period of two or three years or, more 
important, that these legacies should be burdened wal 
any share of such taxes.” 

Annotation, 37 A. L. R. 2d 147, discusses this Sabjedt 
as follows: ‘There is ordinarily a delay of more. than 
one year before the debts and charges against the es- 
tate can be determined so that the estate taxes can be 
calculated. Therefore a direction to pay certain ‘lega- 
cies as soon as possible or within six months after the 
testator’s death manifests an intention that such gifts 
should be paid before the estate taxes are determined 
and tends to indicate an intention that they be exon- 
erated from the burden imposed under the apportion- 
ment statute.” 

In 28 Am. Jur., Inheritance, Estate, and. Gift: Taxes, 
§- 529, -p: 374, the author states: - “On the other -hand, 
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in particular circumstances the following provisions have 
been held to shift the burden of death taxes: a direc- 
tion for equality among children, a provision for pay- 
ment of a ‘net’ amount, provision for a legacy payable 
out of ‘my total estate available for distribution, and a 
direction to pay legacies as soon as possible or within 
6 months after the testator’s death—this being a time 
shorter than that normally required to determine the 
debts and charges against the estate.” 

The terms of the will of the testatrix evidence her in- 
tention that the gifts therein made to Ella Saul and 
Lebbie Blocker should not be diminished to any extent 
by the payment of any part of the inheritance or federal 
estate taxes. 

The judgment should be and it is hereby affirmed. 

AFFIRMED. 


E. R. SPRINGER ET AL., APPELLANTS, V. JOHN J. HENTHORN, 
APPELLEE. 
100 N. W. 2d 521 


Filed January 8, 1960. No. 34708. 


1. Trial. Under section 25-1315.02, R. R. S. 1943, a motion for 
directed verdict is an absolute prerequisite to a motion for 
judgment notwithstanding the verdict, and the trial court cannot, 
either upon its own motion or upon motion for judgment not- 
withstanding the verdict, set aside a verdict and enter a judg- 
ment notwithstanding the verdict, where no preliminary motion 
for a directed verdict has been made. 

2. Appeal and Error. On appeal, our authority is no greater 
than that of the trial court. 

In order that assignments of error as to the admission 
or rejection of evidence may be considered, the holdings of this 
court require that appropriate reference be made to the specific 
evidence against which objection is urged. 

4. Sales. Where a seller seeks to rectify a defective condition 
because of a warranty made at the time of the sale thereof 
ordinarily the seller is liable for costs of such repairs. And, by 
doing so, any time limitation on the warranty is thereby waived. 
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5. 


10. 


11. 


Sales: Damages. Ordinarily, the measure of damages for 
breach of warranty of quality or condition is the difference 
between the value of the property at time of sale and the value 
it would have had if as warranted. 

However, all damages in contemplation of the 
parties to the contract, or which naturally may result from a 
breach of a warranty, accrue in favor of the party injured by 
such breach. What are sometimes denominated consequential 
damages may be recoverable in an action for a breach of war- 
ranty, if they are certain and determinate in nature or amount, 
or can be rendered so by evidence, and are also directly at- 
tributable to the breach of the contract as their cause. 
Damages: Evidence. The amount of damages awarded by a 
jury must be sustained by ascertained and established facts, or 
it will be set aside. 

Damages: Trial. A jury should be fully and fairly informed as 
to the various items of damages which it should take into 
consideration in arriving at its verdict. In this respect it is 
the duty of the trial court to instruct as to the proper basis 
upon which damages are to be assessed for each such item. 
Trial. The charge of the trial court to the jury should be con- 
fined to the issues presented by the pleadings and supported 
by the evidence. 

It is error for the trial court to submit to the jury an 
issue pleaded by the defendant which, under the evidence ad- 
duced in the case, affords no basis for recovery. 

A verdict cannot be based on mere speculation or con- 


jecture. 


APPEAL from the district court for Hamilton County: 


JOHN D. ZEILINGER, JupcE. Reversed and remanded. 


Edgerton & Powell, for appellants. 
Charles L. Whitney, for appellee. 


Heard before CARTER, MressMoRE, YEAGER, CHAPPELL, 


WENKE, and Bostaucu, JJ. 


WENKE, J. 
This is an appeal from the district court for Hamilton 


County. The action was originally brought on January 
21, 1958, in the county court of Hamilton County by E. 
R. Springer and Ralph Olson, doing business as Springer- 
Olson Company, a partnership, against John J. Hen- 
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thorn. The purpose of the action is to recover from 
defendant the sum of $112.55, with interest thereon at 
7 percent from September 13, 1954, being the balance 
allegedly owing on an open running account of defendant 
with plaintiffs for goods, merchandise, and labor sold 
and furnished to defendant, which goods, merchandise, 
and labor, plaintiffs allege, were furnished to defendant 
at his request and for which he promised and agreed 
to pay, but has failed to do so. Defendant filed an 
answer wherein he denied being indebted to the plain- 
tiffs as claimed by them, although in his testimony he 
admits owing $69 thereof. Defendant also filed a coun- 
terclaim wherein he alleged plaintiffs are indebted to 
him in the sum of $175 for loss he suffered because of 
a breach by plaintiffs of a warranty given by them on 
a Ford tractor which he had purchased from plaintiffs 
on April 16, 1953. From the judgment rendered by the 
county court the plaintiffs appealed to the district court. 
In the district court the cause was tried on the same 
issues as in the county court. A jury brought in a 
verdict against the plaintiffs and for the defendant, 
fixing defendant’s damages at $175. Judgment was 
entered on the verdict. Plaintiffs filed two motions, one 
for judgment notwithstanding the verdict and the other 
for new trial. Both were overruled and the plaintiffs 
have perfected this appeal therefrom. It should be men- 
tioned that the trial court, as a condition for overruling 
these motions, required defendant to file a remittitur 
for $66.24. This the defendant did, thus reducing his 
judgment by that amount. 

Appellants contend the trial court erred in overruling 
their motion for judgment notwithstanding the verdict. 
Appellants did not make a motion for a directed ver- 
dict either at the close of appellee’s evidence or at the 
close of all the evidence. We have often said that: 
“Under section 25-1315.02, R. R. S. 1943, a motion for 
directed verdict is an absolute prerequisite to a motion 
for judgment notwithstanding the verdict, and the trial 
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court cannot, either upon its own motion or upon motion 
for judgment notwithstanding the verdict, set aside a ver- 
dict and enter a judgment notwithstanding the verdict, 
where no preliminary motion for a directed verdict has 
been made.” Kohl v. Unkel, 163 Neb. 257, 79 N. W. 2d 405. 
See, also, Allied Building Credits, Inc. v. Damicus, 167 
Neb. 390, 93 N. W. 2d 210; Pahl v. Sprague, 152 Neb. 681, 
42 N. W. 2d 367; In re Estate of Kinsey, 152 Neb. 93, 
40 N. W. 2d 526. And, on appeal, our authority is no 
greater than that of the trial court. This contention 
is not well taken. 

Appellants also contend that the trial court erred in 
admitting hearsay evidence when proper objection was 
made by them thereto. In Wieck v. Blessin, 165 Neb. 
282, 85 N. W. 2d 628, where this subject is fully dis- 
cussed, we held: “In order that assignments of error 
as to the admission or rejection of evidence may be con- 
sidered, the holdings of this court require that appro- 
priate reference be made to the specific evidence against 
which objection is urged.” See, also, Sanne v. Sanne, 
167 Neb. 683, 94 N. W. 2d 367; Davis v. Dennert, 162 
Neb. 65, 75 N. W. 2d 112; Flaherty v. Carskadon, 155 
Neb. 853, 53 N. W. 2d 756; Colbert v. Miller, 149 Neb. 
749, 32 N. W. 2d 500; Joiner v. Pound, 149 Neb. 321, 31 
N. W. 2d 100. Appellants’ assignments of error as to 
the admission of the evidence complained of do not meet 
this requirement. 

Appellants, as a partnership, operated a business in 
Aurora, Nebraska. On April 16, 1953, this partner- 
ship, through appellant Olson, sold appellee a new Ford: 
tractor, which appellee contends appellants expressly 
warranted against any defects which would make it 
unfit to perform normal farm tasks. Appellee, who 
had been a farmer for many years, was then living in the 
trade territory of Aurora. He had, prior to April 16, 
1953, purchased Ford tractors from Olson on two occa- 
sions, one in 1947 and the other in 1949. Thus it be- 
comes apparent that appellant Olson knew the pur- 
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pose for which appellee was purchasing the tractor. 

The burden of proof on the counterclaim was on ap- 
pellee. Mueller v. Keeley, 165 Neb. 243, 85 N. W. 2d 
309. From the evidence adduced a jury could find 
there was an express warranty on the tractor against 
any defects; that the tractor was defective in many 
respects, such as the brakes, gears, transmission, clutch, 
power lift, and overdrive; that these defective conditions 
affected the tractor’s operation and, on many occasions, 
prevented appellee from using it to perform the normal 
farm tasks for which it had been purchased; that ap- 
pellants, on numerous occasions and as late as September 
1955, endeavored to correct these defective conditions 
but were not completely successful in doing so; that 
such repairs were usually performed without expense 
to appellee; and that the Tractor and Implement Divi- 
sion of Ford Motor Company, as late as March 5, 1957, 
advised their Lincoln distributor of appellee’s problem 
and requested it to make a further investigation. 

Appellants contend the trial court erred in its in- 
structions to the jury by referring to a warranty “to 
perform normal farm tasks,” which appellee had pleaded, 
as reference thereto appears in instructions Nos. 2, 6, 9, 
10, and 14. It should be remembered that the counter- 
claim is based on a breach of warranty and not on fraud 
because of misrepresentation. 

As we have already stated, a jury could properly 
find, from the evidence adduced, that there was an ex- 
press warranty against any defects in the operation of 
the tractor. This is particularly true in view of the 
conduct of appellants in their endeavor to repair the 
tractor, free of charge, and to put it in operating con- 
dition together with the activities of the Tractor and 
Implement Division of Ford Motor Company to the 
same end. 

Section 69-415, R. R. S. 1943, insofar as here material, 
provides: “Subject to the provisions of this act and 
of any statute in that behalf, there is no implied war- 
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ranty or condition as to the quality or fitness for any 
particular purpose of goods supplied under a contract 
to sell or a sale, except as follows: (1) Where the 
buyer, expressly or by implication, makes known to the 
seller the particular purpose for which the goods are 
required, and it appears that the buyer relies on the 
seller’s skill or judgment (whether he be the grower 
or manufacturer or not), there is an implied warranty 
that the goods shall be reasonably fit for such purpose. 
* * * (6) An express warranty or condition does not 
negative a warranty or condition implied under this 
act unless inconsistent therewith.” 

Under these provisions of this statute the law im- 
plied a warranty that the tractor purchased by appellee 
was reasonably fit, suited, and adapted to the general 
purposes for which it was made and sold which, in this 
case, was the performance of normal farming tasks; 
that is, there was an implied warranty that the tractor 
would not be unfit, because of defective materials used 
or workmanship performed by the manufacturer, to per- 
form the ordinary tasks of the kind of work for which 
it was purchased. See, Mueller v. Keeley, supra; Re- 
frigeration Discount Corp. v. Richards, 135 Neb. 856, 
284 N. W. 343; 77 C. J. S., Sales, § 330, p. 1192. 

Appellants also contend that appellee’s claim for war- 
ranty credit on the account is for items furnished long 
after the warranty had expired. There is no direct evi- 
dence as to the length of time the warranty was to 
cover. The record does show that the last item on the 
account in September 1955, related to repairs made by 
appellants in an endeavor to put the tractor in good 
operating condition because of the warranty given there- 
on at the time of sale. 

Where a seller seeks to rectify a defective condition 
because of a warranty made at the time of the sale 
thereof ordinarily the seller is liable for the costs of 
such repairs. 77 C. J. S., Sales, § 330, p. 1192. And, 
by doing so, any time limitation on the warranty is there- 
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by waived. Advance Thresher Co. v. Vinckel, 84 Neb. 
429, 121 N. W. 431; Ditto v. International Harvester Co., 
105 Neb. 544, 181 N. W. 544. 

Appellants further contend there was no evidence ad- 
duced upon which a jury could properly base its ver- 
dict of damages in the sum of $175. 

In Long v. Carpenter, 154 Neb. 862, 50 N. W. 2d 67, 
we said: “Ordinarily, the measure of damages for 
breach of warranty of quality or condition is the differ- 
ence between the value of the property at time of sale 
and the value it would have had if as warranted. Cox v. 
Greenlease-Lied Motors, 134 Neb. 1, 277 N. W. 819. 

“However, as held in Burr v. Redhead, Norton, Lath- 
rop Co., 52 Neb. 617, 72 N. W. 1058: ‘All damages in 
contemplation of the parties to the contract, or which 
naturally may result from a breach of a warranty, ac- 
crue in favor of the party injured by such breach. 

“What are sometimes denominated “consequential 
damages” may be recoverable in an action for a breach 
of warranty, if they are certain and determinate in 
nature or amount, or can be rendered so by evidence, 
and are also directly attributable to the breach of the 
contract as their cause.’ See, also, Punteney-Mitchell 
Mfg. Co. v. Northwall Co., 66 Neb. 5, 91 N. W. 863. 

“As stated in 88 A. L. R. 1440, quoting from 24 R. C. 
L. 76: ‘“The right to recover special damages is sub- 
ject to two conditions or limitations: (1) That the dam- 
ages must be such as may fairly be supposed to have 
entered into the contemplation of the parties when they 
made the contract, that is, must be such as might natur- 
ally be expected to follow its violation; and (2) they 
must be certain, both in their nature and in respect to 
the cause from which they proceed.”’” See, also, Ben- 
son v. Walker, 157 Neb. 436, 59 N. W. 2d 739; Sherrill 
v. Coad, 92 Neb. 406, 1388 N. W. 567. 

There was evidence adduced to the effect that ap- 
pellee was, under the foregoing principles, damaged be- 
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cause of the tractor’s failure to operate properly but 
no evidence was adduced as to the value thereof. 

“The amount of damages awarded by a jury must 
be sustained by ascertained and established facts, or it 
will be set aside.” Poels v. Brown, 78 Neb. 783, 111 N. 
W. 798. 

“A jury should be fully and fairly informed as to the 
various items of damages which it should take into 
consideration in arriving at its verdict. In this respect 
it is the duty of the trial court to instruct as to the 
proper basis upon which damages are to be assessed 
for each such item.” Baty v. Wolff, 162 Neb. 1, 74 N. 
W. 2d 913. See, also, Kroeger v. Safranek, 161 Neb. 
182, 72 N. W. 2d 831. 

“The charge of the trial court to the jury should be 
confined to the issues presented by the pleadings and 
supported by the evidence.” Kroeger v. Safranek, 
supra. 

“It is error for the trial court to submit to the jury 
an issue pleaded by the plaintiff which under the evidence 
adduced in the case affords no basis for recovery.” Van 
Wye v. Wagner, 163 Neb. 205, 79 N. W. 2d 281. 

A verdict cannot be based on mere speculation or 
conjecture. Van Wye v. Wagner, supra; Wessel v. City 
of Lincoln, 145 Neb. 357, 16 N. W. 2d 476; Securities In- 
vestment Corp. v. Krejci, 132 Neb. 146, 271 N. W. 287; 
Peabody v. Continental Life Ins. Co., 128 Neb. 23, 257 
N. W. 482. 

We think this contention of appellants has merit and, 
because thereof, the judgment should be reversed and 
the cause remanded to the district court for a new trial. 
It is so ordered. 

REVERSED AND REMANDED. 
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IN RE APPLICATION OF EDWARD D. KENNEDY FOR A WRIT OF 
HaBEAS Corpus. : 
Epwarp D, KENNEDY, APPELLANT, V. PATRICK CORRIGAN, 


SHERIFF OF DouGLAS CouNTy, NEBRASKA, APPELLEE. 
100 N. W. 2d 550 


Filed January 8, 1960. No. 34744. 


1. Habeas Corpus: Bail. In a case where bail in a criminal pros- 
ecution has been fixed and request has been made to the district 
court for reduction and fixation, which request has been refused. 
resort to habeas corpus to review the discretion of the district 
court is available. 


In a habeas corpus action the fixation of the 
amount of bail is a matter residing in the sound discretion of 
the court. 

3. Bail. Where bail has been fixed the presumption that it is 

‘ reasonable and not excessive prevails until the contrary is 
made to appear. 

4. Habeas Corpus: Bail. The petitioner in an action in habeas 
corpus, and also the respondent, may adduce evidence bearing 
on the question of whether or not the bail fixed is reasonable 
and not excessive. 

5. Bail. Matters proper to be considered in determining whether 
or not a sound discretion has been exercised in fixing bail are 
atrocity of the offense, the penalty authorized, the probability of 
the accused appearing to answer the charge if released on bail, 
his pecuniary condition, and the circumstances surrounding the 
case. 


APPEAL from the district court for Douglas County: 
Patrick W. Lyncu, Jupce. Affirmed. 


Jack L. Spence and Thomas P. Lott, for appellant. 


Clarence S. Beck, Attorney General, and Bernard L. 
Packett, for appellee. 


Heard before CARTER, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and Bos.Laucuy, JJ. 


YEAGER, J. 


This is an appeal in an action wherein Edward D. 
Kennedy, as petitioner by his attorney, filed a petition 
tor writ of habeas corpus the declared purpose of which 
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was to have the district court for Douglas County re- 
duce bail in the amount of $25,000 which had been 
fixed on a finding by the municipal court of the city 
of Omaha, Douglas County, Nebraska, of probable cause 
to believe that the petitioner was guilty of the crime 
of “possession of burglar tools,” and to fix bail in an 
amount in conformity with the petitioner’s constitutional 
rights. Patrick Corrigan, sheriff of Douglas County, Ne- 
braska, was named as respondent. The petitioner was 
at the time in the custody of the sheriff. By the peti- 
tion it was alleged that the bond of $25,000 was fixed 
in the municipal court on September 16, 1959, and that 
a motion was filed in the district court for a reduction 
of the amount on September 17, 1959, which was over- 
ruled on September 18, 1959. 

A writ requiring the production of the petitioner was 
duly issued, and according to the terms of an order in 
the transcript the respondent made a return and pro- 
duced the petitioner in court. The transcript contains no 
pleading which denies the allegations of fact contained 
in the petition. A hearing was had on September 29, 
1959, and the petition was denied. From this order the 
petitioner has appealed. He will hereinafter be re- 
ferred to as appellant and the respondent will be re- 
ferred to as appellee. 

It is proper to state here that in this case on the 
record there is, properly speaking, no factual dispute. 
There is a bill of exceptions but it contains little bearing 
on the questions here for consideration. The only basic 
facts in the case are that the appellant stood charged 
with the offense of “possession of burglar tools”; that bai! 
was fixed at $25,000; that he applied to the district court 
for a reduction thereof; and that a judge of the district 
court denied his application. These allegations of fact are 
not denied. It is further pointed out that no question has 
been raised of whether or not the offense with which 
the appellant is charged is bailable. The parties have 
proceeded on the assumption that it is a bailable offense. 
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The first question presented for consideration is that 
of whether or not the issue of the excessiveness of bail 
under the conditions described in the petition may be 
raised and adjudicated in a habeas corpus proceeding 
in the district court, and in case of an adverse ruling in 
that court whether or not a review may be had on the 
merits in this court. 

The appellee contends substantially that when there 
has been a request to the district court for reduction 
and fixation of bail and a ruling had thereon denying 
the request the only remedy is that of appeal from that 
ruling to this court. 

This contention of the appellee cannot be sustained. 
This court, in the case of In re Scott, 38 Neb. 502, 56 
N. W. 1009, a case similar in the particulars to this one, 
made this clear. That was an action in habeas corpus 
in which one in custody on a criminal charge was seek- 
ing a reduction of the amount fixed for bail. 

In arriving at its conclusion as to whether or not 
habeas corpus was available the court referred first to 
section 346 of the then criminal code. This section 
designates those who may fix and take bail in bailable 
offenses. The substance of this section appears in section 
29-901, R. R. S. 1943. There is more to the new section 
than this but this portion is in nowise negatived. 

The opinion then refers to section 358 of Chapter 
34 of the then criminal code. This section, with refer- 
ence to habeas corpus as applied to a person in custody 
charged with an offense, contains the following: “And in 
case the person or persons applying for such writ shall 
be confined or detained in a legal manner, on a charge 
of having committed any crime or offense, the said judge 
shall, at his discretion, commit, discharge, or let to 
bail such person or persons, * * *.” The substance of 
this section is contained in section 29-2806, R. R. S. 1943. 

In application of the provision to the situation the 
court said: “Suppose in violation of the constitutional 
provisions excessive bail be demanded and the pris- 
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oner required to give a recognizance in a sum greatly 
in excess of that which the nature of the offense and 
the circumstances of the case demand. Would it for 
a moment be contended that the prisoner is without 
a remedy? Certainly not. He may in such a case in a 
proceeding by habeas corpus have the amount of bail 
reduced or fixed anew under the section last above 
quoted.” 

This case has never been reversed and nothing has 
been presented which is deemed sufficient to justify 
a departure from the conclusion arrived at in the opin- 
ion or criticism of the reasoning on which it is predicated. 

It then becomes necessary to review and pass upon 
the question of whether or not the district court erred 
in refusing to reduce the bail of appellant below $25,000, 
and if it did so err to fix the proper amount. In a 
determination of this question a rule for guidance is 
that without evidence the person charged with the 
criminal offense is for the purpose of bail presumed to 
be guilty. See In re Scott, supra. 

This presumption however may be overcome by proof, 
and the court may take evidence relating to the truth- 
fulness of the charge for the purpose of arriving at a 
conclusion as to the amount of bail to be exacted. See 
In re Scott, supra. 

Incidents to be taken into consideration in fixing bail 
as pointed out are numerous. In the case of In re Scott, 
supra, it was said: “Many things should be taken into 
consideration in fixing the amount of bail, such as the 
atrocity of the offense; the penalty which the law au- 
thorizes to be inflicted in case of a conviction; the prob- 
ability of the accused appearing to answer the charge 
against him, if released on bail; his pecuniary condition 
and the nature of the circumstances surrounding the 
case,” ~ 

The adduced evidence as to these elements shows 
only and generally that the appellant had on other 
occasions been released on bail and that he responded 
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as required without difficulty. The only other pertinent 
inforrnation ig that which may be gleaned from the 
statutes and that is that the penalty for the offense 
charged is imprisonment in the penitentiary for not 
less than 1 nor more than 5 years. Neither party on 
the hearing in the district court chose to submit other 
or further evidence bearing on the proper elements 
of inquiry. 

The question therefore was, on the record, that of 
whether or not the bail of $25,000 demanded was un- 
reasonable and disproportionate, under the limited dis- 
closure, to the crime charged. There is no fixed pat- 
tern in this jurisdiction whereby this question may be 
resolved. This court has said that it is a question 
of discretion and that the discretion of the court fixing 
the amount of bail, in the absence of abuse, will be ac- 
cepted. See In re Scott, supra. 

Many cases from different jurisdictions are referred 
to in an annotation, 72 A. L. R. 801, wherein the various 
phases of this subject and the propriety of the amount 
of bail under different circumstances and as to different 
charges of crime are considered. The citations will not 
be set out herein. No pattern or guide as to reason- 
ableness of bail flows from these cases. In some the 
court in fixing the amount of bail which was under 
examination had before it extraneous facts bearing on 
the question and in others this does not appear to have 
been true. 

It appears therefore that since, as already pointed 
out, the fixing of bail is a matter of discretion which 
discretion will be upheld unless it has been abused, 
this case must turn upon the question of whether or 
not the district court abused its discretion in refusing to 
reduce the bail below $25,000. 

The appellant has failed to present this court with 
a record containing evidence of the surrounding facts 
and circumstances relating to the matter of sufficiency 
of bail and the question of the discretion of the court 
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in fixing it, as it has been made clear he had the right 
to do. There is the same lack of showing on the part 
of the appellee. The burden of showing here that the 
bail was excessive, however, was upon the appellant. 
‘In the absence of a showing such as indicated it may 
not well be said that in this instance the action of: the 
district court in refusing to reduce bail amounted.;to 
an abuse of discretion, especially in view of the penalty 
provided by law for the criminal offense with which 
appellant is charged. Cees 
In the light of this the judgment of the district court 
is affirmed. 
AFFIRMED. 


DonaLp J. PALTANI, APPELLEE, V. JOSEPHINE CREEL, 


APPELLANT. 
100 N. W. 2d 736 


Filed January 15, 1960. No. 34595. 


1. Children Born Out of Wedlock: Actions. In this state, a com- 
-  mon-law jurisdiction, an action for the purpose of legitimating 
or determining the paternity of a child born out of wedlock 
and obtaining support and maintenance for such child depends 
upon statutory authority for its maintenance. 


2. In an action the sole purpose of which is to 
have determined the paternity of a child born out of wedlock, 
the proceeding must be in accordance with the provisions of 
section 13-106, R. R. S. 1943, or section 13-113, R. S. Supp., 1957. 

3. In this case a valid cause of action within the 


meaning of section 13-106, R. R. S. 1948, or section 13-1138, 
R. S. Supp., 1957, has not been pleaded or proved. 

4, Marriage. In a case wherein there is an issue as to the nullity 
of a marriage and a decree of nullity has been rendered, the 
court may decree what it shall deem proper concerning the care, 
custody, and maintenance of minor children of the parties. 


APPEAL from the district court for Douglas County: 
HERBERT RHOADES, JupGE. Reversed and remanded. 
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Schrempp & Lathrop, Henry C. Rosenthal, Jr., and 
Simon J. Albracht, for appellant. 


Clayton H. Shrout and James H. Moylan, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucuH, JJ. 


YEAGER, J. 

This is an action in equity by Donald J. Paltani, 
plaintiff and appellee, against Josephine Creel, defend- 
ant and appellant, which was tried in the district court 
for Douglas County, Nebraska, the purpose of which 
was to have himself declared the father of two children 
born out of wedlock to the defendant; to be declared 
entitled to all rights attendant “upon being the father 
of said children’; and for such other and further relief 
as equity may require. 

To the petition on which the action is based the de- 
fendant filed a demurrer on the ground that the court 
was without jurisdiction and on the further ground 
that the petition did not state a cause of action. The 
demurrer was overruled after which an answer was 
filed. The demurrer was preserved in the answer. 

The action came on for trial and at its conclusion the 
court decreed that the plaintiff was the father of the 
two children; that he pay $10 a week for each child 
for support and maintenance until the further order of 
the court; and that he was entitled to “the right of rea- 
sonable visitation” of the children until the further 
order of the court. From this judgment the defendant 
has appealed. 

The brief of appellant contains five assignments of 
error but in the light of the view taken the substance 
of only one requires consideration in this opinion. That 
one presents the question of whether or not the peti- 
tion states a cause of action. 

This is a direct action, as has already become appar- 
ent, by an alleged father of two children born out of 
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wedlock the primary purpose of which is to have him- 
self declared the father. This purpose is not in anywise 
incidental to other relief which is proper for consider- 
ation in an action cognizable in equity. 

Every question which is presented by the assignment of 
error which has been urged by the appellant and re- 
sponded to by the appellee has been fully answered, ad- 
versely to the appellee, by the opinion in Timmerman v. 
Timmerman, 163 Neb. 704, 81 N. W. 2d 135. In that case 
it was said: “In this state, a common-law jurisdiction, 
an action for the purpose of legitimating or determin- 
ing the paternity of a child born out of wedlock and 
obtaining support and maintenance for such child de- 
pends upon statutory authority for its maintenance.” 

With reference to the method to be employed in the 
determination of paternity it is said in the same case: 
“In an action the sole purpose of which is to have de- 
termined the paternity of a child born out of wedlock, 
the proceeding must be in accordance with the provi- 
sions of section 13-106 or 13-113, R. R. S. 1943.” Sec- 
tion 13-113, R. R. S. 1943, was amended by action of the 
1955 Legislature but not in any sense pertinent here. 

The appellee contends however that by authority of 
this same case his action in equity for the purposes 
declared in the petition is proper. He relies upon the 
fact that in that case which was an action triable in 
equity a decree declaring paternity of a child born out 
of wedlock was rendered. 

It is true that in that case the right of the court to 
adjudicate paternity of a child born out of wedlock 
was upheld. The right to maintain an action in equity 
for that sole purpose however was not declared or up- 
held. Such a right, as pointed out, was expressly denied. 

That action as instituted was for divorce. After the 
action was instituted the validity of the marriage was 
appropriately brought into question and it was by the 
decree of the court nullified. The court then decreed 
paternity and fixed the custody of a child born of the 
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parties, and made provision for his maintenance. It 
was this action that was approved by this court. 

The action was not approved, however, on the ground 
that it was in the exercise of the general equity power 
of the court. It was, as is pointed out in the opinion, 
pursuant to power granted and declared in situations: 
such as the one presented under the facts of that case, 
namely, the power of the court in an instance where 
there was an adjudication of nullity of a marriage. 
The provision is section 42-311, R. R. S. 1943, and the 
part which is of significance here is the following: 
“Upon pronouncing a sentence or decree of nullity of 
a marriage * * * the court may make such further 
decree as it shall deem just and proper concerning the 
care, custody, and maintenance of the minor children 
of the parties, * * *.” It is not pleaded or otherwise 
contended that in the present action the question of the 
validity of a marriage is involved. 

In the light of this, unless this court is to depart from 
what was said in Timmerman v. Timmerman, supre, 
it must be said that no valid cause of action was 
pleaded and the demurrer should have been sustained 
and the action dismissed. There is no disposition to 
so depart. 

The judgment of the district court is Becorainely re- 
versed and the cause remanded. 

REVERSED AND REMANDED. 

Srmmons, C. J., not participating. 


Brert ARMBRUSTER ET AL., APPELLANTS AND CROSS- 
APPELLEES, V. STANTON-PILGER DRAINAGE DISTRICT, 
APPELLEE AND CROSS-APPELLANT. 

100 N. W. 2d 781 
Filed January 15, 1960. No. 34614. 


1. Appeal and Error. When this court determines the law of the 
case on appeal, the trial court is bound thereby and its judgment 
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in accordance therewith will not ordinarily be disturbed::on a 


subsequent appeal. 


Generally, however, if other and different issues of 
fact and of law relating thereto have been properly adduced and 
presented in a new trial, the law of the case is not contrelting 
thereof in a subsequent appeal. 

Drains. The method of financing improvements and repairs of 
a drainage system and the plans for accomplishing the result 
are ordinarily within the discretion of the board of supervisors 
of the district, but it must act, and its acts must be commen- 
surate with its legal duty. 

Constitutional Law: Eminent Domain. When land is taken out- 
side the boundaries of the right-of-way condemned, it constitutes 
a second taking of private property for a public use and liability 
attaches therefor under Article I, section 21, of the Constitution. 
Injunction. A party seeking an injunction must establish by 
competent evidence every controverted fact necessary to entitle 
it to relief and an injunction will not lie unless the right is 
clear, the damage is irreparable, and a remedy at law is inade- 
quate to prevent a failure of justice. 

Acts which destroy or result in a serious change of 
property cither physically or in the character in which it has 
been held or enjoyed have been held to do an irreparable injury. 
Ordinarily where an injury wrongfully committed by 
one against another is continuous or is being constantly re- 
peated so that complainant’s remedy at law requires the bringing 
of successive actions, that remedy is inadequate and the injury 
will be prevented by injunction. 

In such cases, equity looks to the nature of the injury 
inflicted, together with the fact of its constant repetition or 
continuation, rather than to the magnitude of the damages in- 
flicted, as the ground of affording relief. 

Eminent Domain. The measure of damages for land taken for 
public use is the fair and reasonable market value of the land 
actually appropriated and the difference in the fair and reason- 
able market value of the remainder of the land before and after 
the taking. 

Everything which affects the market value is to be 
taken into consideration. The burden of additional fencing, and 
like matters, are to be included, not by being added together 
item by item, but to the extent that, taken as a whole, they 
detract from the market value of the property. 

Constitutional Law: Eminent Domain. In a suit to recover 
damages under the constitutional provision for damages to prop- 
erty for public use, it is immaterial whether the petition states 
a cause of action ex delicto or ex contractu. If the fact is 
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established that property has been damaged for public use, the 
owner is entitled to compensation. 

12. Eminent Domain. In fixing the damages sustained by a land- 
owner in consequence of the appropriation, or injury, of his 
property for a public use, every nonspeculative element of 
annoyance and disadvantage resulting from the improvement 
which would influence an intending purchaser’s estimate of the 
market value of such property may be taken into account. 

13. Estoppel. A party may not properly base a claim of estoppel 
in his favor on his own wrongful act or dereliction of duty, or 
on acts or omissions induced by his own conduct, concealment, or 
representations. 

There can be no waiver or estoppel unless the person 
against whom it is claimed had full knowledge of his rights and 
of facts which will enable him to take effectual action for their 
enforcement. No one can acquiesce in a wrong while ignorant 
that it has been committed, and that the effect of his action 
will be to confirm it. 

15. Release. General words in a release are ordinarily sufficient to 
bar a claim which had accrued at the date of the execution of 
the release, or a claim known to exist by the party signing it. 

However, when the amount received in settlement is 
grossly inadequate to compensate for the injuries sustained, that 
fact may be considered, with other evidence, as tending to show 
unfair practice, that the party has been overreached, and that 
the minds of the parties never met in consummation of a valid 
contract. 

17. . Also, even where parties fairly and honestly intend to 
settle their controversy for known injuries received, but there are 
injuries wholly unknown to the parties, of a serious character, 
which are not taken into consideration, a release given in set- 
tlement of the injuries, although purporting to be a release of 
all damages that may thereafter accrue, will be set aside on 
the ground of mutual mistake, as inequitable, unjust, and not 
complying with the intention of the parties. 


14. 


16. 


APPEAL from the district court for Stanton County: 
LYLE E. JACKSON, JuDGE. Reversed and remanded with 
directions. 


R. M. Mueting and R. J. Shurtleff, for appellants. 
Thomas L. Grady, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, and BosLaucu, JJ. 
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CHAPPELL, J. 

This case is here on appeal a second time. Our for- 
mer opinion is reported as Armbruster v. Stanton- 
Pilger Drainage Dist., 165 Neb. 459, 86 N. W. 2d 56. 
Therein plaintiffs, Bert Armbruster and Irene Arm- 
bruster, his wife, appealed, and we reversed the judg- 
ment of the trial court which had dismissed plaintiffs’ 
amended and supplemental petition on motion of defend- 
ant, Stanton-Pilger Drainage District, at conclusion of 
plaintiff’s case. We then remanded the cause for new 
trial. Plaintiffs’ action sought a mandatory injunction 
and damages against defendant. Hereinafter, when re- 
ferring to Bert Armbruster alone he will be called 
plaintiff, and when referring to both plaintiffs, they 
will be so designated. 

Except on the issues of plaintiffs’ alleged release of 
their claim for damages and their alleged estoppel to 
claim the same, this appeal will be considered in the 
light of the applicable and controlling rules appearing 
in Snyder v. Lincoln, 156 Neb. 190, 55 N. W. 2d 614, 
which held that: ‘When this court determines the 
law of the case on appeal, the trial court is bound there- 
by and its judgment in accordance therewith will not 
ordinarily be disturbed on a subsequent appeal.” Gen- 
erally, however, if other and different issues of fact 
and of law relating thereto have been properly adduced 
and presented in a new trial, the law of the case is 
not controlling thereof in a subsequent appeal. It would 
serve no useful purpose here to restate the determined 
rules of law which appear in our first opinion as sylla- 
bus points 2 to 8 inclusive. The entire record, includ- 
ing all evidence adduced by plaintiffs at the first trial 
together with all evidence adduced by the parties at 
the new trial, is now before this court for consideration. 

To clarify the situation, we point out that this case 
involved the alleged interference with and diversion 
by defendant of waters flowing in a small natural stream 
known as Cedar Creek, hereinafter called the creek, 
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which caused damages to plaintiffs’ land by erosion of 
said creek. In that connection, it is undisputed that 
prior, during, and subsequent to 1950, plaintiffs were 
joint owners of the north half of a described section of 
land in Stanton County. Prior to 1950, the creek en- 
tered plaintiffs’ land from the south at a point near 
the southeast corner, then flowed 3,960 feet north and 
northwest, then left plaintiffs’ land at their north line 
under a county bridge which spanned the creek on an 
east and west county road, thence flowed on north over 
land of another and emptied into the Elkhorn River, 
which flowed generally from east to west in a meander- 
ing course about 2,200 feet north of plaintiffs’ north line. 

It was stipulated as follows: That a petition to form 
defendant district under the provisions of sections 31- 
401 to 31-450, R. R. S. 1943, inclusive, was filed August 
19, 1949. It was signed by 12 named persons other than 
plaintiffs. The same day a statutory bond was filed 
which was signed by all such named persons except 
one. On October 11, 1949, five named directors other 
than plaintiffs were elected, who all continued to serve 
defendant as such for more than 5 years thereafter. 
On October 24, 1949, such directors instructed defend- 
ant’s engineer, theretofore employed by them, to pre- 
pare detailed plans, specifications, and cost estimates 
for the construction of a pilot channel, hereafter called 
ditch, with which to straighten the channel of the Elk- 
horn River. On February 9, 1950, such plans, specifica- 
tions, and cost estimates were presented to defendant’s 
directors, who approved and adopted a proposed plan 
which provided for the construction of a ditch 34 feet 
wide at the top, 24 feet wide at the bottom, and 10 feet 
deep, with a right-of-way 100 feet wide on each side, 
and such plans were left at all times thereafter in the 
custody of defendant’s lawyer. In that connection, it is 
undisputed that no part of plaintiffs’ land was within 
the boundaries of the district except plaintiffs’ described 
northwest 40 acres, and plaintiffs’ land, through which 
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the creek flowed and on which damages directly oc- 
curred by erosion, was entirely outside the boundaries 
of. the district. 

The record discloses that in 1950 defendant constructed 
the ditch over right-of-way acquired by it for the pur- 
pose of straightening the Elkhorn River channel and 
to provide for the passage of waters which would other- 
wise have flowed through the old Elkhorn River chan- 
nel. The ditch was constructed from west to east and 
then from east to west until it intersected or cut across 
the channel of the creek on land of another about 990 
feet north of plaintiffs’ north line. The ditch, which was 
completed by defendant in November or December 1950. 
was cut about 6 feet below the base or bed of Cedar 
Creek and the Elkhorn River, which created a waterfall! 
6 feet high where defendant’s ditch intersected the creek, 
-and the water therefrom emptied into the ditch. The 
evidence is conclusive that thus such waterfall created 
by defendant naturally and directly caused the channel 
of the creek to substantially erode upstream in the 
creek, thus deepening and widening the creek and con- 
tinuing to do so until it reached and entered plaintiffs’ 
land, and, as hereinafter observed, caused and con- 
tinued to cause substantial and irreparable damage to 
plaintiffs’ land and the use thereof, and to plaintiffs’ im- 
provements and structures on their land. 

Before such erosion caused by the waterfall had 
reached plaintiffs’ land, and before any material damage 
had been caused on their land, plaintiffs notified de- 
fendant of the apparent progressive damage which had 
already manifested itself on the land of another north 
of plaintiffs. However, although there were and are 
standard, practical, feasible, and effective structures, 
means, and methods by which defendant could have 
built and thereby arrested and prevented the damage 
to plaintiffs which naturally ensued, occurred, has con- 
tinued, and will continue to occur through all 3,960 
feet of plaintiffs’ land unless prevented, defendant has 
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failed and refused to employ any such means or methods. 
On June 27, 1952, before damages had occurred on 
plaintiffs’ land, they filed an original petition against 
defendant, praying for a mandatory injunction and re- 
quiring defendant to build some such structure in the 
bed and channel of the creek to prevent further erosion 
to and upon plaintiffs’ land. While such action was 
pending, the waterfall had eroded into plaintiffs’ land 
for some distance, deepening, widening, and eroding the 
bed and banks of the creek and causing substantial 
and irreparable damage to plaintiffs’ land and the use 
thereof, and to some improvements and structures on 
plaintiffs’ land. 

In the meantime, about August 25, 1952, plaintiffs 
consulted with and employed an engineer, and, as ad- 
vised by him, plaintiffs expended some $7,267.74 in 
the respective construction of three separate piling struc- 
tures in the creek on plaintiffs’ land, thereby attempt- 
ing to prevent further erosion and damages, but each of 
such structures eventually washed out during heavy 
rains and failed to stop the continued erosion. Plaintiffs 
had also expended substantial sums to protect, remove, 
or repair the property and improvements on their land 
which had been damaged or were threatened by the 
erosion. There is some evidence by plaintiffs’ engineer 
that the piling structures built by plaintiffs’ contractor, 
who was admittedly competent, failed to function as 
they should and would have done, because plaintiffs 
did not follow the engineer’s instructions and have 
enough concrete placed in the bed of the creek below 
the piling. However, such evidence was a mere con- 
clusion, of doubtful credibility as we view it, because 
in making an inspection he made no attempt to deter- 
mine, and admittedly never knew, how much concrete 
plaintiffs did have placed below the structure. In any 
event, the structures washed out substantially around 
the ends of the piling and not below the piling. In 
such respect, plaintiff testified positively that he fol- 
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lowed his engineer’s instructions and expended such 
sums in good faith, which is the important factor to 
be considered here because, as hereinafter observed, 
plaintiffs could not recover such sums as such in any 
event. 

Be that as it may, on July 2, 1953, plaintiffs filed an 
amended and supplemental petition, hereinafter called 
petition, repeating and elaborating upon the allegations 
of their original petition and seeking both a mandatory 
injunction and damages. Thereafter, on January 28, 
1954, defendant filed an answer denying generally and 
alleging as a defense that plaintiffs never filed with the 
secretary of defendant’s board of directors any notice 
of their claimed damages within 30 days after they oc- 
curred, as provided by section 31-451, R. R. S. 1943. De- 
fendant then prayed for dismissal of plaintiffs’ petition. 
However, thereafter, on November 16, 1955, defendant 
filed an amended answer renewing its previous allega- 
tions and also alleging as a defense that on July 13, 
1950 (which, it will be noted, was before the ditch 
had been constructed or any damage to plaintiffs was 
threatened or had occurred), plaintiffs allegedly satis- 
fied and released defendant from all damages, present 
and future, sustained by them, arising or growing out of 
construction of the ditch, whether plaintiffs’ damages 
were caused by negligence of defendant or otherwise. 
A copy of said release, admittedly signed by plaintiffs 
on July 13, 1950, was attached to and made a part of 
defendant’s amended answer. Defendant then renewed 
its prayer for dismissal. 

It is well here to say that such release provided in 
substance that for a consideration of $9.20 plaintiffs 
granted defendant the authority to construct and per- 
petually maintain such ditches or drains as necessary or 
expedient for the purpose of straightening or altering 
the then course of the Elkhorn River or providing a sys- 
tem of drainage within said district for surface or run- 
ning water over and upon a part of plaintiffs’ particu- 
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larly-described northwest 40 acres heretofore mentioned, 
which was within the district but through which the 
creek never flowed. The release then went on to 
grant defendant perpetual authority “upon the above 
described premises” to cut, remove, or destroy all trees 
or bushes growing or being within a distance of 100 
feet of the center line of any ditch constructed or exca- 
vated by defendant or of the center line of the Elkhorn 
River “where the course of such river remains un- 
changed” (and it did remain unchanged) which, as 
hereinafter observed, ran through an unused ninety- 
two hundredths of an acre, entirely located in said 
40 acres between the county road and plaintiffs’ ex- 
treme northwest corner of said 40 acres. The release 
also gave defendant perpetual authority within the area 
where the trees or brush might be destroyed, to con- 
struct and maintain such dikes, levees, or dams as might 
be deemed necessary by defendant. The release then 
agreed that the $9.20 consideration was received by 
plaintiffs in full settlement and satisfaction for all! 
damages, present and future, “to the above described 
premises or to any other premises owned by either of 
us within the boundaries of said Drainage District, or 
damage otherwise sustained by either of us, arising 
or growing out of the construction, excavation, or main- 
tenance of ditches, drains, dikes, levees, or dams upon 
the above described premises or upon other lands in said 
Drainage District,” whether such damage arose because 
of the negligence of defendant in the construction and 
maintenance of such works of improvement or other- 
wise. (Italics supplied.) In that connection, defendant 
relies solely upon the above-quoted obscure italicized 
language. It will be noted that the release refers re- 
peatedly to “upon the above described premises” which 
was a part of plaintiffs’ described 40 acres, the only 
portion of plaintiffs’ land “within the boundaries of 
said Drainage District.” It is apparent to us that un- 
less plaintiffs, as reasonably intelligent persons, were 
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particularly informed and warned or knew that the 
language “or upon other lands in said Drainage District,” 
meant that they thereby also released all damages, 
present and future, to their land, it would not and could 
not be so reasonably understood. 

On December 12, 1955, plaintiffs filed a reply travers- 
ing defendant’s allegations that plaintiffs had failed to 
comply with section 31-451, R. R. S. 1948. In such re- 
spect, plaintiffs alleged that they had complied there- 
with at their earliest known opportunity and that same 
was not required in any event to recover under the pro- 
visions of Article I, section 21, Constitution of Nebras- 
ka. With regard to plaintiffs’ alleged satisfaction and 
release of damages, plaintiffs denied generally and al- 
leged in substance that they did not know or realize 
and had never been informed by defendant, as it had 
the duty to do, that the proposed ditch would cut below 
the bed of the creek and thereby create a waterfall 
which would cause the creek to erode upstream and 
damage plaintiffs’ land outside the district in any re- 
spect; that the threatened damage to plaintiffs’ land 
was not apparent or known to them for a considerable 
time after the ditch had been constructed; that at the 
time plaintiffs signed said release, they did not know 
or intend, and were not informed that for a nominal 
and greatly inadequate consideration of $9.20, they 
were releasing any damages they might sustain by 
diversion of the creek from its bed or channel and such 
was not within the contemplation of either plaintiffs or 
defendant; that there was either a mutual mistake, or 
defendant overreached plaintiffs and took or seeks to take 
an unfair and unjust advantage of plaintiffs’ ignorance of 
facts then existing; and that equity should not relieve 
defendant from its unlawful acts and negligence by en- 
forcing said release. Plaintiffs.also alleged that at and 
prior to the signing of said release, the Elkhorn River 
ran through about an acre located in the extreme north- 
west corner of plaintiffs’ 40 acres heretofore mentioned 
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and described in the release, and plaintiffs were in- 
formed by defendant that the purpose of the release 
was to secure an easement for right-of-way over ninety- 
two hundredths of an acre located in said corner, for 
which plaintiffs were offered and paid $9.20 on the basis 
of $10 an acre, the amount per acre which defendant 
paid to others granting such an easement. Plaintiffs 
then renewed the prayer of their petition. 

In that connection, it was stipulated that on August 
26, 1950, which it will be noted was before construction 
of the ditch and before plaintiffs were damaged or 
threatened with any damage, the directors allowed some 
bills and ordered warrants for their payment, among 
which was one to plaintiffs “Bert Armbruster and Irene 
Armbruster, easement for right-of-way $9.20.” In that 
connection, we point out here that defendant’s own en- 
gineer, in testifying at the second trial about the claimed 
erosion and damages to plaintiffs, testified that they 
didn’t anticipate it doing what it had done; never 
dreamed of it; and never expected it to do that. Also, 
one of defendant’s directors testified that he never 
knew how deep the bed of the creek was to be cut. 
Another testified that he never was warned that there 
might be erosion and trouble in the creek if the cutoff 
was made through there. Another testified that they 
did not know and could not foresee what would happen, 
and that he was never warned that such a situation 
would be created in the creek. At this point, it is well 
to say that plaintiffs’ evidence established the relevant 
and material allegations of their reply by a great pre- 
ponderance of the evidence. 

The first trial began on December 12, 1955, and pro- 
ceeded at designated intervals until September 12, 1956, 
when plaintiffs rested and defendant moved for dismis- 
sal, and on November 28, 1956, the trial court rendered 
a judgment sustaining defendant’s motion and dismissing 
plaintiffs’ petition. Thereafter, on April 6, 1957, plain- 
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tiffs’ motion for new trial was overruled, and they 
appealed. 

Our opinion, Armbruster v. Stanton-Pilger Drainage 
Dist., supra, filed November 15, 1957, summarized the 
factual situation adduced by plaintiffs as declared in 
their petition. Our opinion concluded that plaintiffs’ 
cause of action was sustained by plaintiffs’ evidence, 
that is, that plaintiffs had proved the acts charged against 
defendant and plaintiffs were thereby damaged. Citing 
authorities, we concluded that plaintiffs had stated a 
cause of action, which, if sustained by evidence, would 
entitle them to a mandatory injunction, and that the 
evidence adduced was prima facie sufficient to prove 
their right to such relief. Citing other authorities, we 
also concluded that plaintiffs’ right of action, based on 
Article I, section 21, Constitution of Nebraska, was not 
barred by failure to give the notice provided by sec- 
tion 31-451, R. R. S. 1943; that plaintiffs’ cause of action 
for damages could be and was properly joined with one 
for equitable relief; and that plaintiffs’ evidence was 
prima facie sufficient to sustain a recovery of damages. 
In the light thereof, we reversed the judgment and re- 
manded the cause for new trial. 

On June 30, 1958, judgment on the mandate was ren- 
dered by the trial court, which granted a new trial; re- 
tained the cause on the trial docket in order to proceed 
in conformity with the judgment and mandate of this 
court; and ordered plaintiffs to recover from defendant 
the costs of appeal. Thereafter, on December 22, 1958, 
with leave of court, defendant filed an amendment to 
its amended answer alleging that plaintiff, having ac- 
tively participated in the location and construction of 
defendant’s ditch, and plaintiffs having executed the 
release aforesaid, they were estopped to assert any claim 
for damages against defendant. 

On December 22, 1958, the new trial was resumed as 
if plaintiffs’ reply were a reply to defendant’s answer 
as amended. Thereat, plaintiffs were permitted to with- 
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draw their previous rest. Whereupon all evidence ad- 
duced by them at the first trial was offered and re- 
ceived; they adduced additional evidence with regard 
to the condition of their land and additional damages 
sustained by them since the first trial; defendant ad- 
duced evidence in support of its amended answer; and 
plaintiffs offered evidence in rebuttal. Thereafter, on 
January 7, 1959, rests of the parties were withdrawn 
by agreement to stipulate some matters with reference 
to organization of defendant district; its election of di- 
rectors; their instructions to defendant’s engineer to pre- 
pare detailed plans, specifications, and cost estimates 
for construction of the ditch; their approval and adop- 
tion thereof; and the allowance of $9.20 to plaintiffs for 
a right-of-way easement, all of which has been hereto- 
fore mentioned. 

On January 27, 1959, after the trial court had viewed 
the premises, a judgment was rendered, which found 
and adjudged the issues of release and estoppel in favor 
of plaintiffs and against defendant. It also found: (1) 
That plaintiffs should not be granted either preventive 
or mandatory relief because plaintiffs had already sus- 
tained all of the damages they will sustain, and injunc- 
tive relief would not benefit them, but would be an un- 
necessary burden upon defendant; (2) that the differ- 
ence in value between plaintiffs’ land immediately be- 
fore construction of defendant’s ditch and the date of 
the judgment, January 27, 1959, was $3,200; (3) that 
plaintiffs had expended $2,939 in constructing the first 
dam under advice of their engineer, and they were en- 
titled to recover that sum, but should recover nothing 
expended for their second and third dams constructed 
under advice of their engineer because plaintiffs and 
their engineer should have known that any further at- 
tempts to prevent erosion in the creek by similar struc- 
tures would be unavailing with money uselessly ex- 
pended, and defendant could not be charged therewith; 
(4) that it was difficult to determine the amount of 
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plaintiffs’ land washed away by erosion of the creek, 
but the court estimated such loss to be “one acre or 
slightly more,” for which plaintiffs should be allowed 
“$275”; and (5) that the total of such items was $6,414. 
The judgment then denied plaintiffs any injunction, 
either preventive or mandatory, against defendant, and 
ordered that plaintiffs recover from defendant $6,414 
and costs. 

Therefrom plaintiffs appealed, assigning: (1) That 
the finding and judgment of the trial court denying 
plaintiffs a mandatory injunction was contrary to the 
evidence and law; and (2) that the finding and judg- 
ment for plaintiffs in the sum of $6,414 was contrary to 
the evidence and law and wholly inadequate to compen- 
sate plaintiffs under the Constitution. We sustain plain- 
tiffs’ assignments. 

On the other hand, defendant cross-appealed, assign- 
ing that the trial court erred: (1) In not holding that 
plaintiffs were estopped to assert their cause of action 
against defendant; and (2) in not holding that the re- 
lease executed by plaintiffs on July 13, 1950, absolved 
defendant from all liability for damages alleged in plain- 
tiffs’ petition. We do not sustain defendant’s assign- 
ments. 

In addition to the holdings in Armbruster v. Stanton- 
Pilger Drainage Dist., supra, there are other applicable 
and controlling authorities which should be pointed out. 
We reaffirmed in Town of Everett v. Teigeler, 162 Neb. 
769, 77 N. W. 2d 467, that: “Actions in equity, on appeal 
to this court, are triable de novo, subject, however, to 
the rule that when credible evidence on material ques- 
tions of fact is in irreconcilable conflict, this court will, 
in determining the weight of the evidence, consider the 
fact that the trial court observed the witnesses and their 
manner of testifying, and must have accepted one ver- 
sion of the facts rather than the opposite. 

“The trial court is required to consider any competent 
and relevant facts revealed by a view of the premises 
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as evidence in the case, and a duty is imposed on this 
court on review of findings made by the trial court to 
give consideration to the fact that the trial court did 
view the premises; provided, that the record contains 
competent evidence to support the findings. 

“It is the duty of those who build structures across 
natural drainways to provide for the natural passage 
through such obstruction of all waters which may be 
reasonably anticipated to drain there. This is a continu- 
ing duty.” 

In that connection, there is no credible evidence on 
material questions of fact which is in irreconcilable con- 
flict except on the question of the extent of plaintiffs’ 
damages and the dollar amount thereof, and the issues 
of release and estoppel, which, as we view it, eventually 
became simply questions of law. Also, as hereinafter 
observed, the record contains no competent evidence to 
support some of the findings of the trial court, who 
viewed the premises. 

Section 31-437, R. R. S. 1943, provides in part: “None 
of the provisions of sections 31-401 to 31-450 shall be 
construed as repealing or in anywise modifying the pro- 
visions of any other act relating to the subject of drain- 
age. Nothing therein contained shall be deemed to au- 
thorize any drainage district to divert the waters of 
any river, creek, stream, canal or ditch from its chan- 
nel to the detriment of any person or persons having any 
interest in such river, creek, stream, canal or ditch or 
the waters therein, unless proper compensation be as- 
certained and paid therefor under the laws of this state 
relating to the taking of private property for public use.” 

As recently as McGree v. Stanton-Pilger Drainage Dist., 
164 Neb. 552, 82 N. W. 2d 798, this court held: “When 
land is taken outside the boundaries of the right-of-way 
condemned, it constitutes a second taking of private 
property for a public use and liability attaches therefor 
under Article I, section 21, of the Constitution.” 

In Lackaff v. Bogue, 158 Neb. 174, 62 N. W. 2d 889, 
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we held that: ‘A party seeking an injunction must es- 
tablish by competent evidence every controverted fact 
necessary to entitle it to relief and an injunction will not 
lie unless the right is clear, the damage is irreparable, 
and a remedy at law is inadequate to prevent a failure 
of justice. 

“Acts which destroy or result in a serious change of 
property either physically or in the character in which 
it has been held or enjoyed have been held to do an ir- 
reparable injury. 

“Ordinarily where an injury wrongfully committed 
by one against another is continuous or is being con- 
stantly repeated so that complainant’s remedy at law 
requires the bringing of successive actions, that remedy 
is inadequate and the injury will be prevented by in- 
junction. 

“In such cases, equity looks to the nature of the in- 
jury inflicted, together with the fact of its constant repe- 
tition or continuation, rather than to the magnitude of 
the damages inflicted, as the ground of affording relief.” 
See, also, Armbruster v. Stanton-Pilger Drainage Dist., 
supra, 

In Crawford v. Central Nebraska Public Power & 
Irr. Dist., 154 Neb. 832, 49 N. W. 2d 682, referring to 
damages, this court held: “The measure of damages for 
land taken for public use is the fair and reasonable 
market value of the land actually appropriated and the 
difference in the fair and reasonable market value of 
the remainder of the land before and after the taking. 

“Everything which affects the market value is to be 
taken into consideration. The burden of additional 
fencing, and like matters, are to be included, not by 
being added together item by item, but to the extent 
that, taken as a whole, they detract from the market value 
of the property.” 

Also, as held in Quest v. East Omaha Drainage Dist., 
155 Neb. 538, 52 N. W. 2d 417: “The ‘words, ‘or.dam- 
aged,’ in Article I, section 21, of the Constitution of Ne- 
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braska, include all actual damages resulting from the 
exercise of the right of eminent domain which diminish 
the market value of private property. 

“In a suit to recover damages under the constitutional 
provision for damage to property for public use, it is 
immaterial whether the petition states a cause of action 
ex delicto or ex contractu. If the fact is established 
that property has been damaged for public use, the owner 
is entitled to compensation. 

“Whatever reduces the market value of real estate 
by the injuring of it for public use may be considered 
in determining the just compensation to which the prop- 
erty owner is entitled. 

“The jury in fixing the damages sustained by a land- 
owner in consequence of the appropriation, or injury, 
of his property for a public use may take into account 
every (nonspeculative) element of annoyance and dis- 
advantage resulting from the improvement which would 
influence an intending purchaser’s estimate of the mar- 
ket value of such property.” See, also, Rath v. Sanitary 
District No. One, 156 Neb. 444, 56 N. W. 2d 741. Of 
course, such rules also apply when the court fixes the 
damages in cases such as that at bar. 

In other words, in determining the amount of plain- 
tiffs’ damages, their expenses for additional fencing, 
repairs, removal, and rebuilding thereof; the expenses 
of removal and repair of plaintiffs’ private roads and 
bridge, together with inconvenience and disadvantage 
caused thereby; the expenses of repair and the threatened 
peril and damages to one of plaintiffs’ two valuable 
irrigation wells, irrigation and sewer systems, and to 
their buildings; and the expenses incurred attempting, 
in good faith, to stop the erosion and damages when de- 
fendant refused to do so, and like matters, are elements 
to be considered, not by adding them together item by 
item and allowing them, or by allowing such item or 
items as such, but, together with the amount of plain- 
tiffs’ Jand taken by erosion, such elements should be 
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considered in determining the extent that, taken as a 
whole, defendant damaged plaintiffs’ land by detracting 
from and reducing the market value thereof. In other 
words, the allowance of $2,939 as such to plaintiffs for 
money expended in building their first preventive struc- 
ture in the creek was entirely erroneous and contrary 
to law. In such respect, Nine Mile Irr. Dist. v. State, 
118 Neb. 522, 225 N. W. 679, and Peck v. Chicago Rys. 
Co., 270 Ill. 34, 110 N. E. 414, relied upon by plaintiffs, 
are entirely distinguishable from the case at bar, and 
not controlling herein. 

Defendant, in its cross-appeal, relied upon Idlewild 
Farm Co. v. Elkhorn River Drainage Dist., 114 Neb. 134, 
206 N. W. 741, 116 Neb. 300, 216 N. W. 817, and upon 
Halligan v. Elander, 147 Neb. 709, 25 N. W. 2d 13, to 
support its claim of estoppel. However, an examination 
of those opinions discloses that they are entirely dis- 
tinguishable from the case at bar upon both the facts 
and the law. 

In Kime v. Cass County, on rehearing, 71 Neb. 680, 
101 N. W. 2, this court said: ‘We are of opinion that 
the spirit, if not the letter, of the constitution requires 
that the public seeking to appropriate private prop- 
erty to its use should, unless damages have been waived 
by some affirmative and unequivocal act, take steps of 
its own motion to ascertain their amount and secure 
their payment, and that mere passive acquiescence by 
an individual in the appropriation of property, unac- 
companied by any conduct indicative of affirmative as- 
sent thereto, should not, unless continued for the statu- 
tory period of limitations, be regarded as a waiver of 
his rights.” 

In Sedlak v. Duda, 144 Neb. 567, 13 N. W. 2d 892, 154 
A. L. R. 490, we held: “A party may not properly base 
a claim of estoppel in his favor on his own wrongful 
act or dereliction of duty, or fraud’ committed or par- 
ticipated in by him, or on acts or omissions induced by 
his own conduct, concealment, or representations.” 
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Also, in George v. Guarantee Mutual Life Co., 144 
Neb. 285, 13 N. W. 2d 176, dealing with estoppel, we 
held: “There can be no waiver, unless the person 
against whom it is claimed had full knowledge of his 
rights and of facts which will enable him to take ef- 
fectual action for their enforcement. No one can ac- 
quiesce in a wrong while ignorant that it has been com- 
mitted, and that the effect of his action will be to con- 
firm it.” Such authorities are controlling here on the 
issue of estoppel. 

In that connection, during the spring and summer of 
1949 there were conversations in the neighborhood by 
landowners, including plaintiff, with reference to the 
advisability of forming a drainage district to straighten 
the old Elkhorn River channel. A letter, dated June 
20, 1949, came to plaintiffs before any legal steps were 
taken to form the district. It was entitled: “RE: En- 
gineering Services in Connection with the Proposed 
Drainage District in the Vicinity of Stanton, Nebraska.” 
Therein, an engineering firm offered its services in 
connection with preparation of preliminary plans, re- 
ports, and estimates of costs for the straightening of 
the Elkhorn River between Stanton and Pilger, for a 
distance of 5 or 6 miles if a district were formed. There- 
in it was proposed that the engineering fee for such 
preliminary services would be $500 if such services 
were completed within the next 60 days, but said sum 
was to be refunded if the drainage district were created 
and said engineers were subsequently employed by the 
directors as consulting and construction engineers. 
Plaintiff was one of 14 persons who signed and accepted 
that preliminary offer. Thereafter, on September 9, 
1949, such preliminary report, addressed to “Stanton- 
Pilger Drainage District, Stanton, Nebraska,” was fur- 
nished by the aforesaid engineers “In accordance with 
your instructions.” Among other proposals, it recom- 
mended adoption by the district of “Pilot Channel No. 
1” with.a “34-foot top, 24-foot bottom, 10 feet deep.” 
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It recited that: “A preliminary field survey has been 
made for the purpose of determining, 1. Approximate 
location of pilot channel. 2. Approximate length of 
pilot channel. 3. Approximate cost of pilot channel”; 
it then said: “A temporary committee of interested 
parties met in Stanton, Nebraska. The members of this 
temporary committee are as follows: Bert Armbruster” 
and seven other named persons who “have assisted us 
not only in selecting the temporary location of the pilot 
channel, but also in determining the boundaries of the 
district. The location of the pilot channel, as shown in 
the accompanying plan, is approximate only, and is sub- 
ject to changes when the final survey is made * * *.” 
Among other things, it also said: “This is a worth- 
while project and we recommend its construction. If 
you decide to organize a drainage district, we hope 
that we may have the pleasure of carrying the engi- 
neering work to completion, and we will be pleased to 
cooperate with your attorney in furnishing the neces- 
sary enginering data required in connection with the 
legal procedure for forming a drainage district. * * * 
In the event that the election for the creating of a Drain- 
age District carries, we would be pleased to assist your 
temporary committee and attorney in determining the 
units of benefit.” 

As heretofore pointed out, defendant district was 
thereafter legally formed by persons other than plain- 
tiff, and such engineers were thereafter employed by 
the board of directors elected October 11, 1949, who 
thereafter approved and adopted “Pilot Channel No. 
1” as presented and recommended by such engineers. 
Plaintiff never served as a director of the district or-in 
any official capacity after its formation.. As held in 
Ritter v. Drainage Dist. No. 1, 148 Neb. 873, 29 N. W. 
2d 782: “The method of financing improvements and 
repairs of a drainage system and the plans for accom- 
plishing the result, are ordinarily within the discretion 
of the board of supervisors of the district, but.it must 


614 NEBRASKA REPORTS [ Vou. 169 
Armbruster v. Stanton-Pilger Drainage Dist. 


act, and its acts must be commensurate with its legal 
duty.” 

In other words, plaintiffs took no part whatever in 
construction of the ditch, and they never knew that 
the waterfall created thereby would erode upstream 
and cause plaintiffs any damage until long after construc- 
tion of the pilot channel. Defendant’s own engineers and 
its board of directors did not even know that or antici- 
pate it, as they should have done. With regard to the 
temporary committee aforesaid, plaintiff testified posi- 
tively that he never even knew that he was on such 
committee until he saw the preliminary report dated 
September 9, 1949, and that he never met with any such 
committee which allegedly assisted in “selecting the 
temporary location of the pilot channel.” In such re- 
spect, defendant’s evidence conflicting therewith is 
equivocal, uncertain, and of doubtful credibility. We 
conclude that the trial court properly found in favor 
of plaintiffs and against defendant on the issue of 
estoppel. No other conclusion could be reached upon 
any theory. 

Turning to the question of plaintiffs’ alleged release of 
their claim for damages, defendant relies upon general 
rules stated in 45 Am. Jur., Release, § 14, p. 681, and § 
18, p. 683, but they are not controlling here. Rather, 
note the exceptions appearing in such sections, and the 
statements appearing in § 20, p. 685, and § 22, p. 687. 
Defendant also relies upon Shanle v. Busch, 134 Neb. 
903, 280 N. W. 174, wherein we held that: ‘When a party 
of mature age, able to read and write, being somewhat 
experienced in business transactions, has an opportun- 
ity to read a release, and executes the same, she is bound 
thereby, her defense being that she does not remember 
the transaction at all.” However, such case is distin- 
guishable from the case at bar. 

In Cover v. Platte Valley Public Power & Irr. Dist., 
162 Neb. 146, 75 N. W. 2d 661, we held: ‘After an ease- 
ment to drain across the lands of another has been 
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legally acquired it is limited both as to extent and 
nature to the terms of the original grant. 

“The rule is that if the grant of an easement or reser- 
vation is specific in its terms, it is decisive of the ae 
of the easement.” 

In Collins v. Hughes & Riddle, 134 Neb. 380, 278 N. 
W. 888, we held: “ ‘When the amount received in set- 
tlement is grossly inadequate to compensate for the 
injuries sustained, that fact may be considered, with 
other evidence, as tending to show unfair practice, that 
the party has been overreached, and that the minds of 
the parties never met in the consummation of a valid 
contract.’ Perry v. Omaha Electric Light & Power Co., 
99 Neb. 730, 157 N. W. 921. 

“Where parties fairly and honestly intend to and do 
settle their controversy for known injuries received, 
but there are injuries wholly unknown to the parties, 
of a serious character, which are not taken into con- 
sideration, a release given in settlement of the injuries, 
although purporting to be a release of all damages that 
may thereafter accrue, will be set aside, on the ground 
of mutual mistake, as inequitable, unjust, and not com- 
plying with the intention of the parties.” See, also, 
Bryant v. Greene, 164 Neb. 15, 81 N. W. 2d 580. 

In Schmidt. v. City of Lincoln, 151 Neb. 317, 37 N. W. 
2d 500, we distinguished Collins v. Hughes & Riddle, 
supra, and held that: ‘General words in a release are 
sufficient to bar a claim which had accrued at the date 
of the execution of the release, or a claim known to ex- 
ist by the party signing it.” 

Herein, plaintiffs’ claim had not accrued at the date 
of signing the release, and they had no knowledge that 
then or in the future such a claim would exist. In fact, 
no material work had been done on the project and 
neither defendant’s engineer nor defendant’s officers had 
any such knowledge until plaintiffs’ damage had actually 
occurred or was about to inevitably do so. Also, the 
release actually related only to a part of plaintiffs’ 
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described 40 acres within the district, and the release 
never was intended by anyone to have any relation 
to plaintiffs’ damages here involved, which subsequently 
occurred. 

Finally, as stated in Hopper v. Elkhorn Valley Drain- 
age Dist., 108 Neb. 550, 188 N. W. 239: “The record 
evidence seems to show beyond question that the de- 
fendant drainage company was grossly negligent and did 
not perform its duty; that plaintiff's welfare was en- 
tirely overlooked or disregarded; that approved engi- 
neering principles were not followed in the construc- 
tion and maintenance of the ditches. It would be un- 
reasonable to so construe the right of way deeds as 
to release all damages on account of the negligent and 
faulty construction or maintenance of the defendant’s 
works. The drainage district was organized for the pur- 
pose of controlling the waters and improving the na- 
tural drainage of the land within such district, not to 
take waters from one section and make them overflow 
the lands lower down and thus destroy their usefulness 
and producing qualities. * * * Courts should not be 
asked to construe a right of way deed given for a 
nominal consideration into an instrument for the con- 
fiscation without remuneration of a large and valuable 
farm. Such could not have been the intention of the 
plaintiff or the meaning of the language used, and the 
defendant drainage district would have hardly dared, 
on the solicitation of such conveyances, to have so in- 
terpreted their meaning and purpose.” Such statement 
has application here. We conclude that plaintiffs’ re- 
lease was not a waiver of their damages and did not 
estop their claim for damages. 

As we view it, the remaining primary and funda- 
mental issue here is whether plaintiffs were entitled to 
a mandatory injunction, and the extent and amount 
of plaintiffs’ damages. In such respect, the evidence 
is voluminous and can only be summarized. There are 
five volumes of oral testimony and stipulations, and four 
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volumes of exhibits, consisting of letters, plans, sur- 
veys, proposals, agreements, and maps, together with 
many photographs which graphically support plaintiffs’ 
contention that defendant had caused great, continued, 
continuing, and irreparable damage to plaintiffs’ land. 

Plaintiff was born on plaintiffs’ land, where he had 
lived for more than 50 years. His father had lived upon 
the land and farmed it well many years before plain- 
tiffs first became tenants, then acquired it in 1938. Prior 
to 1950, Cedar Creek was a small, useful, flowing stream 
except during some dry portions of the summer and 
when frozen over in winter. In 1950 and prior there- 
to, the average width of the creek from bank to bank 
was 25 to 28 feet and its average depth from top of.the 
banks to its bed was 6 to 9 feet. Its banks were then 
sloping, grassed over, and stabilized by nature for many 
years, with no noticeable erosion of its bed or banks. 
One bend near plaintiffs’ yards had been straightened by 
plaintiffs’ father many years ago to make the creek 
more convenient and useful for agriculture and stock- 
raising purposes. Plaintiffs’ stock, of which there were 
many each year, could readily travel up and down the 
creek banks for watering and feeding purposes. A pri- 
vate bridge, 28 feet long and 14 feet wide, spanned the 
creek from west to east near plaintiffs’ yards and build- 
ings for convenient use in crossing the creek in plain- 
tiffs’ large-scale farming and stockraising on plaintiffs’ 
land located on each side of the creek. Plaintiffs had 
private roads on each side of the creek which led to the 
west and east county road on plaintiffs’ north line, where 
the creek was crossed by a county bridge. Plaintiffs’ 
yards, feed lots, and other improvements are generally 
on the west side of the creek. Plaintiffs’ land was 
greatly and expensively improved. Such improvements 
included a valuable modern home where plaintiffs lived, 
another less valuable modern. home where plaintiffs’ 
daughter and her husband lived, and two ‘other partly 
modern homes where plaintiffs’ hired men and ‘their 
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families respectively lived. Each house had a well in 
it and there were several wells in the yards, together 
with a windmill and pump. There were numerous other 
valuable improvements, including barns; granaries; ma- 
chine sheds; chicken houses; garages; animal sheds for 
cattle, hogs, and sheep; a large corn storage building 
with an elevator; two valuable irrigation wells with a 
steel flue crossing the creek to plaintiffs’ land east 
thereof; and all land and yards were fenced hog tight. 
The buildings were painted and kept in good repair. 
Two hundred acres of plaintiffs’ farm land were irri- 
gated by gravity, with irrigation ditches, and the rest of 
their farm land was irrigated with a sprinkler system. 
Their land was generally level except some on the west 
side, which was gradually sloping but easily farmed. 
Their soil was Elkhorn River bottom land, known as 
“Waukesha Loam.” It had been well fertilized each 
year, and had been highly productive. Plaintiffs’ corn 
regularly produced from 70 to 100 bushels an acre. 
One year it produced 123 bushels an acre. Another year, 
plaintiffs produced 99 bushels an acre, for which plain- 
tiff was cited for having produced the highest acreage in 
the state. Plaintiffs also owned 1,137 acres of pasture 
land used in connection with their large farming and 
stockraising projects. They yearly raised or fed several 
hundred head of cattle and hogs. At times they fed 
several hundred head of lambs. 

Defendant’s ditch was cut 6 feet below the bed of the 
creek at the point where it intersected the creek on 
land about 990 feet north of plaintiffs’ north line. Prior 
thereto, the creek emptied into the Elkhorn River, about 
2,200 feet north of plaintiffs’ north line. The ditch was 
completed about November or December 1950. Early 
in 1952, after erosion had progressed toward plaintiffs’ 
land and damage thereto appeared to be inevitable, a 
competent engineer for the State Soil Conservation 
Service attended a meeting called by defendant’s board 
of directors and the county commissioners. Others were 
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present also, and such engineer was told that the pur- 
pose of the meeting was to find out if there was some 
solution which would arrest the erosion in the creek. 
They were told by such engineer, who had years of ex- 
perience in like situations, that it was possible, and he 
was requested by defendant’s directors and the county 
commissioners to make surveys and designs in order 
to affirm that statement. In April or May 1952, that 
was done by making a survey of elevations, distances, 
and taking profiles of the channel, and by taking cross- 
sections thereof at different places down the creek to 
the point where it emptied into the ditch. That engi- 
neer testified that he “was aghast at the development 
* * * at the severe development that had taken place, 
erosion of the banks and widening of the channel” of the 
creek; that the width of the creek from bank to bank 
was “approximately 100 feet at a certain location”; 
but there was “a great deal of irregularity to it” which 
continued “for some distance, approximately to the 
* * * county road”; and there was “quite a pronounced 
waterfall (straight up and down about 5 feet high) just 
below the bridge at that time” which naturally caused 
the erosion. As directed, such engineer prepared and 
subsequently presented a practical standard design of 
a structure to correct erosion in the creek, which he 
testified could be built at some proper point in the 
creek, and same would be effective to do the job, but if 
it was not done, the erosion would continue throughout 
plaintiffs’ land, which would take a number of years. 
However, the county commissioners refused to cooperate 
in the sharing of expenses for the building of such a 
structure, and defendant refused to build it because it 
would cost between 12 and 14 thousand dollars to do so. 

Thus, the erosion caused by defendant came on up 
through the county bridge, creating a great broad, deep 
hole on plaintiffs’ land, and washing out one end of 
the county bridge, which required the county to build 
an 18 or 20 foot extension thereto. From there the ero- 
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sion moved back on plaintiffs’ land for about ‘200 feet 
when, in July 1952, plaintiffs consulted with their engi- 
neer with regard to having something done at once to 
save any further damages. They then decided to at- 
tempt construction of a temporary piling structure. 
Such a structure was then built as advised, at a cost of 
$2,939, and it served effectively from August 1952 until 
a heavy rain in July 1953, when the water went over 
the piling and washed out around it, at one end. In 
March 1953, while that structure was still intact, plain- 
tiffs’ engineer returned to make a survey of the creek 
and the effect of erosion that had taken place. At that 
time there had been marked increase in erosion, with 
the waterfall still farther up stream, which caused a 
further steepening and widening of the banks of the 
creek, and which was and would continue throughout 
plaintiffs’ land until stabilized. Plaintiffs’ engineer tes- 
tified it was and is practical and feasible for defendant 
to have built or to build a standard structure in the 
creek, and that such construction would stop the erosion. 
After the first structure washed out, and as advised by 
their engineers, plaintiffs repaired, increased, and wid- 
ened the piling at a cost of $2,100, but it washed out 
again around the end after a heavy rain. Thereafter, 
upon advice of their engineer, plaintiffs pulled out the 
piling and moved the structure 500 or 600 feet up 
stream and replaced it above the waterfall at a cost of 
$1,330, but it also washed out and the piling was re- 
moved. The admitted total reasonable cost of building 
the three structures, including engineering services, 
grading, and pulling the piling, was $7,267.74. There- 
after, plaintiffs abandoned any further effort to stop the 
erosion, and defendant refused to make any effort to 
do so, although plaintiffs offered to permit that to be 
done on their land. 

Defendant’s employed engineer testified that the dis- 
trict plans were made with the intentional idea that 
the ditch would cut through the creek below its bed, 
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and he anticipated that there would be created about a 
6-foot waterfall at point of interséction. He saw the 
waterfall about 10 or 12 days after the intersecting of the 
creek. The first time he saw the erosion on plaintiffs’ 
land. was in December 1955, at which time the waterfall 
was about 6 feet high. The creek was about 100 feet 
wide in some places, and he “didn’t anticipate (erosion) 
doing what it had done.” He “never dreamed of it” 
and “never expected (it) to do that.” He testified that 
the erosion was then upstream about 800 feet from 
plaintiffs’ north line, and the plaintiffs could anticipate 
that the waterfall would continue eroding throughout 
their land at about the same height over several years’ 
time. About 2 acres of land had washed out in Decem- 
ber 1955, computed on the banks of the stream about 
100 feet wide for a distance of 800 feet, and if the stream 
averaged that much through the entire distance of near- 
ly 4,000 feet, the number of acres eventually taken from 
plaintiffs’ land could be readily approximated by com- 
putation. He testified that a practical and efficient 
standard structure could have been built 300 or 400 feet 
back from the point of intersection, which would have 
stopped the erosion, but such a structure was not talked 
over with the district board of directors before the 
creek was intersected because such erosion was never 
anticipated, although he knew that the extent of natural 
erosion of waterfalls in such cases depended upon the 
type of soil and other factors for which no test was 
made. He testified that it was not beyond the capability 
of engineers to build a structure in the creek which 
would then stop the erosion, but that it would cost 12 
or 14 thousand dollars, and such structure would not 
be feasible because of the cost of construction. How- 
ever, as we-view it, that would be no excuse for defend- 
ant’s failure to perform its duty and build such a struc- 
ture. Defendant’s engineer was called by plaintiffs out 
of order in the first trial, and was called by defendant 
as its first witness in the second trial. 
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At the first trial, plaintiff, his brother, and other wit- 
nesses who were familiar with plaintiffs’ land and had 
observed the creek for many years, described in detail 
the erosion on plaintiffs’ land from 1952 when it ap- 
proached the county bridge then entered plaintiffs’ land. 
They testified that the erosion was continuing and in 
their opinion would continue in the future. They de- 
scribed tree roots that had never been exposed before 
in the banks and bed of the creek; large trees falling in 
the creek or about to do so; and great holes washed in 
the bed and banks which were vertical and caving in, 
when before they were sloping and grassed over. They 
described extensive erosion to plaintiffs’ private bridge; 
the erosion coming within a few feet of plaintiffs’ irriga- 
tion well; plaintiffs’ washed-out road and fences west 
of the creek; and plaintiffs’ washed-out irrigation ditches 
east of the creek, all of which erosion and damages had 
not existed prior to 1950. 

Plaintiff testified in detail about being required to 
repair, add to, and extend one end of his private bridge 
where it had washed out; that he rebuilt and regraveled 
his private road on the west side of the creek two or 
three times because it had washed out; and that he 
moved his fences along the creek several times where it 
had eroded out at various places. He described the 
washing and eroding of the creek into his farm land on 
both sides; the banks eroding closer to one of his ten- 
ant houses and hog barn and into his feed yards; the 
washouts imperiling his irrigation well, flume, and sewer 
pipes; the washing out of his irrigation ditches and crops 
on the east side; the continuous deepening of the creek 
channel and the vertical steepening and widening of 
its banks; the inability of his stock to reach the stream 
for watering purposes; and the uprooting of large trees 
with some of which he tried to protect his land by rip- 
rapping the creek. He testified that in some places the 
creek was 100 feet wide, and that the banks were verti- 
cal and as much as 20 to 31 feet from bank to bed. 
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In that connection, one of plaintiffs’ witnesses testified 
that the creek “looked like a canyon.” Another testi- 
fied that he “saw something that he didn’t ever real- 
ize could happen, that it would erode like that.” In 
support of the foregoing evidence, plaintiffs offered in 
evidence numerous photographs and other exhibits which 
graphically described the great amount of erosion which 
witnesses could not adequately describe. In that con- 
nection, defendant adduced some evidence that the ero- 
sion was only natural and would have occurred in any 
event, and that the creek was stabilizing or was stabil- 
ized, but a great preponderance of the evidence is other- 
wise, and the photographs and other evidence entirely 
refute such evidence. ; 

At the second trial in December 1958, plaintiff testi- 
fied that since September 1956, the water had washed 
larger holes, going farther up into his fields, and the 
waterfall had eroded up the creek 587 feet farther, 
which would make a total of 1,387 feet of erosion, or 
less than half way through plaintiffs’ land. In other 
words, the creek had then eroded 1,387 feet over a period 
of 6 years, and if the erosion continued at the same rate 
it would take about 7 more years to travel and erode 
the rest of the distance through plaintiffs’ land. One 
hole washed out in the creek during last July was 170 
feet 4 inches wide, 20 feet 6 inches deep, and 94 feet 
long, and was only 2314 feet from one of plaintiffs’ sheds. 
There was another large hole back of that where water 
came down the creek 21 feet 5 inches wide, leaving the 
banks straight up and down with 16 feet to the bottom 
of the creek. The banks of the creek were continually 
dropping off and the stream was widening and approach- 
ing one of plaintiffs’ sheds and tenant houses. Plaintiffs 
had moved the north fence back along the creek about 
a year ago because the creek had caved under the fence, 
and last July it washed out under the fence quite a 
ways, so plaintiffs were required to take up the fence 
and quit using that yard. A year ago last July plain- 
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tiffs took out their private bridge for fear of its loss, 
which. was threatened because the creek was getting 
deeper and wider. The material taken from the bridge 
was useable, but it took 514 days to remove the bridge 
at plaintiffs’ expense, and with the bridge unuseable or 
out, plaintiffs had been and were put to the inconveni- 
ence and expense of driving 1.6 miles farther around 
to cross the county bridge to their land east of the 
creek, and come back to their yards again. In that con- 
nection, several photographs offered in evidence by 
plaintiffs and defendant also graphically supported the 
foregoing evidence. 

Here it should be said that plaintiffs also showed ex- 
penses of several hundred dollars for new piling for 
their private bridge, its repair, extension, and abutment, 
and ultimate removal; moving and rebuilding fences; 
repairing, rebuilding, regrading, and regraveling their 
washed-out private road west of the creek; repairing and 
reconstructing their irrigation ditches washed out on 
the east side of the creek; and riprapping and otherwise 
protecting plaintiffs’ sewer line, irrigation flume, and 
items of that nature. 

Plaintiff also testified that prior to 1950, plaintiffs’ 
land had a value of $325 an acre, but on December 22, 
1958, it had a value of $170 to $175 an acre. A witness 
for plaintiffs, a farmer and landowner who had known 
plaintiffs’ land all of his life and was familiar with their 
improvements, methods of farming, irrigation, and soil, 
testified that in 1950 plaintiffs’ land was worth $300 an 
acre, but was worth $200 an acre in November 1956. 

Another comparable witness for plaintiffs testified 
that in 1950, plaintiffs’ land was worth $300 an acre, but 
in November 1956 it was worth $150 to $175 an acre, 
without taking into consideration plaintiffs’ expenses 
in attempting to protect their land from erosion. 

Another comparable witness for plaintiffs, who was 
licensed to sell real estate and had done soil conserva- 
tion work several years, had inspected plaintiffs’ land 
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and the creek with its erosion thereof, and had taken 
some pictures thereof, testified that in 1950 plaintiffs’ 
land as irrigated was worth $300 an acre, but in Novem- 
ber 1956 its value would be about $200 an acre, al- 
though in August 1952 it was worth about $225 to $250 
an acre, 

- A witness for defendant, who was not an engineer but 
was employed by the county agricultural stabilization 
and conservation service committee, testified that plain- 
tiffs’ land had been substantially eroded and that by the 
use of a planimeter, measured on an aerial photograph 
taken August 1, 1957, he had computed that at that time 
2.1 acres had eroded into the creek. 

Another witness for defendant, who had been a mem- 
ber of its board of directors until April 1957, admitted 
that by erosion “the creek has widened, and deepened,” 
but that the difference in the value of plaintiffs’ land 
before and after the erosion “would be the land that 
went into the creek.” That the creek “is stabilizing” 
and that “at present there is no damage to (plaintiffs’) 
buildings, yet,” but “if the creek continues in the way 
it is there will be.” 

_Another witness for defendant, who was a member 
of its board, admitted that he knew about the erosion 
from the beginning and its coming up on plaintiffs’ 
land, but the extent of plaintiffs’ damages “would be the 
amount of land that has been taken by this erosion * * * 
I would say five or six acres,” together with “a certain 
amount of inconvenience as to getting to his fields to 
farm them * * *,” 

Another witness for defendant, who was a member 
of defendant’s board, admitted that he knew about the 
erosion of plaintiffs’ land. When he went out there at 
different times, he saw plaintiffs’ old bridge and “enough 
erosion had taken place that the piling, looked to me 
like, were standing on the bottom of the creek.” He 
admitted “that the damaged claimed” in his opinion 
“would be the number of acres that were taken away 
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by erosion, plus a very small amount for inconvenience, 
traveling around.” That he “wouldn’t have any way of 
knowing the actual number of acres” but thought that 
“four to five acres * * * would be fair.” His opinion 
was that the value of the land that went into the creek 
was not as “high as $300.00 an acre * * * I will put it 
at $250.00”; that “$250.00 * * * would be putting it high 
then, especially land along the creek bank”’; that ‘$250.00 
was a high figure on that land on the east side” and 
that “it would be still less on the west side”; and if the 
land taken “is five acres, two and a half acres on” each 
side “the damage” is land “That fell in the creek * * * 
$875.00.” - 

Another witness for defendant, who was a member of 
defendant’s board, admitted that he had been acquainted 
with the erosion to plaintiffs’ land right along. He 
testified, “Well, about all the way you can fix that 
damage is what the erosion has taken in the land; and 
the creek was there originally, and figure that in. My 
estimate of land taken is between two and two and a 
half acres,” and that plaintiffs’ added inconvenience 
without the bridge would be insignificant with modern 
machinery and made no difference in the value of the 
land. He admitted that the waterfall had then eroded 
up to only about 100 feet north of plaintiffs’ feed yard. 

A Norfolk real estate broker examined plaintiffs’ 
land a few days before the trial at the request of de- 
fendant’s attorney, in order to determine plaintiffs’ dam- 
ages by erosion and testified for defendant with re- 
gard thereto. To a degree he examined the erosion and 
testified that plaintiffs’ land before erosion “would have 
had a market value on today’s values of $225.00 an acre 
* * * That is $72,000.00 total.” (Italics supplied.) After 
the erosion occurred, his opinion was, “Well, on the 
basis of other farms with similar erosion and creeks 
going through that, my experience in seeing them, I de- 
termined that this was of not any damage or difference 
to the value of the farm, that the farm would admittedly 


VoL. 169] JANUARY TERM, 1960 627 


Armbruster v. Stanton-Pilger Drainage Dist. 


bring at this time $215.00 per acre or a difference of 
$10.00, a total of $3,200.00 less.” He admittedly was 
not familiar with plaintiffs’ land or the creek prior to 
1950 and before the ditch was dug through said creek. 
Upon examination before the trial, he admitted seeing 
the waterfall and knew that such waterfall had a tend- 
ency to work backward and deepen the stream, and he 
had observed that they did so, but he had reason to 
believe that the fall in the creek would not do so “if 
ordinary precautions are taken to eliminate that, which 
most people would do to protect their property.” He 
admittedly did not know that plaintiffs had spent some 
$7,000 trying to do so, and did not take that into considera- 
tion as an element in fixing his “values or damages in any 
respect.” He had heard that plaintiffs had been com- 
pelled to move their fences two or three times because 
they had been washed out, and he did take that into con- 
sideration, but did not take into consideration that plain- 
tiffs might have to do so in the future. He admitted 
there was evidence of some riprapping in the nature of 
trees left along the banks of the stream; that he saw 
some big holes as he walked along the stream; but did 
not take into consideration that there might be addi- 
tional holes washing in the stream. He didn’t know 
that before the erosion plaintiffs had a private bridge for 
convenient access from their buildings to land east of 
the creek, or that such bridge had washed out, so he 
did not take that element into consideration in fixing 
the value of plaintiffs’ land. He would have considered 
such private bridge a convenience and of some value. 
dependent upon its condition, which should have been 
added to his value of $225 an acre before the erosion. 

In that connection, no witnesses for defendant, ex- 
cept two as heretofore set forth, made any effort what- 
ever to testify as to the money value of plaintiffs’ land 
lost by erosion or the value of plaintiffs’ other land 
either before or after the erosion. On the other hand, 
the testimony adduced by plaintiffs with regard thereto 
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must be considered in the light of the entire record con- 
sidered de novo. 

The evidence in this case is overwhelming that de- 
fendant’s actions have caused plaintiffs great and irre- 
parable damage; that the creek has not stabilized and 
will not be stabilized for several years; that the erosion 
and damages are continuing and will continue over a2 
period of years throughout plaintiffs’ land unless a pre- 
ventative structure is built by defendant to prevent 
further erosion and damages; that such a structure is 
standard practice and effective to stop the erosion and 
damages; and that plaintiffs should be granted a man- 
datory injunction requiring defendant to build such a 
structure. There is no competent evidence whatever 
which could upon any theory support the trial court’s 
conclusion that “plaintiffs have already sustained all 
of the damages that they will sustain because of the 
acts of the defendant district and such injunctive re- 
lief would not benefit them but would be an unnecessary 
burden upon the defendant district.” Also, the allow- 
ance to plaintiffs of $2,939 as an item of expense for 
construction of their first piling dam to prevent further 
erosion was erroneous, and there was no competent 
evidence which could support the trial court’s conclu- 
sion that plaintiffs had lost only “one acre or slightly 
more” of their land. In that connection, the minimum 
thereof admittedly was 2.1 acres as of August 1, 1957, 
almost 144 years before conclusion of the trial, and 
at the trial four of defendant’s directors respectively 
admitted that as of December 1958, plaintiffs had lost 
5 or 6 acres, 4 or 5 acres, between 2 and 2% acres, and 
5 acres, being 24% acres on each side of the creek. Fur- 
ther, the allowance of $3,200 by the trial court as the 
difference in the value of plaintiffs’ land before and 
after the erosion was supported by but one witness 
for defendant who had never seen plaintiffs’ land and 
fixed his 1950 values “on today’s values,” and who, 
having failed to consider several elements heretofore 
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pointed out, admitted that if he had, the amount of 
$3,200 as damages should have been more. 

We conclude that the fair and reasonable market value 
of plaintiffs’ land on and prior to 1950 was $250 an 
acre, and that as of December 23, 1958, the date when 
the new trial was concluded, plaintiffs’ land had a fair 
and reasonable market value of $215 an acre. We con- 
clude that plaintiffs’ loss from erosion caused by de- 
fendant was at least 5 acres as of December 23, 1958, 
for which plaintiffs are entitled to recover $250 an 
acre, or a total of $1,250 therefor. We likewise con- 
clude that as of December 23, 1958, plaintiffs are en- 
titled to recover the difference between $250 and $215, 
or $35 an acre for 314 acres, or a total of $10,990 there- 
for. In other words, we conclude that as of December 
23, 1958, plaintiffs are entitled to recover damages in 
the total sum of $12,240, and that they should be awarded 
a mandatory injunction as prayed. 

Therefore, we reverse the judgment of the trial court 
and remand the cause with directions to render judg- 
ment in favor of plaintiffs and against defendant in 
strict accord with this opinion. All costs are taxed to 
defendant. 

REVERSED AND REMANDED WITH DIRECTIONS. 

Simmons, C. J., not participating. 


EMERY V. MAZANEC ET AL., APPELLEES, V. LINCOLN BONDING 
AND INSURANCE COMPANY, A CORPORATION, APPELLANT. 
100 N. W. 2d 881 


Filed January 15, 1960. No. 34640. 


_ 1. Fraud: Rescission. Whether the right of one party to a con- 
tract to rescind the same arises on account of fraud inducing 
the contract or on account of a breach by the other party of a 
dependent. covenant, such right is. barred by failure of the one 
party, for an unreasonable time after knowledge of the facts 
giving rise to such right, to declare a rescission and disclaim 
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the benefits of the contract. 

2. Equity. The question whether laches exists in a particular case 
depends upon its own peculiar circumstances and is addressed 
to the sound discretion of the court, the question of the unrea- 
sonableness of the delay depending largely upon the nature of 
the property in the particular case. 

3. Notice. Where one is put upon inquiry, he is charged with no- 
tice of all of such facts as he would have learned by reasonable 
inquiry. 

4. Alteration of Instruments. The filling of blanks in a written 
instrument is not, strictly speaking, an alteration of the instru- 
ment. Where a blank is filled in after the execution and delivery 
of a written instrument, it is a question of authority to do so. 

The right to fill blanks in written instruments after 
execution and delivery is based upon an assumption of consent, 
in the absence of specific instructions, and the leaving of such 
blanks is considered to imply authority to fill them, and creates 
an agency in the receiver to do so in the way contemplated by 
the maker. 

A material alteration, already made, may be ratified 

and adopted subsequently; and in such case the instrument, as 

altered, will be binding. 

Any act or conduct showing an intention to recognize 
the instrument as altered is generally sufficient to constitute a 
ratification of the alteration. 

8. Homesteads: Acknowledgments. Any conveyance or encum- 
brance of the homestead of a married person is absolutely void 
and unenforceable unless voluntarily executed and acknowledged 
by both husband and wife as required by section 40-104, R. R. S. 
1948. 


Any conveyance or encumbrance of real estate, 
executed and delivered, is valid between the parties, though not 
lawfully acknowledged nor witnessed, and is sufficient to convey 
or encumber the land described therein, with the exception of 
the homestead of the grantor. 


AppeaL from the district court for Sioux County: 
Eart L. MEYER, Jupce. Reversed and remanded with 
directions. 


Chambers, Holland, Dudgeon & Hastings, for appel- 
lant. 


W. E. Mumby and Perry, Perry & Nuernberger, for 
appellees. 
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Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaueu, JJ. 


CHAPPELL, J. 


On March 14, 1957, plaintiffs, Emery V. Mazanec 
and Ardeyne D. Mazanec, as husband and wife, brought 
this action against defendant, Lincoln Bonding and In- 
surance Company, seeking cancellation of a note and 
an alleged void real estate mortgage securing payment 
thereof, which defendant allegedly procured on March 
15, 1951, by various false representations made by de- 
fendant’s then president, Edward A. Dosek, upon which 
plaintiffs relied and were injured thereby in making 
the transaction. A purported copy of the note and a 
copy of the mortgage were attached to and by refer- 
ence made a part of plaintiffs’ petition. 

The note, dated January 2, 1951, and payable to de- 
fendant in 10 years, was for $30,000, with interest at 
2 percent payable annually, which was secured by a 
mortgage of even date and amount on about 2,560 acres 
of described land belonging to plaintiff, Emery V. Maz- 
anec, in Sioux County, where the mortgage was re- 
corded March 21, 1951. Such instruments were al- 
legedly given in exchange for a $30,000 surplus note of 
defendant dated April 18, 1951, with interest at 6 per- 
cent payable to plaintiffs annually. A copy of such 
surplus note, which recited the statutory provisions au- 
thorizing its execution and conditions under which it 
was payable, was attached to and by reference made a 
part of plaintiffs’ petition. 

The alleged false representations upon which plain- 
tiffs relied were in substance: That defendant was the 
oldest and biggest bonding company in Nebraska, and 
as strong as any company in the state; that its business 
was good and successfully expanding; that it was skill- 
fully and successfully operated by its officers; that its 
operations, assets, and assured solvency were supervised 
and approved by the state Department of Insurance, 
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which made defendant maintain $2 for every $1 of sur- 
plus notes; that defendant seldom suffered any losses 
and was making great profits; that the purpose of seek- 
ing plaintiffs’ investment was for expansion of the com- 
pany and to help common people; that the transaction 
was simply a paper trade or exchange costing plaintiffs 
nothing, but giving them $1,200 a year profit from de- 
fendant’s surplus note approved by the Department of 
Insurance, without possible loss to plaintiffs; that de- 
fendant would never foreclose plaintiffs’ mortgage; and 
that plaintiffs would never be required to pay the $600 
interest on their note and mortgage until after they re- 
ceived the $1,800 interest on defendant’s surplus note, 
which defendant was in a financial position to pay. 

In that connection, plaintiffs alleged that such repre- 
sentations continued “until on or about the first day 
of June, 1955, when the defendant first learned that the 
Director of the State Department of Insurance con- 
tended that the company was approaching insolvency, 
that it had been dishonestly managed, that it did not 
have sufficient funds to pay its expenses and losses and 
that said Department of Insurance refused to issue a 
new license to the defendant or to permit it to operate 
as a bonding and insurance company.” Further, plain- 
tiffs’ petition alleged: ‘‘Plaintiffs never learned of any 
fact which would put them on inquiry as to representa- 
tions on which they relied being false until on or about 
June 2, 1955,” and that “As soon as plaintiffs learned 
that their note and mortgage had been obtained by such 
fraudulent representations as to the contents and oper- 
ations of said company and learned that the company 
had refused to keep and perform * * * by the payment 
of the amount due on the said ‘Surplus Note,’” that 
plaintiffs tendered to defendant its surplus note on 
March 1, 1957, together with $3,839, the amount plain- 
tiffs had received on the.surplus note over and above 
the amount paid on plaintiffs’ note and mortgage, but 
defendant refused the tender which was renewed and 
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refused at the trial. Plaintiffs’ prayer was for cancella- 
tion of the note; that the mortgage be held for naught 
and stricken from the records of Sioux County; that 
title be quieted in plaintiffs against purported lien of 
the mortgage; and for equitable relief. 

Defendant’s answer admitted that on or about Jan- 
uary 2, 1951, plaintiffs made, executed, and delivered 
to defendant the note and mortgage aforesaid; and that 
on March 1, 1957, plaintiffs made the tender which de- 
fendant refused as alleged. Defendant then, as far as 
important here, denied generally and alleged in sub- 
stance that on or about June 1, 1955, defendant in- 
formed plaintiffs that the Department of Insurance 
had examined. defendant company and would not permit 
it to operate because of its “impaired financial struc- 
ture and perilous underwriting practices” unless new 
officers were elected, and that such steps had been taken; 
and that on September 12, 1955, defendant informed 
plaintiffs of severe losses suffered by defendant, and 
that because thereof, it would be required to discontinue 
further operations at an early date. Defendant then 
alleged that after June 1, 1955, and prior to May 8, 
1956, plaintiffs personally and through representatives 
made investigations of the operations and conditions of 
defendant company; that thereafter, on May 8, 1956, 
plaintiffs paid defendant the interest due on plaintiffs’ 
note and mortgage; that plaintiffs, by their conduct, con- 
firmed and ratified the transaction between the parties 
from June 1, 1955, until about March 1, 1957, and in- 
duced defendant and its officers to continue to furnish 
free rent and services without compensation to defend- 
ant, in reliance upon validity of plaintiffs’ note and 
mortgage; that plaintiffs, after notice and knowledge 
concerning the affairs and condition of the company on 
or about June 1, 1955, retained defendant’s surplus note 
and the income therefrom, without offering to rescind 
the transaction, until March 1, 1957; and that under 
the circumstances plaintiffs delayed their.attempted re- 
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scission too long to entitle them to the relief sought 
by them. Defendant’s cross-petition alleged that plain- 
tiffs had failed, neglected, and refused to pay the in- 
terest due January 2, 1957, on the note to defendant, 
who prayed for an accounting of the amount due and 
foreclosure of plaintiffs’ mortgage as provided in the 
acceleration clause therein. 

Plaintiffs’ reply to defendant’s answer denied gen- 
erally, then alleged in substance that the purported 
mortgage was never acknowledged or otherwise bind- 
ing on plaintiffs, but was a nullity, and the recording 
thereof was a fraud upon plaintiffs; and that plaintiffs 
relied upon advice of defendant’s officers who lulled 
them into a sense of security up to and including May 
8, 1956, when for the first time plaintiffs learned that 
they were defrauded, and they realized that it was 
necessary for them to employ counsel and assert their 
rights, but defendant and its officers succeeded in con- 
cealing the extent and nature of the fraud until early 
in December 1956, whereupon they elected to rescind 
on March 1,1957. Plaintiffs’ answer to defendant’s cross- 
petition denied generally, then renewed the allegations 
of their petition and reply, and renewed the prayer of 
their petition. Defendant’s reply to that answer ad- 
mitted plaintiffs’ tender on March 1, 1957, and denied 
generally. 

The cause was tried on the merits May 15 and 16, 
1958, and the parties were directed to submit the mat- 
ter on written briefs. Thereafter, on February 2, 1959, 
a judgment was rendered which found generally in 
favor of plaintiffs and against defendant, and decreed 
that plaintiffs’ note and mortgage should be held for 
naught and stricken from the record, and that title to 
the land described in said mortgage should be quieted 
and confirmed in plaintiff, Emery V. Mazanec, against 
any and all claims of defendant, with costs taxed to de- 
fendant. Thereafter, on March 16, 1959, motions for 
new trial respectively filed by defendant on February 
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10, 1959, and February 25, 1959, were overruled, and 
defendant appealed, assigning in substance and effect 
that the judgment of the trial court was contrary to the 
evidence and law, and that the trial court erred in 
denying defendant’s cross-petition. We sustain defend- 
ant’s assignments in the manner and to the extent 
hereinafter set forth. 

Hereinafter, Emery V. Mazanec will be called plain- 
tiff. When referring to Ardeyne D. Mazanec, she will 
be called plaintiff’s wife, and when speaking of both, 
they will be called plaintiffs. Defendant, Lincoln Bond- 
ing and Insurance Company, will be called defendant or 
the company, and Carroll R. Pauley will be called Pauley. 

The cause will be tried de novo here in conformity 
with the rule reaffirmed in Town of Everett v. Teigeler, 
162 Neb. 769, 77 N. W. 2d 467. However, we point out 
that there is little dispute with relation to the relevant 
and material evidence, and that in such respect plaintiffs’ 
brief makes several statements and their pleadings make 
several allegations which are not supported by any com- 
petent evidence. 

As summarized, the record discloses the following: 
On March 15, 1951, Edward A. Dosek, hereinafter called 
Dosek, was president of defendant company, and a ma- 
jority of the board of directors were members of Dosek’s 
family. Plaintiff, who had an eighth-grade education, 
was engaged in the cattle business on about 2,560 acres 
of described clear land owned by him near Hemingford 
in Sioux County. Plaintiffs’ homestead, a part thereof, 
was alleged to be the “NEY of Section 26, Township 
27N, Range, 53” and there is no dispute about that. 
Plaintiffs first met Dosek at their home the evening 
of March 15, 1951. One Joe Bayer, who had known 
plaintiff since about 1941 and had known plaintiff's 
wife since about 1946, went there with Dosek. Bayer, 
a general insurance agent, who wrote insurance as agent 
for defendant and other companies, had theretofore sold 
various kinds of insurance to plaintiffs. He was friend- 
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ly with plaintiffs and they had confidence in him. Plain- 
tiff, Dosek, and. Bayer were all Bohemians who could 
speak and understand that language, but plaintiff’s wife 
was not Bohemian and could not speak nor understand 
that language. In such respect, however, and contrary 
to plaintiffs’ contention, the conversation that evening 
at plaintiffs’ home was in the English language except 
for possibly some Bohemian slang words. 

Sometime before March 15, 1951, Dosek had asked 
Bayer if he had some friends who might be interested 
in making an investment in defendant company. Bayer 
had responded by suggesting the names of two persons, 
one of whom was plaintiff. Dosek then said that he was 
going up that way soon and would like to meet plain- 
tiff. Before March 15, 1951, Bayer saw plaintiff and 
asked him whether he would care to make an invest- 
ment in an insurance company, and plaintiff replied 
that he might. Thereafter, Dosek and Bayer left Lincoln 
in Dosek’s car, and after stopping at other places on 
business, they arrived at plaintiffs’ home on March 15, 
1951, in the evening, where Bayer introduced Dosek to 
them as the man who had defendant company. There 
they all had supper together, visited during the evening, 
and Dosek made the representations heretofore sum- 
marized, upon which plaintiffs allegedly relied as they 
had a right to do, and were thereby injured in com- 
pleting the transaction hereinafter set forth. In that 
connection, on the evening of March 15, 1951, plaintiffs 
each admittedly signed the note and mortgage hereto- 
fore described, which were blank except for such signa- 
tures. Bayer signed as a witness to the mortgage. The 
consideration for such transaction was to be defend- 
ant’s surplus note heretofore described, which was 
thereafter to be and was executed and delivered to 
plaintiffs. 

After the signatures were so attached to the note and 
mortgage, Dosek wanted the abstracts to plaintiffs’ land 
in order to complete the transaction, so plaintiffs agreed 
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to meet Dosek and Bayer at plaintiffs’ bank in Heming- 
ford the next morning and get the abstracts for Dosek. 
They met there as agreed, where plaintiff went into 
the bank, brought the abstracts out, and handed them 
to Dosek who said he would mail back to plaintiffs the 
necessary papers to complete the transaction. Upon a 
previous occasion, plaintiff had experienced the giving 
of a note and mortgage on land to another insurance 
company, but such mortgage had been paid. When 
Dosek got plaintiffs’ abstracts, plaintiff knew that de- 
fendant would keep them until plaintiffs’ note and mort- 
gage were paid. Plaintiff knew that he was giving a 
$30,000 note and mortgage for the defendant’s surplus 
note for a like amount, and that the blank spaces on 
plaintiffs’ note and mortgage would be filled in after 
plaintiffs signed them. In that connection, there is no 
specific evidence disclosing what authority Dosek was 
actually given with regard to filling in the blanks on the 
note and mortgage, but there is no competent evidence 
that Dosek was not authorized to date said instruments 
as of January 2, 1951, nor that he exceeded his author- 
ity in filling out the blanks, except it is conclusive that 
Dosek’s purported acknowledgment by plaintiffs on the 
mortgage was never authorized or taken in any manner 
whatever as required by law. Plaintiffs always knew 
that they were to pay $600 interest each year on their 
note and mortgage, and they did so to and including 
1955. They also knew that they would receive $1,800 
interest each year on defendant’s surplus note which 
would be a clear profit to them of $1,200 a year, or $100 
a month. In that connection, also, plaintiffs always re- 
ceived the $1,800 a year from defendant about the middle 
of March until 1955, when its payment was a little late, 
so they drove to Lincoln to see about its payment. 
There they met Dosek, who handed plaintiffs the de- 
fendant’s check for $1,800, dated March 31, 1955, and 
made excuses for its delay of delivery. Plaintiffs cashed 
that check April 2, 1955. At that time, Dosek also 
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handed plaintiffs a letter dated March 1, 1955, which 
enclosed that check, and said: “We might say, that we 
enjoyed a very nice year, business wise in 1954 and 
from indications expect to make a better record in 
1955.” 

Thereafter, in a letter dated June 1, 1955, and ad- 
mittedly received by plaintiffs on June 2, 1955, one 
Carroll R. Pauley, then the new president of defendant 
company, introduced himself as such, and as the repre- 
sentative of the largest investment group in defendant 
company and as a minority member of the then board 
of directors. He then informed plaintiffs that during 
April the Department of Insurance had made an ex- 
haustive study of defendant’s books and had advised 
that the department would not issue defendant a li- 
cense to operate “primarily because of its impaired fi- 
nancial structure and perilous underwriting practices 
* * * that the Department could see no other way but to 
take the company to court and ask for a receivership 
and eventual termination of business.” Pauley then in- 
formed plaintiffs that as a less costly alternative, his 
attorney (who had theretofore been a member of de- 
fendant’s board and its attorney), proposed to the de- 
partment that Pauley’s investment group furnish what- 
ever additional capital was needed; that the old man- 
agement resign; that new directors and officers be 
elected, with an attempt made by them to reestablish 
the company; that after considerable hesitation the de- 
partment consented to such alternative plan; and that 
on May 23, 1955, a board of directors’ meeting was held, 
with the Director of Insurance and the attorney for the 
department present, whereat defendant’s former officers 
and directors resigned and new named officers were 
elected. Plaintiffs were also informed that at the same 
meeting, the new board voted to move the company’s 
offices from 1311 M Street where the company was 
paying $200 a month rent, to 945 South Twenty-seventh 
Street, Pauley Lumber Company offices, on a rent-free 
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rental basis; and that such board had also voted to ac- 
cept president Pauley’s offer of time and efforts in be- 
half of defendant company for the remainder of the 
year without remuneration, in order to save $500 a 
month theretofore paid to Dosek, the former president. 
We point out here also the record discloses that the new 
president then invested $5,700 in a surplus note of the 
company to give defendant necessary capital in order 
to operate, which then made the Pauley interests have 
a total of $69,700 invested in defendant company. 

Such letter then pointed out that it would seem much 
progress had been made, but much remained to be 
done; sought the loyal support of everyone still con- 
nected with the company during the months of transi- 
tion; and stated that with favorable loss experience and 
their backing, they all stood a good chance of working 
out without loss. Pauley also told plaintiffs that if 
they had any further questions, “please do not hesitate 
to contact me and I will answer them to the best of 
my ability. In the event you would rather receive more 
professional answers * * * the Director of Insurance 
* * * has advised me that he will be happy to talk with 
you regarding your company—its past, present and fu- 
ture at any time convenient with you.” The letter 
went on to say that it was addressed to plaintiffs on 
the theory that they were holders of a surplus note, 
but the records of the company were so indefinite on 
that subject, as well as on many others, that Pauley 
was not entirely certain who the surplus note holders 
were, or the amounts thereof. Thus, Pauley asked 
plaintiffs to inform him whether or not they were note 
holders, and if so, to give him the dates and amounts 
thereof. 

Plaintiff saw Bayer and discussed that letter with 
him shortly after plaintiffs received it. Plaintiff then 
said: “‘It looks kind of bad.” Bayer agreed with 
him. Asa matter of fact, the record discloses, as shown 
by records from the Department of Insurance and other 
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evidence as well, that the company had been misman- 
aged and was in a questionable financial condition as 
far back as March 1947. ; 

Be that as it may, on June 27, 1955, plaintiff wrote 
defendant and Pauley, its new president, in reply to 
his letter of June 1, 1955, saying: “We do hold a Sur- 
plus Note, for the amount of $30,000.00, Thirty Thou- 
sand Dollars, Dated April 18, 1951. Hope that every- 
thing will be for the better in the future for the com- 
pany. It was a surprise to hear that the company was 
in a run down way like that.” Also, sometime in June, 
plaintiff and Bayer had a conference with Pauley, the 
president, who stated that loss to investors would be 
about 25 percent. 

In that connection, on September 12, 1955, plaintiffs 
admittedly received a letter from defendant, signed by 
Pauley as president, informing plaintiffs that the di- 
rectors had determined that circumstances over which 
they had no control “require the discontinuance of 
further operations of the company at the earliest pos- 
sible date.” Reasons given therefor were defendant’s 
liability upon certain bonds furnished contractors whose 
solvency had become impaired; that defendant’s lia- 
bilities were about $45,000, with resources of only $16,000 
or $17,000 to meet them; and that there were several 
other unreinsured bonds which were questionable and 
might become a cash liability at any time. Also, some- 
time in September 1955, Pauley told plaintiff that the 
loss of investors would be about 50 percent. 

Plaintiff was in Lincoln at least three times during 
1956 to inquire further about defendant’s condition and 
affairs. The first time was in January 1956, when he 
went to the Department of Insurance and to see Pauley. 
A reputable lawyer employed by plaintiffs went with 
him. Among other things, the Director of the Depart- 
ment of Insurance told them that he would not let 
Dosek operate the company under any circumstances, 
as they suggested. In that connection, Pauley told them 
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“absolutely not.” Nevertheless, plaintiff, together with 
his brother, who also was a surplus note holder, and 
plaintiffs’ lawyer, went to a Chamber of Commerce 
luncheon with Dosek. They then went back to Dosek’s 
office, where they talked about reviving the company 
and helping Dosek get control thereof in order to get 
the company going again. 

In that connection, about April 14, 1956, plaintiffs 
received a copy of a typed letter from Dosek, purport- 
edly signed by plaintiff but with Dosek’s initials ap- 
pended to the signature. Such letter read: “I am a 
substantial investor as well as a member in the Lincoln 
Bonding & Insurance Co. I understand that you are 
also an investor so invite you to a meeting to be held 
Thursday evening in the English room of Hotel Lincoln at 
7:30. April 19, 1956.” At the end of such letter, Dosek 
wrote in his own hand as follows: “Dear Emery: Here 
is a copy of letter that was sent. Lets get together 
earlier in the afternoon to talk matters over.” With 
regard thereto, plaintiff testified that he did not sign 
the letter and did not know that it was sent out under 
his name, but that he did nothing about the fact that 
it did go out under his name because he was after 
“something better.” He attended the meeting but did 
not inform anyone that he had not called it, and did 
not lead the discussion as Dosek wanted him to do. 
There were several people there, including two reputa- 
ble lawyers who represented plaintiffs, and with whom 
plaintiffs had theretofore consulted about defendant’s 
condition and affairs. The condition of “the company 
and a few things” were discussed at the meeting and 
Dosek made a talk about getting control of and reviving 
the company. 

In October 1956, Dosek tried to scare plaintiff by 
telling him that Pauley had got his securities out of 
the company and left plaintiffs holding the sack with 
only questionable mortgages remaining in the company, 
whereupon plaintiff consulted with another reputable 
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lawyer, who as late as July 5, 1957, some 4 months 
after plaintiffs had attempted to rescind, wrote plain- 
tiff that after several conferences with the insurance 
commissioner regarding plaintiffs’ surplus note and the 
‘possibility of making collection upon it from defendant, 
it appeared that the company was not operating on a 
good basis and the commissioner had suggested that at 
a conference with him in September he could better 
determine what should be done in the matter. Here is 
a proper place to say that plaintiffs’ argument that the 
lawyers employed and consulted with by plaintiffs rep- 
resented Dosek without plaintiffs’ knowledge is not sup- 
ported by a shred of evidence in this record. Rather, 
the record is entirely devoid of any conclusion except 
‘that they represented only plaintiffs and that they did 
so in an entirely ethical manner. In that connection, 
there is not much that lawyers can do to help people 
who are determined to continue to receive something 
- for nothing regardless of known facts and advice with 
regard thereto. 

With reference to Dosek’s information that Pauley had 
left plaintiffs holding the sack, the record discloses that 
on April 17, 1951, a mortgage executed by Pauley Lum- 
ber Company to C. R. Pauley, on January 4, 1940, and 
assigned to Merchants Casualty Company, now Lincoln 
Bonding and Insurance Company, on February 3, 1940, 
was duly released of record by defendant as “settled 
and paid.” Also, on November 20, 1951, a mortgage 
executed on January 4, 1940, by Carroll R. Pauley and 
his wife to L. H. Pauley, who assigned it to the com- 
pany on January 4, 1940, was duly released of record 
by defendant as “settled and paid.” However, it is un- 
disputed that such transactions were made without any 
knowledge by Pauley at the time that such mortgages 
were partly replaced in the Department of Insurance 
by plaintiffs’ note and mortgage, and in any event the 
transactions still left the Pauley interests with an in- 
vestment of $64,000 in surplus notes of defendant, and 
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no act of Pauley is shown to have been responsible for 
‘the company’s mismanagement and its financial condi- 
‘tion or failure. As a matter of fact, as heretofore men- 
tioned, Pauley, as president, advanced $5,700 more 
money in order to permit the company to operate, and 
in good faith attempted to salvage the losses of inves- 
tors, including plaintiffs and the Pauley interests. 

In the meantime, on January 23, 1956, defendant noti- 
fied plaintiff in writing that the interest of $600, due 
and payable January 2, 1956, on plaintiffs’ note and mort- 
gage, was unpaid; that defendant, being in a serious fi- 
nancial condition, with large losses, had no earnings with 
which to pay plaintiffs the interest on defendant’s sur- 
plus note; and that it was necessary to ask plaintiffs 
to pay the interest on their note and mortgage without 
being able to send them a check for interest on defend- 
ant’s surplus note. Plaintiffs were also told that although 
partial recovery was possible, a total recovery was im- 
probable, and it appeared that all investors would suffer 
severe losses. 

Plaintiffs, not having paid the interest on their note 
and mortgage, Pauley, as president, again wrote plaintiff 
May 2, 1956. Therein reference was made to conver- 
sations in Pauley’s office on April 20, 1956, regarding 
plaintiffs’ mortgage, then plaintiff’s attention was called 
to the fact that the interest on plaintiffs’ note and mort- 
gage for 1955 was unpaid; that all other investors had 
suffered substantial cash losses; and that plaintiff should 
see the importance of forwarding to defendant the 1955 
interest of $600 within the next few days to supply 
funds necessary for use in the “orderly dissolution 
proceedings of the company.” 

Thereafter, on May 8, 1956, plaintiff wrote to defend- 
ant, enclosing a $600 check for plaintiffs’ 1955 inter- 
‘est on their note and mortgage. In that letter, plaintiff 
said that he was “sorry to be so slow,” that “I just can’t 
get this thing off my mind. I hope that things will get 
little better and that we could recover some of those 
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losses. I hope the meeting with my lawyer * * * and 
others did not put you out to (sic) much he wrote me 
a letter about being there. Most what I already new 
(sic) after meeting with you when I was in Lincoln.” 

On December 3, 1956, Pauley, as president, wrote 
plaintiffs that: ‘Another year is about to close and 
that means another interest payment of $600.00 will be 
due on your note and mortgage as of January 2, 1957. 
We have nothing particularly new to report but will 
send you a statement of our position sometime during 
January or February.” Again on January 28, 1957, 
Pauley, as president, wrote plaintiff stating that: “Hav- 
ing just made the $600.00 payment covering the 1956 
interest on” a mortgage owing defendant, “reminds me 
that your payment for the same period and in the 
same amount has not yet been received. Please advise 
me as to when this may be expected. You no doubt 
noted from the annual report, that” defendant “‘is still 
involved in paying losses, although they now appear to 
be on the downgrade. Surely 1957 will see the conclu- 
sion of most if not all loss payments other than those 
involving health and accident policies.” 

In that connection, we find no competent evidence 
in this record which would support plaintiffs’ conten- 
tion that defendant’s officers lulled plaintiffs into a 
sense of security and thereby prevented them from 
learning all the facts until shortly before they decided 
to rescind on February 5, 1957, and attempted to do so 
by making a tender on March 1, 1957, before this ac- 
tion was filed March 14, 1957, which was 6 years after 
the original transaction and some 21 months after 
plaintiffs admittedly learned facts which put them upon 
inquiry. It is also just as obvious from this record that 
plaintiffs actually did discover the alleged fraud many 
months before they attempted to rescind in any manner. 
Further, after such discovery plaintiffs took steps to 
put Dosek back in control of the company so that the 
original transaction could be carried out, and recog- 
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nized validity of the transaction by paying interest on 
their note and mortgage as late as May 8, 1956, yet took 
no steps to rescind for almost a year thereafter. 

We are convinced that plaintiffs alleged and proved 
by a preponderance of the evidence what material rep- 
resentations were made; that they were false and so 
known to be by the party charged with making them, 
or else were made by him without knowledge as a posi- 
tive statement of known fact; that plaintiffs believed 
them to be true; that plaintiffs relied thereon as they 
had a right to do; and that plaintiffs were injured there- 
by. We discussed and passed upon such matters at 
length in Russo v. Williams, 160 Neb. 564, 71 N. W. 2d 
131, wherein we also held: “Whether the right of one 
party to a contract to rescind the same arises on ac- 
count of fraud inducing the contract or on account of 
a breach by the other party of a dependent covenant, 
such right is barred by failure of the one party, for 
an unreasonable time after knowledge of the facts 
giving rise to such right, to declare a rescission and 
disclaim the benefits of the contract. 

“The question whether laches exists in a particular 
case depends upon its own peculiar circumstances and 
is addressed to the sound discretion of the court, the 
question of the unreasonableness of the delay depend- 
ing largely upon the nature of the property in the par- 
ticular case.” As recently as Caruso v. Moy, 164 Neb. 
68, 81 N. W. 2d 826, we reaffirmed those rules. 

Also, as early as Ensign v. Citizens Interurban Ry. 
Co., 92 Neb. 363, 138 N. W. 718, this court said: “ ‘It is 
a principle which has been too long and too thoroughly 
established in our law to admit of any doubt or discus- 
sion, either as to the principle itself or the reasons upon 
which it is founded, that a party claiming to rescind a 
contract on the ground of fraud must do so promptly 
upon discovery of the facts, and that if he delays, or 
takes any further steps in the execution of the contract, 
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or does any act recognizing its validity, after discovery, 
he loses all right to this particular form of relief.’ 

“In the case of Grymes v. Sanders, 93 U. S. 55, it was 
held: ‘Where a party desires to rescind, upon the 
ground of mistake or fraud, he must, upon discovery of 
the facts, at once announce his purpose, and adhere to it.’ 
The same doctrine was announced by this court in the 
case of American Building & Loan Ass’n v. Rainbolt, 
48 Neb. 434.” See, also, the many authorities cited and 
discussed for this and other jurisdictions in Annotation, 
72 A. L. R. pp. 726 to 797 inclusive. 

Further, in Hollenbeck v. Guardian Nat. Life Ins. 
Co., 144 Neb. 684, 14 N. W. 2d 330, this court held: 
“Where one is put upon inquiry, he is charged with notice 
of all of such facts as he would have learned by rea- 
sonable inquiry.” See, also, Durfee v. Keiffer, 168 
Neb. 272, 95 N. W. 2d 618. In the light of such rules 
and the evidence in this record, we conclude that plain- 
tiffs’ right to rescind was barred by unreasonable delay. 

However, such conclusion does not entirely dispose 
of the issues presented by the pleadings and evidence. 
Plaintiffs first argued that their note and mortgage to 
defendant were void because the transaction occurred 
on March 15, 1951, and the instruments were materially 
altered by filling in the blanks and dating them back 
to January 2, 1951, to cost plaintiffs more interest. In 
that connection, plaintiffs did not plead alteration as 
such, but their petition did allege that the instruments 
were void, after which defendant’s answer and cross- 
petition denied generally and alleged ratification, after 
which plaintiffs’ reply and answer thereto denied gen- 
erally. Contrary to defendant’s contention here, we 
conclude that alteration and ratification were issues 
upon which evidence appearing in this record was ad- 
missible. See, Walton Plow Co. v. Campbell, 35 Neb. 
173, 52 N. W. 883, 16 L. R. A. 468. 

In that connection, on page 5 of plaintiffs’ petition, 
they plead and set forth a complete tabulation of all 
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interest received by plaintiffs from defendant each year 
on its surplus note and all interest paid by -plaintiffs to 
defendant each year on their note and mortgage, be-. 
ginning January 1, 1952, and ending January 1, 1956. 
The item thus listed under January 1, 1952, was ad-. 
mittedly interest for 1951 for which plaintiffs received 
only $1,265 and paid to defendant only $426, which con- 
clusively shows an exact adjustment of interest on plain- 
tiffs’ note and mortgage and defendant’s surplus note 
to April 18, 1951, the date of defendant’s surplus note. 
Plaintiffs’ tabulation also shows that from January 1, 
1953, to and including January 1, 1955, plaintiffs re- 
ceived $1,800 interest each year on defendant’s surplus 
note, and that plaintiffs paid defendant $600 interest 
each year from January 1, 1953, to and including Jan- 
uary 1, 1956, on plaintiffs’ note and mortgage. Thus 
it cannot be said that the dates on plaintiffs’ note and 
mortgage were altered to make plaintiffs pay more 
interest, as argued by plaintiffs. ; 

Plaintiffs also argued that filling in the blanks and 
dating their note and mortgage January 2, 1951, was a 
material alteration in any event. In Montgomery. Vv. 
Dresher, 90 Neb. 632, 134 N. W. 251, 38 L. R. A. N.S. 
423, this court held: ‘The filling of blanks in a written 
instrument is not, strictly speaking, an alteration of the 
instrument. Where a blank is filled in after the exe- 
cution and delivery of a written instrument, it is a 
question of authority to do so. 

“The right to fill blanks in written instruments after 
execution and delivery is based upon an assumption of 
consent, in the absence of specific instructions, and the 
leaving of such blanks is considered to imply authority 
to fill them, and creates an agency in the receiver to do 
so in the way contemplated by the maker.” See, also, 
Mutual Benefit Health & Acc. Assn. v. Milder, 152 Neb. 
519, 41 N. W. 2d 780; 10 C. J. S., Bills and Notes, § 136, 
p. 583; 3 C. J. S., Alteration of Instruments, §§ 62, 63, 
p. 976, § 66, p. 977; § 62-114, R. R. S. 1948. 
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In Bank of Cedar Bluffs v. Beck, 128 Neb. 244, 258 
N. W. 528, 96 A. L. R. 1099, we held: “After a note 
has been signed and delivered by the maker, if the time 
of the maturity is altered by the holder without the 
consent of the maker, this constitutes a material altera- 
tion, which releases the maker.” 

Be that as it may, in State Bank of Edgar v. Jordan, 
129 Neb. 19, 260 N. W. 687, we held that: “‘A material 
alteration, already made, may be ratified and adopted 
subsequently; and in such case the instrument, as altered, 
will be binding.’ State v. Paxton, 65 Neb. 110. 

“Where holder of note that has been materially altered 
without maker’s consent relies on ratification of such 
alteration, it must be pleaded.” See, also, 3 C. J. S., 
Alteration of Instruments, § 75, p. 981. As said in § 77, 
p. 983: ‘Any act or conduct showing an intention to 
recognize the instrument as altered is generally suffi- 
cient to constitute a ratification of the alteration.” Also, 
as said in § 46, p. 961: “A change in an instrument be- 
fore its complete execution will not ordinarily be con- 
sidered to be an alteration, although under some cir- 
cumstances the instrument may be unenforceable for 
lack of mutual assent.” 

In the light of this record and the foregoing authori- 
ties, we conclude from plaintiffs’ own pleadings and 
the evidence heretofore set forth that plaintiffs ratified 
the dates of their note and mortgage and that they 
were not void for alteration thereof. : 

Plaintiffs also argued that their mortgage was void 
because when they signed it in blank it did not contain 
a description of the property to be mortgaged. No 
authority in point is cited from this jurisdiction, and 
we have found none. Other authorities relied upon by 
plaintiffs are distinguishable upon the facts and law 
of the particular jurisdiction. The description of the 
property to be mortgaged was left blank, but it is 
obvious from the evidence that plaintiffs understood 
and agreed that Dosek had authority to later fill in the 
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description as he did from the abstracts admittedly fur- 
nished Dosek by plaintiffs for that purpose in order to 
complete the transaction, and authorities heretofore 
cited adversely dispose of plaintiffs’ contention. 

Plaintiffs further argued that their mortgage was en- 
tirely void because it was never acknowledged as re- 
quired by law. In the light of holdings in Trowbridge 
v, Bisson, 153 Neb. 389, 44 N. W. 2d 810, cited with ap- 
proval in Marston v. Drobny, 166 Neb. 747, 90 N. W. 
2d 408, and the undisputed evidence in this record, we 
conclude that plaintiffs’ mortgage, although witnessed, 
was never acknowledged in any respect as required by 
law, and that the purported acknowledgment appearing 
thereon was false. However, that conclusion does not 
make plaintiffs’ mortgage entirely void as between the 
parties herein. In such respect, plaintiffs’ land described 
in the mortgage, did include the Northeast Quarter of 
Section 26, Township 27 North, Range 53 in Sioux 
County, which, without dispute, was plaintiffs’ home- 
stead, and the mortgage of such homestead was abso- 
lutely void and unenforceable. See Trowbridge v. Bis- 
son, supra, which concluded that any conveyance or 
encumbrance of the homestead of a married person is 
absolutely void and unenforceable unless voluntarily 
executed and acknowledged by both husband and wife 
as required by section 40-104, R. R. S. 1943. However, 
in the case at bar, the mortgage did describe other lands 
belonging to plaintiff which were not plaintiffs’ home- 
stead, and as between the parties the mortgage was 
valid and enforceable as to such other lands. 

In that connection, on rehearing in Wilson v. Wilson, 
85 Neb. 167, 122 N. W. 856, this court, citing many au- 
thorities, held: “A deed to real estate, executed and 
delivered, is valid between the parties, though not law- 
fully acknowledged nor witnessed, and is sufficient to 
convey the land described therein, with the exception of 
the homestead of the grantor.” By analogy, of course, 
such rule applies to a like execution and delivery of a 
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mortgage on real estate. Citing and quoting from Wil- 
‘son v. Wilson, supra, this court reaffirmed such quoted 
holding in Blum v. Poppenhagen, 142 Neb. 5, 5 N. W. 2d 
99, which involved a deed to real estate and a separate 
contractual reservation of an interest therein executed 
at the same time by the same parties for the same pur- 
‘pose in the same transaction. In such respect, citing 
authorities, we concluded that in the absence of any- 
thing to indicate a contrary intention, such instruments 
“were in the eye of the law, one instrument, and would 
be read and construed together as if they were as much 
one in form as they are in substance. 

Other questions were argued but they require no 
discussion. We conclude that the judgment of the trial 
court should be and it hereby is reversed and the cause 
remanded with directions to make an accounting of the 
amount due on plaintiffs’ note and mortgage, and award 
defendant a judgment on its cross-petition therefor, 
together with a foreclosure of the mortgage as prayed, 
except upon plaintiffs’ homestead heretofore described. 
All costs are taxed to defendant. 

REVERSED AND REMANDED WITH DIRECTIONS. 

Simmons, C. J., not participating. 


RutH BrRACKMAN AS NEXT FRIEND OF KENTON DEAN 


SCHAUB, APPELLANT, v. GEORGE BRACKMAN, APPELLEE. 
100 N. W. 2d 774 


Filed January 22, 1960. No. 34602. 


1. Negligence. The words “slight” and “gross” as employed in 
the comparative negligence act of this state are comparative 
terms. The test the statute provides is not based upon absolute 
degrees of negligence but rather upon a comparative test of 
the relative degrees of negligence between the parties. The 
negligence of the plaintiff or defendant is not to be evaluated 
as slight, gross, or otherwise, standing alone. The criterion 
by which the degree of negligence of plaintiff is to be measured 
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is the extent thereof by comparison with the negligence of the 
defendant. 

2. Negligence: Trial. The question of the existence of negligence 
or contributory negligence is for a jury where different minds 
may reasonably draw different conclusions from the evidence 
as to the existence of negligence or contributory negligence. 

8. Infants. Infants, like adults, assume the ordinary risks of the 

, service in which they engage. But an infant engaging in a 
hazardous employment is entitled to warning of dangers which, 
on account of youth and inexperience, he does not fully compre- 
hend. 

4. Negligence. There is a clear distinction between the defense 
of assumption of risk and the defense of contributory negligence 
in that assumption of risk rests in contract or in the principle 
expressed by the ancient maxim, “volenti non fit injuria,” 
whereas contributory negligence rests in tort. 

5. Negligence: Trial. Although the defense of assumption of risk 
is not incompatible with the defense of contributory negligence 
and both defenses may arise under the same set of facts, an 
instruction given by the trial court stating that both such 
defenses are identical is prejudicially erroneous. 

6. Negligence: Customs and Usages. Upon the issue of negligence 
or contributory negligence, evidence of the ordinary practice or 
of the uniform custom, if any, of persons in the performance of 
acts under similar circumstances like those which are alleged to 
have been done negligently is generally competent evidence. 

It is the general rule that custom need not 

be pleaded, since evidence of custom in negligence cases is 

admitted not on the theory that a breach of custom is negligence 
per se, but as evidence of negligence, or of due care, as the case 
may be, and it is.no more necessary to plead it than it is to allege 
other evidentiary facts which prove the ultimate facts pleaded. 


ApPEaL from the district court for Scotts Bluff County: 
RICHARD VAN STEENBERG, JUDGE. Reversed and remanded. 


Wright, Simmons & Harris, for appellant. 


Holtorf & Hansen, Charles F. Fitzke, Atkins & Fer- 
guson, and Clark G. Nichols, for appellee. 


Heard before CARTER, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and Bostauen, JJ. 


MESSMORE, J. 
This is an action brought in the district court for 


652 NEBRASKA REPORTS [Vor. 169 


a 


Brackman v. Brackman 


Scotts Bluff County by Ruth Brackman as next friend 
of Kenton Dean Schaub, a minor, as plaintiff, against 
George Brackman, defendant, to recover damages for 
personal injuries sustained by Kenton Dean Schaub 
while operating a cornpicker owned by the defendant. 
The defendant was charged with negligence in furnishing 
Kenton Dean Schaub with an unsafe machine with which 
to work, and in not advising him of the dangerous 
nature of the work or the dangerous condition of the 
cornpicker. The case was tried to a jury resulting in 
a verdict in favor of the defendant. The plaintiff filed 
a motion for new trial which was overruled. From 
the overruling of the motion for new trial, the plaintiff 
perfected appeal to this court. 

For all practical purposes we will refer to Kenton 
Dean Schaub as plaintiff, and to George Brackman as 
defendant. 

The plaintiff’s petition alleged that he was employed 
by the defendant as a farm laborer on or about Sep- 
tember 16, 1957; that said employment continued up 
to and including November 15, 1957; that on November 
15, 1957, while engaged in the employment of the de- 
fendant, the plaintiff sustained an accident with a corn- 
picker; that as a result of same, he received personal 
injuries which disabled him; that the direct and proxi- 
mate cause of the accident was the negligence of the 
defendant in furnishing the plaintiff with an unsafe 
machine with which to work, and in not warning and 
advising plaintiff of the dangerous nature of the work 
or the dangerous condition of the machine; that the de- 
fendant knew said machine was unsafe, was in poor re- 
pair, and had immediately prior to the date of accident 
had certain modifications made upon it which made 
the machine dangerous and unsafe; that on the date of 
the accident the defendant ordered the plaintiff to use 
the cornpicker in the condition described above, know- 
ing its dangerous condition; that at the time of the 
accident the plaintiff was unfamiliar with cornpickers 
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in general, having never previously operated a corn- 
picker, and was not aware of the more dangerous con- 
dition of this particular cornpicker; that the defendant 
ordered the plaintiff to proceed, and to dig out the ob- 
structions and plugs in the machine, after the plaintiff 
objected that said machine would not work without 
plugging in view of the moisture content of the corn 
and the unusual thickness of the corn; that the plaintiff 
was right-handed; and that as a result of the accident 
his right arm had to be amputated below the elbow. 
The plaintiff prayed for damages for the injuries sus- 
tained by him. 

The defendant’s answer denied all allegations in the 
plaintiff’s petition not admitted, and alleged that the 
cornpicker involved in the accident was plainly marked 
with warning signs; that the defendant instructed the 
plaintiff in the use of the machine; that the plaintiff 
was familiar with the operation of the machine; that 
the defendant had warned and cautioned the plaintiff 
to always shut off the machine before getting off of it; 
that any injury suffered by the plaintiff was proxi- 
mately caused by his own negligence, which was more 
than slight; and that the plaintiff assumed the risk of 
the accident in working on said cornpicker while it 
was running. The prayer was that the plaintiff’s peti- 
tion be dismissed. 

It appears from the record that the plaintiff was 
employed by his stepfather to do farm work; that the 
plaintiff was 18 years of age at the time; that while 
operating a cornpicker on November 15, 1957, he left 
the motor running on the machine and endeavored to 
dig out the obstructions that were plugging the machine; 
that as a result his right hand was caught in the ma- 
chine; and that due to the accident his right arm had 
to be amputated below the elbow. The plaintiff’s tes- 
timony was to the effect that he did not receive proper 
instructions from the defendant pertaining to the proper 
operation of the cornpicker and what his duties were 


654 NEBRASKA REPORTS [Vou. 169 


Brackman v. Brackman 


with reference thereto. The defendant’s evidence was 
to the effect that he specifically instructed the plaintiff 
in the use and operation of the cornpicker, and told him 
not to clean the machine of obstructions or plugs while 
the motor was running and to stop the motor before try- 
ing to unplug the machine. 

The plaintiff contends that the trial court committed 
prejudicial error by defining slight and gross negligence 
in instruction No. 13; that the definitions as given in 
said instruction related to section 39-740, R. R. S. 1943, 
known as the automobile guest passenger statute; and 
that said definitions are not to be considered in the 
same light with reference to the comparative negligence 
statute, section 25-1151, R. R. S. 1943. 

In support of the above contention, the plaintiff cites 
the case of Bezdek v. Patrick, 167 Neb. 754, 94 N. W. 
2d 482. 

It appears that the contention of the plaintiff in the 
instant case, as above stated, was directly raised for 
the first time before this court in Bezdek v. Patrick, 
supra. In that case this court said: “The last para- 
graph of instruction No. 19 to the jury advised it that: 
‘By “slight negligence” is meant small or little negli- 
gence. By “gross negligence” is meant great or exces- 
sive negligence; it may be said to exist when there is 
an absence of slight care in performance of duty.’ Sec- 
tion 25-1151, R. R. S. 1943, is in part as follows: ‘In all 
actions brought to recover damages for injuries to a 
person or to his property caused by the negligence of 
another, the fact that the plaintiff may have been guilty 
of contributory negligence shall not bar a recovery when 
the contributory negligence of the plaintiff was slight 
and the negligence of the defendant was gross in com- 
parison * * *.’ The test this provides and requires is 
not based upon absolute degrees of negligence but rather 
upon a comparative test of the relative degrees of negli- 
gence between the parties. The negligence of the plain- 
tiff or defendant is not to be evaluated as slight, gross, 
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or otherwise, standing alone. The criterion by which 
the degree of negligence is to be measured is the ex- 
tent thereof by comparison with the negligence of de- 
fendant. The words ‘slight’ and ‘gross’ as employed 
in this statute are comparative terms and the require- 
ment of them is that the negligence of the parties must 
be compared one with the other in determining an 
issue of slight and gross negligence. Roby v. Auker, 
151 Neb. 421, 37 N. W. 2d 799; Murray v. Pearson Appli- 
ance Store, 155 Neb. 860, 54 N. W. 2d 250; Allen v. 
Kavanaugh, 160 Neb. 645, 71 N. W. 2d 119. The ob- 
jection made to the last paragraph of the instruction is 
valid. It was foreign to the case and should have been 
omitted.” ; 

As stated in Roby v. Auker, 151 Neb. 421, 37 N..W, 
2d 799, with reference to the comparative negligence 
rule: “The statute by the use of the words ‘when the 
contributory negligence of the plaintiff was slight and 
the negligence of the defendant was gross in compari- 
son’ clearly intended the words ‘in comparison’ as 
qualifying both of the clauses immediately preceding. The 
words ‘slight’ and ‘gross’ as used in the statute are com- 
parative terms and the intent of the statute is that the 
negligence of the parties shall be compared one with 
the other in determining questions of slight and gross 
negligence. 

“We think the rule announced in Morrison v. Scotts 
Bluff County, 104 Neb. 254, 177 N. W. 158, supports 
this view. It was therein said: ‘The true rule is that, 
if plaintiff is guilty of negligence directly contributing 
to the injury, he cannot recover, even though the de- 
fendant was negligent, unless the contributory negli- 
gence of plaintiff was slight and the negligence of de- 
fendant was gross in comparison therewith. If, in com- 
paring the negligence of the parties, the contributory 
negligence of the plaintiff is found to exceed in any de- 
gree that which under the circumstances amounts to 
slight negligence, or if the negligence of defendant falls 
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in any degree short of gross negligence under the cir- 
cumstances, then the contributory negligence of plain- 
tiff, however slight, will defeat a recovery.’ It will be 
noted that the foregoing rule is predicated on a com- 
parison of the negligence of the parties in determining 
the liability of both the plaintiff and the defendant, 
that is, the question of slight or gross negligence as used 
in the statute are both dependent upon a comparison 
of the negligence of the parties, one with the other.” 
See, also, Hickman v. Parks Constr. Co., 162 Neb. 461, 
76 N. W. 2d 403, 62 A. L. R. 2d 1040. 

From the authorities above cited it will be observed 
that under the comparative negligence statute, section 
25-1151, R. R. S. 1943, it is necessary that negligence 
of the plaintiff be compared with the negligence of the 
defendant to determine whether the negligence of one 
is Slight or gross in comparison with the other, while 
under the automobile guest passenger statute, section 
39-740, R. R. S. 1943, a standard of gross negligence is 
set up that is not based on the comparison of negli- 
gence. Before a guest may recover from the driver of 
an automobile under the guest passenger statute, the 
driver must be found guilty of gross negligence, that 
is, great or excessive negligence. Such is not true under 
the comparative negligence rule. 

From an analysis of both sections of the statute here- 
tofore referred to, it will be observed that each is dis- 
tinct and separate from the other, and deals with en- 
tirely different subject matters, as pointed out above. 
Consequently, each of said statutes has a definite pur- 
pose. The automobile guest statute, section 39-740, R. 
R. S. 1943, is not involved in the instant case, and the 
definitions of “slight” and “gross” negligence as given 
in the trial court’s instruction are wrong under the com- 
parative negligence statute. We conclude that the 
trial court committed prejudicial error as contended 
for by the plaintiff. 

“The question of the existence of negligence or con- 
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tributory negligence is for a jury where different minds 
may reasonably draw different conclusions from the 
evidence as to the existence of negligence or contribu- 
tory negligence.” Hickman v. Parks Constr. Co., supra. 

We deem the following authorities relating to the 
duties of an employer in instructing a minor with ref- 
erence to his employment to be pertinent to the in- 
stant case. 

As expressed in Anderson v. Evans, 164 Neb. 599, 
83 N. W. 2d 59: “This court, in Norfolk Beet-Sugar 
Co. v. Hight, 56 Neb. 162, 76 N. W. 566, quoted with 
approval the following from Jones v. Florence Mining 
Co., 66 Wis. 268, 28 N. W. 207, 57 Am. R. 269: ‘We think 
it is now clearly settled that if a master employs a serv- 
ant to do work in a dangerous place, or where the mode 
of doing the work is dangerous and apparent to a person 
of capacity and knowledge of the subject, yet if the 
servant employed to do work of such a dangerous char- 
acter or in a dangerous place, from youth, inexperi- 
ence, ignorance, or want of general capacity, may fail 
to appreciate the dangers, it is a breach of duty on the 
part of the master to expose a servant of such char- 
acter, even with his own consent, to such dangers, 
unless he first gives him such instructions or cautions 
as will enable him to comprehend them, and do his 
work safely, with proper care on his part.’ There 
has been no departure in the decisions from this 
pronouncement.” 

In the case of Omaha Bottling Co. v. Theiler, 59 Neb. 
257, 80 N. W. 821, 80 Am. S. R. 673, it is said: ‘The 
general rule is that infants, like adults, assume the ordi- 
nary risks of the service in which they engage. They 
are entitled, however, to warning of dangers which, on 
account of their youth and inexperience, they do not 
fully comprehend; and if such warning be not given, or 
if it be inadequate, the master is in fault and must an- 
swer for the consequences.” See, also, Evans Laundry 
Co. v. Crawford, 67 Neb. 153, 93 N. W. 177; Burnett 


658 NEBRASKA REPORTS [Vou. 169 


Brackman v. Brackman 


v. Roanoke Mills Co., 152 N. C. 35, 67 S. E. 30. 

In the instant case there is conflicting evidence as 
to whether or not the employer (defendant) had suffi- 
ciently instructed the employee (plaintiff) as to the 
dangerous character of the cornpicker which the em- 
ployee was to operate, therefore, a question of fact in 
such regard was for the jury to determine. 

The plaintiff contends that the trial court Someited 
prejudicial error in a statement contained in instruc- 
tion No. 9 wherein the trial court instructed the jury 
as follows: “For the purpose of this instruction you 
shall consider any assumption of the risk by the ple 
tiff to be identical to contributory negligence.” 

In Landrum v. Roddy, 143 Neb. 934, 12 N. W. 2d 82, 
149 A. L. R. 1041, this court quoted with approval from 
38 Am. Jur., Negligence, § 172, p. 847, as follows: “The 
defense of assumption of risk is closely associated with 
the defense of contributory negligence. One who does 
not exercise ordinary care for his own safety is said; 
speaking broadly, to assume the risk, that is, take the 
chance, of being hurt. The defense of assumption of 
risk is not incompatible with contributory negligence; 
the two defenses may arise under the same state of 
facts. Some courts regard the defenses as interchange- 
able. However, there is a clear distinction between the 
defense of assumption of risk and the defense of con- 
tributory negligence, notwithstanding they may arise 
under the same set of facts and may sometimes over- 
lap. There is a line of demarcation which, if carefully 
scrutinized and followed, will allow the court to dif- 
ferentiate between them. Assumption of risk rests in 
contract or in the principle expressed by the ancient 
maxim, ‘volenti non fit injuria,’ whereas contributorv 
negligence rests in tort. The former involves a choice 
made more or less deliberately and negatives liability 
without reference to the fact that the plaintiff may 
have acted with due care, whereas the defense of con- 
tributory negligence implies the failure of the plaintiff 
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to exercise due care. As stated in some decisions, as- 
sumption of risk is a mental state of willingness, where- 
as contributory negligence is a matter of conduct.” A 
discussion of the distinction as pointed out above may 
be found in 65 C. J. S., Negligence, § 117, p. 709. 

It is obvious that the trial court committed preju- 
dicial error in instructing that the defense of assump- 
tion of risk and the defense of contributory negligence 
were identical. We conclude that the trial court com- 
mitted prejudicial error as contended for by the 
plaintiff. 

The plaintiff contends that certain’ evidence was ad- 
mitted by the trial court, over objection, with refer- 
ence to the repairs, alterations, or changes made to the 
shucking rolls on cornpickers in the area in which the 
defendant farmed and the plaintiff was employed. We 
need not determine the validity of the objections to this 
evidence made by the plaintiff in the instant case, how- 
ever, evidence of this nature may be admitted when 
proper foundation is laid for its admission into evidence. 
See, O’Dell v. Goodsell, 152 Neb. 290, 41 N. W. 2d 123; 
38 Am. Jur., Negligence, § 317, p. 1015; Annotation, 137 
A. L. R. 611; Tite v. Omaha Coliseum Corp., 144 Neb. 
22, 12 N. W. 2d 90, 149 A. L. R. 1164. 

Plaintiff also contends that custom and usage must 
be pleaded in order for the defendant to produce evi- 
dence relating to this subject matter. 

In 38 Am. Jur., Negligence, § 267, p. 957, it is said: 
“It is the general rule that custom need not be pleaded, 
since evidence of custom in negligence cases is ad- 
mitted not on the theory that a breach of custom is 
negligence per se, but as evidence of negligence, or of 
due care, as the case may be, and it is no more necessary 
to plead it than it is to allege other evidentiary facts 
which prove the ultimate facts pleaded.” See, also, 
Crooker v. Pacific Lounge & Mattress Co., 34 Wash. 
191, 75 P. 632; Towner v. Western Contracting Corp., 
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164 Neb. 235, 82 N. W. 2d 253; 41 Am. Jur., Pleading, 
§ 366, p. 541. 

We hold that it was not necessary for the defendant 
to specifically plead custom in the instant case. The 
general denial in defendant’s answer was sufficient to 
raise the issue. 

The plaintiff contends that the use of the word ‘“‘some”’ 
in an instruction on negligence means more than one 
of the elements of negligence which the plaintiff was 
required to prove by a preponderance of the evidence 
before the plaintiff may recover. 

In instruction No. 19, the trial court instructed in 
part as follows: “You are instructed that the mere 
happening of an accident does not of itself prove negli- 
gence on the part of either party. Negligence is never 
presumed but the burden of proof is on the plaintiff to 
prove by a preponderance of the evidence that the 
accident was caused by some of the acts of negligence 
alleged and submitted to you by the Court.” 

It is true that in instruction No. 8 given to the jury 
by the trial court, the jury was informed that the bur- 
den of proof was on the plaintiff, before he could re- 
cover in this action, to prove that the defendant was 
negligent in one or more of the acts of negligence re- 
ferred to in instruction No. 3. In this connection, see 
Johnson v. Hansen, 139 Neb. 428, 297 N. W. 643; and 
Holtz v. Plumer, 133 Neb. 878, 277 N. W. 589. 

There is a clear distinction between the two above- 
cited cases relating to the word “some” and it would 
serve no useful purpose to make that distinction here. 
The use of the word “some” in an instruction could be 
misleading to a jury, and place a greater burden on the 
plaintiff than the law requires. 

Inasmuch as there must be a new trial in this case, 
doubtless the instructions of the trial court will be 
corrected in the respects as heretofore set forth and 
in such other respects as may be required, depending 
upon what occurs in the new trial. 
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In the light of what we have heretofore said, the 
cross-appeal of the defendant need not be determined. 

Other assignments of error asserted by the plaintiff 
need not be determined. 

For the reasons given herein, we conclude that the 
judgment of the trial court should be reversed and the 
cause remanded for a new trial. 

REVERSED AND REMANDED. 


E. A. PULLIAM, PLAINTIFF IN ERROR, V. STATE OF 


NEBRASKA, DEFENDANT IN ERROR. 
100 N. W. 2d 704 


Filed January 22, 1960. No. 34687. 


1. Appeal and Error. The function of assignments of error is that 
they set out the issues presented on appeal. They serve to advise 
the appellee of the questions submitted for determination in 
order that the appellee may know what contentions must be 
met. They also advise this court of the issues which are sub- 
mitted for decision. 


2. In order that assignments of error as to the admission 
or rejection of evidence may be considered, the holdings of 
this court require that appropriate reference be made to the 
specific evidence against which objection is urged. 

3. The decision of an appellate court becomes the law 
of the case, and the legal effect of evidence once determined 
will not be reconsidered here on a second appeal where there has 
been no material change in the evidence on the second trial. 

4. When this court determines the law of the case on 


appeal, the trial court is bound thereby and its judgment in 
accordance therewith will not ordinarily be disturbed on a 
subsequent appeal. 


Error to the district court for Washington County: 
L. Ross NEWKIRK, JUDGE. Affirmed. 


Chester N. Sutton, for plaintiff in error. 


Clarence S. Beck, Attorney General, and Richard H. 
Williams, for defendant in error. 
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Heard before CARTER, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and Bos.aucu, JJ. 


MEssmorgE, J. 


This is the second appearance of this case in this 
court. See Pulliam v. State, 167 Neb. 614, 94 N. W. 2d 
51. 

The plaintiff in error, hereafter referred to as the 
defendant, was charged by information in the district 
court for Washington County under section 69-109, 
R. R. S. 1943, with the crime of selling, transferring, 
or disposing of mortgaged personal property without 
the consent of the owner or holder of the debt secured 
by a mortgage, and under section 69-110, R. R. S. 1943, 
of the crime of removing, permitting, or causing to 
be removed any personal property out of the county 
in which such property was situated at the time a 
mortgage was given thereon, with intent to deprive the 
owner of the mortgage of his security. Both sections 
of the statute above mentioned prescribed a penalty 
for violation thereof. The defendant was found guilty 
of the crime of disposing of mortgaged property under 
count II of the information, and was found guilty of 
the crime of the removal of mortgaged property out 
of the county on counts III and IV thereof. The defend- 
ant filed a motion for new trial which was overruled. 
The trial court sentenced the defendant to serve a term 
in the Nebraska State Penitentiary and assessed a fine 
on counts III and IV set out in the information. The 
defendant brings proceedings in error for a review of 
his case in this court. 

We deem it unnecessary to set forth the facts in this 
case. The material and relevant facts are meticulously 
set out in our former opinion and it would serve no 
useful purpose to repeat them. There was no material 
change in the evidence adduced at the first trial and the 
evidence adduced at the second trial of this case. 

In the instant case the defendant sets forth two as- 
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signments of error, as follows: (1) That the trial court 
erred in overruling objections to questions and exhibits 
making the defendant’s character an issue, thereby abus- 
ing the discretion of the trial court which prevented 
the defendant from having a fair and impartial trial; 
and (2) that the trial court erred in overruling objec- 
tions to testimony regarding other acts of the defend- 
ant which prevented the defendant from having a fair 
and impartial trial. 

In the former opinion this court said: ‘Under as- 
signments of error numbered herein for convenience as 
No. 1 and No. 2, defendant argued that the trial court 
committed prejudicial error in the admission over ob- 
jection of certain evidence appearing in various places 
throughout the voluminous record, upon the theory that 
it erroneously allowed defendant’s character to be an 
issue. To search out and recite such evidence here 
would serve no useful purpose. 

“In that respect, as recently as Wieck v. Blessin, 165 
Neb. 282, 85 N. W. 2d 628, which presented a compara- 
ble situation, we reaffirmed that: ‘The function of 
assignments of error is that they set out the issues 
presented on appeal. They serve to advise the appellee 
of the questions submitted for determination in order 
that the appellee may know what contentions must be 
met. They also advise this court of the issues which 
are submitted for decision. 

“In order that assignments of error as to the admis- 
sion or rejection of evidence may be considered, the 
holdings of this court require that appropriate refer- 
ence be made to the specific evidence against which ob- 
jection is urged.’”’ 

In Minick v. Huff, 41 Neb. 516, 59 N. W. 795, this 
court held: “It is no part of the duty of this court to 
search a record for the purpose of ascertaining if there 
is error in it. On the other hand, every reasonable 
presumption will be indulged in favor of the correct- 
ness of the judgment of a district court, and any ruling 
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of that court, alleged to be erroneous, must be speci- 
fically pointed out to be reviewed here.” 

There is no distinction between the assignments of 
error in this case and in the previous case relating to 
the overruling of objections to questions and exhibits 
making the defendant’s character an issue, or that the 
court erred in overruling objections to testimony re- 
garding other acts of the defendant which prevented 
him from having a fair and impartial trial. This sub- 
ject matter is thoroughly discussed in our previous 
opinion. 

The defendant has failed to meet the requirement 
of the law in his assignments of error. See Yost v. 
State, 149 Neb. 584, 31 N. W. 2d 538. 

In Floyd v. Edwards, 152 Neb. 673, 42 N. W. 2d 
292, this court said: ‘The decision of an appellate court 
becomes the law of the case, and the legal effect of 
evidence once determined will not be reconsidered where, 
without material change, it is again brought to the 
court on a second appeal.” 

And in Snyder v. Lincoln, 156 Neb. 190, 55 N. W. 2d 
614, this court said: ‘When this court determines the 
law of the case on appeal, the trial court is bound there- 
by and its judgment in accordance therewith will not 
ordinarily be disturbed on a subsequent appeal. * * * 
The decision of an appellate court becomes the law of 
the case and the legal effect of evidence once deter- 
mined will not be reconsidered here on a second appeal 
where there has been no material change in the evi- 
dence on the second trial.” See, also, Hiatt v. Brooks, 
17 Neb. 33, 22 N. W. 73; Meyer v. Shamp, 26 Neb. 729, 
42 N. W. 757; City of Omaha v. Bowman, 63 Neb. 333, 
88 N. W. 521; Porter v. State, 73 Neb. 792, 103 N. W. 669. 

We believe that in the light of the afore-cited au- 
thorities the assignments of error contended for by the 
defendant are settled by our previous decision, and the 
doctrine of the law of the case prevails. 
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For the reasons given herein, the judgment on the 
verdict is affirmed. 
AFFIRMED. 


Loyp S. TILGHMAN, APPELLANT, v. R. D. MILLS, FIRST AND 
REAL NAME UNKNOWN, DOING BUSINESS AS R. D. MILLS 


CoNSTRUCTION CONTRACTOR, APPELLEE. 
100 N. W. 2d 739 


Filed January 22, 1960. No. 34712. 


1. Workmen’s Compensation. Section 48-151, R. R. S. 1943, pro- 
vides in part: “The word ‘accident’ as used in this act shall, 
unless a different meaning is clearly indicated by the context, 
be construed to mean an unexpected or unforeseen event hap- 
pening suddenly and violently, with or without human fault, 
and producing at the time objective symptoms of an injury.” 

In an action under the Workmen’s Compensation Act 

the burden is on the claimant to establish by a preponderance 

of the evidence that he sustained a personal injury by an acci- 
dent. arising out of and in the course of his employment. 

Such facts must be proved by the claimant by suffi- 

cient evidence leading to the direct conclusion, or by a legiti- 

mate legal inference therefrom, that such an accidental injury 

occurred and caused the disability. There must be shown a 

causal connection between an accident suffered by the claimant 

and the cause of his disability. 

Symptoms of pain and anguish such as weakness or 

expressions of pain clearly involuntary or any other symptoms 

indicating a deleterious change in bodily condition may consti- 
tute objective symptoms within the requirements. of the Work- 
men’s Compensation Act. 

It is sufficient to show that the injury and preexisting 

disease combined to produce disability, and it is not necessary 

to prove that the injury accelerated or aggravated the disease, 
in order to satisfy the requirement of the statute that the 
disability arose out of the employment. 

The applicable rule of construction of the Workmen’s 

Compensation Act is that it be liberally construed to the end 

that its beneficent purposes may not be thwarted by technical 

refinement of interpretation. 

In considering the sufficiency of the proof, the rule of 
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liberal construction, as it relates to the Workmen’s Compensa- 
tion Act, applies to the law and not to the evidence offered to 
support a claim by virtue of the law. 
For workmen’s compensation purposes, “total disa- 
bility” does not mean a state of absolute helplessness, but 
means disablement of an employee to earn wages in the same 
kind of work, or work of a similar nature, that he was trained 
for, or accustomed to perform, or any other kind of work which 
a person of his mentality and attainments could do. 
: An employee may be totally disabled for all practical 
purposes and yet be able to obtain trivial occasional employment 
under rare conditions at small remuneration. The claimant’s 
status in such respect remains unaffected thercby unless the 
claimant is able to get, hold, or do any substantial amount of 
renlunerative work either in his previous occupation or any 
other established field of employment for which he is fitted. 
A recovery by an employee against an employer by 
virtue of the _Workmen’s Compensation Act may include the 
reasonable expenses incident to and necessary for obtaining 
medical and hospital services. 
Section 48-125, R. R. S. 1943, does not authorize the 
, Supreme Court to grant an attorney’s fee to the employee for 
services in the Supreme Court, where the employee has ap- 
pealed from the decision of the district court denying an award 
of compensation and the Supreme Court reverses the judgment 
of the district court and holds that the employee is entitled to 
compensation under the Workmen’s Compensation Act. 


10. 


11. 


APPEAL from the district court for Cheyenne County: 
Joun H. Kuns, Jupce. Reversed and remanded with 
directions. 


Heaton & Heaton, for appellant. 
Clinton & McNish, for appellee. 


Heard before CarTerR, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and Bostaueu, JJ. 


MEssMmorgE, J. 

This is an action arising under the provisions of the 
Nebraska Workmen’s Compensation Act. The case was 
tried before one of the judges of the workmen’s com- 
pensation court who entered an order of dismissal of the 
plaintiff’s case. The plaintiff waived rehearing before 
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the entire compensation court and appealed directly to 
the district.court for Cheyenne County. Although the 
accident involved in this case occurred in Scotts Bluff 
County, by stipulation of the parties the cause was to. 
be tried in the district court for Cheyenne County on 
the pleadings filed in the compensation court. Trial 
was had in the district court. The district court ren- 
dered judgment against the plaintiff and dismissed his 
cause of action. The plaintiff filed a motion for new trial. 
From the order overruling his motion for new trial, the 
plaintiff appealed to this court. 

There is no apparent dispute in the record as to the. 
following facts: That on June 25, 1957, the relation- 
ship between the plaintiff, Loyd S. Tilghman, and R. D. 
Mills, first and real name unknown, doing business as 
R. D. Mills Construction Contractor, defendant, was 
that of employee and employer as defined by the Ne- 
braska Workmen’s Compensation Act, and each was 
subject to its provisions; that on June 25, 1957, the plain- 
tiff was being paid $1.75 an hour for a 40-hour week and 
time and a half for overtime, holidays, and Sundays, by 
the defendant; that on said date, while the plaintiff was 
being transported to work with other employees of 
the defendant as a passenger in a station wagon, an 
accident occurred causing the station wagon to over- 
turn and roll, and become demolished; that on said date 
the plaintiff was on duty and engaged in the work of 
his employer; that prior to June 25, 1957, while in the 
employ of the defendant, the plaintiff at all times was 
physically able to carry on his part of the work and 
perform his duties as a manual laborer; that the plain- 
tiff had been paid no compensation, nor had any of 
the medical and hospital bills incurred by him as a 
result of the accident been paid; that the plaintiff is 
married and the father of three minor children; that 
the plaintiff has a physical disability known as a spon- 
dylolisthesis which is a forward displacement of one 
vertebra over another, usually the fifth lumbar over 
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the body of the sacrum, or the fourth lumbar over the 
fifth lumbar; and that the plaintiff was 40 years of age 
at the time of trial, had an eighth-grade country school 
education, and had no training for any work except 
common, manual labor. 

The plaintiff’s petition alleged that on June 25, 1957, 
the plaintiff, while in the employ of the defendant, sus- 
tained personal injuries in an automobile accident aris- 
ing out of and in the course of his employment, for which 
injuries the plaintiff is entitled to compensation; that 
as a result of the accident the plaintiff suffered a physi- 
cal disability known as a spondylolisthesis resulting in 
total and permanent disability; that it will be neces- 
sary to have surgery to correct such condition; that 
to do so will require hospitalization; that the plaintiff 
will continue to have permanent disability after sur- 
gery for 6 months and then will have permanent par- 
tial disability for the remainder of his life of approxi- 
mately 10 to 20 percent of his body as a whole; and 
that the plaintiff has been and will be required to ex- 
pend sums of money for hospitalization, medicine, and 
surgery in the future as a direct result of the accident. 
The plaintiff prayed to recover compensation as pro- 
vided for by law. 

The defendant’s answer admitted the overturning of 
the station wagon in which the plaintiff was a passen- 
ger in the course of his employment; denied that the 
injuries complained of by the plaintiff were the result 
of an accident arising out of and in the course of his 
employment by the defendant; specifically denied the 
nature and extent of said injuries; and contended that 
any existing spondylolisthesis or intervertebral disc dis- 
ease was not the result of said accident. The defendant’s 
answer also alleged that the spondylolisthesis of which 
the plaintiff complained, and the alleged intervertebral 
disc disease, were a condition preexisting the accident of 
June 25, 1957, and were unrelated thereto. Defendant 
prayed for dismissal of the plaintiff’s action. 
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We deem the following authorities pertinent to a de- 
termination of this appeal. 

Section 48-151, R. R. S. 1943, provides in part: “The 
word ‘accident’ as used in this act shall, unless a differ- 
ent meaning is clearly indicated by the context, be con- 
strued to mean an unexpected or unforeseen event hap- 
pening suddenly and violently, with or without human 
fault, and producing at the time objective symptoms of 
an injury.” See, also, Mook v. City of Lincoln, 143 
Neb. 254, 9 N. W. 2d 184. 

In an action under the Workmen’s Compensation Act 
the burden is on the claimant to establish by a pre- 
ponderance of the evidence that he sustained a personal 
injury by an accident arising out of and in the course 
of his employment. See, Hassmann v. City of Bloom- 
field, 146 Neb. 608, 20 N. W. 2d 592; Schwabauer v. 
State, 147 Neb. 620, 24 N. W. 2d 431; Pittenger v. Safe- 
way Stores, Inc., 166 Neb. 858, 91 N. W. 2d 31. 

Such facts must be proved by the claimant by suffi- 
cient evidence leading to the direct conclusion, or by a 
legitimate legal inference therefrom, that such an acci- 
dental injury occurred and caused the disability. There 
must be shown a causal connection between an acci- 
dent suffered by the claimant and the cause of his dis- 
ability. Anderson v. Cowger, 158 Neb. 772, 65 N. W. 
2d 51; Rose v. City of Fairmont, 140 Neb. 550, 300 N. 
W. 574; Pixa v. Grainger Bros. Co., 143 Neb. 922, 12 
N. W. 2d 74. , 

Symptoms of pain and anguish such as weakness or 
expressions of pain clearly involuntary or any other 
symptoms indicating a deleterious change in bodily con- 
dition may constitute objective symptoms within the 
requirements of the Workmen’s Compensation Act. 
Knudsen v. McNeely, 159 Neb. 227, 66 N. W. 2d 412. 

It is sufficient to show that the injury and preexist- 
ing disease combined to produce disability, and it is 
not necessary to prove that the injury accelerated or 
aggravated the disease, in order to satisfy the require- 
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ment of the statute that the disability arose out of the 
employment. Skelly Oil Co. v. Gaugenbaugh, 119 Neb. 
698, 230 N. W. 688; Sporcic v. Swift & Co., 149 Neb. 
246, 30 N. W. 2d 891. 

The applicable rule of construction of the Workmen’s 
Compensation Act is that it be liberally construed to the 
end that its beneficent purposes may not be thwarted 
by technical refinement of interpretation. Haler v. 
Gering Bean Co., 163 Neb. 748, 81 N. W. 2d 152. 

In considering the sufficiency of the proof, the rule 
of liberal construction, as it relates to the Workmen’s 
Compensation Act, applies to the law and not to the 
evidence offered to support a claim by virtue of the 
law. Anderson v. Cowger, supra. 

On an appeal to this court in a workmen’s compensa- 
tion case the cause will be considered de novo upon 
the record before us. Anderson v. Cowger, supra. 

With the foregoing authorities in mind, we come to a 
summary of the evidence. 

The plaintiff testified that he resided in Sidney, Ne- 
braska; that he was 5 feet 5 inches in height and weighed 
140 pounds; that on June 25, 1957, he was employed 
by R. D. Mills Construction Company which was en- 
gaged in setting up oil pumps; that his duties were to 
set up oil pumps, lay pipe, and do any type of manual 
labor required in that type of work, including lifting; 
that prior to working for the defendant he worked for 
Keith Deaver at the Colton Grain Company sacking 
millet; that he ran the fanning mill and loaded boxcars; 
that in loading the boxcars he was required to lift 100- 
pound sacks and pile them 7, 8, and sometimes 9 high, 
which was over his head and which he was able to do; 
that prior to working for Keith Deaver he helped in 
the construction of the National Guard Armory in Sid- 
ney where, in putting on the roof, he used a sledge 
hammer; and that after the armory was constructed he 
cleaned the floor, which was covered with dirt and paper 
over the cement, and wheeled the dirt out in a wheel- 
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barrow. He further testified that prior to working on 
the armory he drilled wheat for a farmer by driving 
a tractor; that prior to that time he stacked 4,800 bales 
of hay in 4 days for George Baird; that he stacked the hay 
13 bales high, lifting them manually; that the above jobs 
were the same type of manual labor he had done prior to 
June 25, 1957; that he had no training for any other 
kind of work; and that he experienced no pain or dis- 
comfort in his back in doing heavy manual labor and 
was in good health prior to the accident. 

The plaintiff further testified that on June 25, 1957, 
he went to work at 7 a.m. He and four other workmen 
were transported in a station wagon furnished by the 
employer. He sat in the back seat, behind the driver, 
with another employee of the defendant. There were 
400 or 500 pounds of tools in the aisle and the space 
behind the back seat. These tools consisted of pipe 
wrenches, pipe dies, posthole diggers, shovels, and rakes 
that were used on the job. The driver of the station 
wagon attempted to pass a truck, and the station wagon 
began “whipping” and rolled over on the highway. 
When the station wagon came to a stop, it was resting on 
its top. The plaintiff endeavored to get out, and the 
station wagon started to roll again and rolled back onto 
its wheels. When it stopped, he was tangled up under 
the tools with the posthole digger between his legs. 
The back door of the station wagon was open, and the 
plaintiff finally was able to get out. A great many of 
the tools were scattered along the road. The station 
wagon was completely demolished. The plaintiff was 
unable to state which of the tools struck him. After the 
accident he was taken to Scottsbluff. When he arrived 
there, he had to buy a new shirt and overalls because 
the ones he wore to work were practically destroyed 
in the accident. He was taken to a hospital where a 
nurse put a little salve on his arms, and also a piece of 
tape. He guessed that he had been burned by coffee. 
as they had coffee in the station wagon. As a result 
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of the accident he was “shook up.” He further testi- 
fied that he sat around the hospital, and the longer he 
did so the more stiff he became. To use his expression, 
he was “bunged up,” and his back was hurting. He 
arrived at the hospital at approximately 9:30 am. He 
was returned to Sidney by the foreman for the defend- 
ant who came after the workmen, and arrived home 
about 6 p.m. He further testified that by that time 
he was stiff and sore all over, and his pain was getting 
worse all the time; that he was stiff and sore during the 
night and unable to go to work the next morning; that 
he went back to work the second day after the accident, 
but never did any heavy work after that time; that the 
first day he returned to work his back hurt and his 
arm was sore; that he worked 4 or 5 days, but had to lay 
off, he could not go back to work; and that he told the 
foreman that he could not return to work. He further 
testified that he had a conversation with Mills about the 
accident wherein Mills told the plaintiff that if he could 
not go back to work Mills would have to replace him. 
He testified further that he went to see Dr. Taylor 5 
or 6 days after the accident, and told the doctor about his 
back; that he received no treatment for his back; and 
that the doctor treated him for his arm, but took no 
X-ray pictures. He testified that he went to see Dr. 
Dorwart on or about July 24, 1957, at the request of 
the defendant. Later he was sent by Dr. Dorwart to 
Dr. Kline of Cheyenne, Wyoming, and placed in a hos- 
pital there. He remained in the hospital 7 days, but no 
surgery was performed on his back. He further testi- 
fied that since the date of the accident he had done 
only light work; that he and his brothers did a little 
farming; that in doing this type of work he had pain 
in his back, his legs hurt, and he was unable to sleep at 
night due to the pain; that if he was on his legs too 
long they became in such condition that he was unable 
to move them; and that he suffered pain continuously 
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and had never had such pain or discomfort prior to 
the accident. 

On cross-examination the record shows that when 
the plaintiff went to work after the accident he did 
light work; and that in the event the work required 
back bending, he would have to get on his knees to do 
it. The plaintiff further testified that after the acci- 
dent he worked for the defendant on the following days: 
On June 27, 1957, 10 hours; June 28, 12 hours; July 5, 
12 hours; July 8, 8 hours; July 9, 8 hours; July 10, 12 
hours; July 13, 10 hours; July 15, 8 hours; July 16, 14 
hours; July 17, 16 hours; July 18, 10 hours; and July 
19, 15 hours. He detailed what he did relating to his 
work on each of the days shown above. It appears from 
the record that no heavy lifting was required in doing 
the type of work he did during those days, except that 
if he did any lifting he had to get on his knees to do it 
as heretofore mentioned. 

The plaintiff testified that he gave certain answers 
to questions in the compensation court, one of which 
was to the effect that he gave a statement, which is in 
evidence, to the defendant’s counsel on July 1, 1957, 
to the effect that he was shaken up by the accident and 
burned on his left arm and back by some coffee in a 
thermos bottle that was broken in the accident, and 
another to the effect that he told the doctor in Scotts- 
bluff that he did not believe he got hurt in the acci- 
dent. The plaintiff admitted that those answers were 
given by him in the compensation court. 

The plaintiff’s wife testified that the plaintiff was 
physically strong and had done manual labor all dur- 
ing their married life, which was for 14 years; that 
when the plaintiff returned home the evening of June 
25, 1957, he looked pale; that during the night he was 
awake three or four times; that the next morning the 
plaintiff got out of bed, but was unable to go to work; 
that he said he was sore all over, his back hurt, and his 
neck was stiff; that after June 25, 1957, the plaintiff 
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complained of his back hurting all the time; that he 
was not able to do much of any kind of work since the 
accident; that if he did any kind of work, even yard 
work, his back and legs hurt him and he had to lie 
down; that he had no such disability prior to June 25, 
1957; that he no longer slept well, and walked the 
floor at night; and that he seemed to be getting worse. 

R. D. Mills testified that he lived in Sidney and was 
a labor contractor engaged in construction work in oil 
fields; that the plaintiff was employed by him; that on 
July 19, 1957, he had a conversation with the plaintiff 
at the defendant’s home; that the reason for the con- 
versation was that some time after the accident this 
witness received a report from the foreman to the ef- 
fect that the plaintiff was hurt in the accident and un- 
able to carry on his part of the work; that this witness 
told the plaintiff he wanted plaintiff to see a doctor as 
he was not able to work; that the plaintiff told this wit- 
ness that he had to work, that he did not get hurt in 
the accident, and that he had “had that little old trouble 
a long time” and “In just a few days it will go back 
into place and I will be all right.” This witness told 
the plaintiff that he could have been hurt in the acci- 
dent and that if he had been, he should have treatment. 

On rebuttal the plaintiff testified that he did not tell 
Mr. Mills in the conversation in July 1957 that he had 
had pain in his back before the accident. 

Expert testimony was given for both the plaintiff and 
defendant. This testimony is quite extensive and we 
summarize the principal parts thereof. 

It appears that many X-ray pictures were taken of 
the plaintiff and examined by most of the expert wit- 
nesses. 

Dr. Taylor testified that he was an osteopathic physi- 
cian who carried on his profession in Sidney; that the 
plaintiff came to his office on July 1, 1957; and that at 
that time the plaintiff complained of burns on his left 
shoulder and arm following an automobile accident. 
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The doctor treated him for the burns. He next saw 
the plaintiff on July 3, at which time he treated the 
burns and gave him treatment for low back pains. Dr. 
Taylor further testified that on July 6, he checked the. 
burns and released the plaintiff. 

Dr. Dorwart, a physician and surgeon who had prac- 
ticed his profession in Sidney for 22 years, testified that 
he examined the plaintiff on July 24, 1957. He made 
a complete examination and took X-ray pictures. He 
also took additional X-ray pictures of the plaintiff on 
August 13, 1957. Dr. Dorwart testified that from his 
examination he felt that the plaintiff had a fracture of 
the fourth lumbar vertebra, of the right process, and 
a fracture of the articular facet of the fourth lumbar 
vertebra. He diagnosed the plaintiff’s condition as a 
spondylolisthesis. He took the X-ray films to a radi- 
ologist to confirm his opinion that there were fractures. 
The radiologist was dubious about Dr. Dorwart’s opin- 
ion of the fractures. However, Dr. Dorwart testified 
that he was “unshaken” by the radiologist’s opinion as 
to the fractures. He further testified that on July 24, 
1957, when he examined the plaintiff, he felt that plain- 
tiff had a spondylolisthesis, and when the plaintiff re- 
turned on August 13, 1957, he felt the plaintiffs condi- 
tion was about the same; that he saw the plaintiff next 
on August 26, 1957, and again on September 6, 1957; 
and that he referred the plaintiff to Dr. Kline, an ortho- 
pedic surgeon at Cheyenne, Wyoming. Dr. Dorwart 
conferred with Dr. Kline as to the diagnosis of the 
spondylolithesis, to which diagnosis Dr. Kline agreed 
and expressed the opinion that quite possibly, with rest 
and exercise, the plaintiff might be able to return to 
work after a short time. He testified that Dr. Kline 
hospitalized the plaintiff for a short time, and as soon 
as the plaintiff became active again his pain and symp- 
toms returned. At that time Dr. Kline said he felt that 
surgery would be the only means of correcting the 
problem. Dr. Dorwart further testified that the next 
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time he saw the plaintiff was on January 6, then on 
January 20, 1958, and again on January 23, 1959. At 
that time the spondylolisthesis still persisted, and he 
felt that it would persist until surgery corrected the 
condition. He further testified that a spondylolisthesis 
is a condition whereby there is a slipping forward of 
one vertebra upon the other. The doctor gave his opin- 
ion that a spondylolisthesis could be greatly aggravated 
by injury and trauma in any number of instances, and 
as a consequence, in this particular case, he felt it was 
definitely attributable to the injuries that the plaintiff 
suffered. He further testified that the plaintiffs disa- 
bility for any type of work would be 50 percent, but 
that the plaintiff was not able to do any arduous manual 
labor and was totally disabled from doing any such type 
of labor; that the plaintiffs condition would improve 
with surgery; and that the plaintiff would have a “fairly 
good chance of reducing his present disability 10 to 20 
percent with surgical intervention.” 

On cross-examination this witness testified that spon- 
dylolisthesis is a congenital or predisposed condition 
of the spine which could be present at the time of birth 
and might only be brought to the surface with an injury, 
or when some trauma caused it to do so. 

Dr. Hull Cook, a physician and surgeon practicing 
his profession in Sidney for 21 years, testified that on 
January 24, 1959, he examined the plaintiff for low 
back pain and took X-ray pictures. He testified that 
from his examination he felt that the plaintiff had a 
spondylolisthesis, the duration of which he was unable 
to determine, but he subsequently found that it was of 
long duration and had been quiet, without showing any 
disabling symptoms. His diagnosis was that there was 
an irritated or aggravated spondylolisthesis. This doc- 
tor was asked a hypothetical question containing sub- 
stantially the facts as shown by the record relating to 
the plaintiff, and was asked to give his opinion as to 
whether or not the accident of June 25, 1957, was the 
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cause of the plaintiffs present disability. His answer 
was that the accident served as a precipitating factor 
to bring about the disability the plaintiff then had. He 
stated: “We see this, not infrequently, with spondylo- 
listhesis, and could assume congenital back deformities, 
where a man will go along for many years, getting by 
comfortably, many times, without being aware that he 
has any deformity, until some traumatic factor of this 
nature causes difficulty; and while it is impossible for 
anyone to say with certainty, just what the situation is, 
this seems to fall into that pattern quite conclusively.” 
He further testified that his opinion was based upon the 
facts as shown by the X-rays, the complaints of the 
plaintiff, and his knowledge of the plaintiff’s condition 
prior to the accident; that it would seem that the plain- 
tiff would be unable to do any heavy manual labor at 
that time; that the plaintiff’s condition would remain 
permanent unless corrections were made; and that he 
would expect the plaintiff to have to have a spinal fu- 
sion, a surgical operation to fuse together the area 
which was causing pain, to explore areas where there 
might be nerve pressure, and relieve the pressure, and 
with good luck the plaintiff might have an excellent 
result. 

Dr. Claussen, an orthopedic surgeon who practiced his 
profession at North Platte, testified in behalf of the 
defendant that he had examined the X-ray films of the 
plaintiff designated as exhibits Nos. 1 to 10 and 12 to 
15, inclusive; and that he had had special training in 
the reading and interpretation of X-ray films. He fur- 
ther testified that from an examination, exhibit No. 2, 
an X-ray film, showed the spinous process of the fourth 
and fifth lumbar vertebrae were closer together than 
would be expected, and also showed sclerosis; and that 
exhibit No. 3 showed a defect of the pars interarticu- 
laries, which is a congenital defect. He examined the 
X-ray films taken at De Paul Hospital in Cheyenne, 
Wyoming, one of which showed that the spondylolisthe- 
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sis, which had slipped half-way, of the fifth lumbar on 
the first sacral, and the intervertebral disc space of the 
fifth lumbar and first sacral vertebrae was completely 
gone. He also stated that there was evidence of bone 
building up; that there was a little piece of bone which 
appeared to have been present for years; that in the 
area which he examined there was arthritis; and that 
the bones had been grinding on each other for years. 
He testified that exhibit No. 6 showed essentially the 
condition of the spondylolisthesis, with the degenerative 
arthritis, sclerosis, and loss of disc space. He further 
testified that the spondylolisthesis could not have been 
caused by trauma on June 25, 1957, and gave the rea- 
sons for his opinion as follows: “The reasons for this 
are the long-standing degenerative processes that are 
apparent on the X-rays, between the 5th lumbar verte- 
bra and the Ist sacral. You don’t get that amount of 
degenerative change in a few months’ or few days’ 
time; it takes years. Q And does that, or does that 
not, indicate, Doctor, that the disc space between the 
Sth lumbar and the sacrum has existed in that condi- 
tion for a long time, also? A That disc space has been 
collapsed for a long, long time. Q Antecedent to June 
25, 1957? A Yes.” He further testified that if the 
accident of June 25, 1957, caused any aggravation of 
the man’s condition he would expect severe back ‘symp- 
toms within 48 hours from the time of the accident. 

On cross-examination this witness testified as follows: 
“Q It is possible that a spondylolisthesis can be asymp- 
tomatic prior to some sort of physical trauma to that 
area, whatever trauma you would like to describe, even 
an excessive physical force to that area, which would 
make that spondylolisthesis symptomatic? A Such 
is possible.” 

Dr. Tennant testified by deposition that he was a 
physician and radiologist practicing his profession in 
Sterling, Colorado, and a consultant radiologist on the 
staff of the Cheyenne County Memorial Hospital at 
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Sidney. The doctor examined the X-ray films taken by 
Dr. Dorwart and identified the defect of the pars in- 
terarticularies as a congenital malfusion, and not a frac- 
ture. He testified that sclerosis is a condensation of 
bone, usually due to repeated stress changes in the bone 
substance; and that the sclerosis which he observed in 
exhibits Nos. 2, 3, and 4 indicated repeated, long-stand- 
ing bone stress. The doctor further testified that by 
spondylolisthesis is meant the presence of a bilateral de- 
fect of the pars interarticularies, associated with a slip- 
page of the vertebra, and that in this case the fifth lum- 
bar had moved in front of the sacrum. He examined 
the X-ray films from the De Paul Hospital in Cheyenne, 
Wyoming, and diagnosed what he termed a spondylo- 
listhesis of a second degree, and sclerosis of the sacral 
plate, and stated that there was no evidence of a heal- 
ing fracture. The following questions were asked and 
answers given by this witness: “Q Now Doctor, do 
you have an opinion as to whether or not pain and dis- 
ability would immediately follow, if a spondylolisthesis 
such as you have seen in these X-rays, was traumatically 
caused? The question is, do you have an opinion? A 
I have. Q And what is that opinion? A Were it possible 
to produce a fracture simulating a spondylolisthesis in 
effect, the clinical manifestations would be extremely 
severe with regard to pain and disability. @ And they 
would be immediate, is that correct? A I would say 
they would be immediate. Q And when you say the 
clinical manifestations would be severe, what do you 
mean? A The patient would be unable to carry on nor- 
mal activities; he would be quite disabled.” 

It is obvious that the testimony given by the experts 
is in conflict. However, from a review of all the evi- 
dence we conclude that the plaintiff has proved by a 
preponderance of the evidence that he sustained per- 
sonal injuries as a result of an accident arising out of 
and in the course of his employment. 
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The question arises, what was the extent of the dis- 
ability the plaintiff suffered? 

For workmen’s compensation purposes, “total dis- 
ability” does not mean a state of absolute helplessness, 
but means disablement of an employee to earn wages 
in the same kind of work, or work of a similar nature, 
that he was trained for, or accustomed to perform, or 
any other kind of work which a person of his mentality 
and attainments could do. See, Elliott v. Gooch Feed 
Mill Co., 147 Neb. 309, 23 N. W. 2d 262; Elliott v. Goock 
Feed Mill Co., 147 Neb. 612, 24 N. W. 2d 561. 

“An employee may be totally disabled for all prac- 
tical purposes and yet be able to obtain trivial occasional 
employment under rare conditions at small remunera- 
tion. The claimant’s status in such respect remains 
unaffected thereby unless the claimant is able to get, 
hold, or do any substantial amount of remunerative 
work either in his previous occupation or any other 
established field of employment for which he is fitted.” 
Sporcic v. Swift & Co., supra. See, also, Elliott v. Gooch 
Feed Mill Co., 147 Neb. 309, 23 N. W. 2d 262: Crable 
v. Great Western Sugar Co., 166 Neb. 795, 90 N. W. 
2d 805. 

In the instant case there is evidence which shows 
that the plaintiff is unable to perform the duties of 
his former employment and that he has been totally 
and permanently disabled to do so. As we view the 
record, the plaintiff is entitled to recover from the de- 
fendant for permanent total disability the sum of $30 
a week for the first 300 weeks of such disability, and the 
sum of $25 a week for the remainder of his life, as 
provided for in section 48-121, R. S. Supp., 1955. 

The record discloses a statement of the De Paul Hos- 
pital, Cheyenne, Wyoming, in the amount of $149.65; 
a statement of Duane M. Kline, Jr., M. D., Cheyenne, 
Wyoming, in the amount of $38.50; and a statement of 
C. B. Dorwart, M. D., Sidney, Nebraska, in the amount 
of $51. However, this doctor testified that the reason- 
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able value of his services was $97. Dr. Cook testified 
to the value of his services being $35. The West Ne- 
braska General Hospital of Scottsbluff submitted a state- 
ment for $2.45. 

As stated in Pittenger v. Safeway Stores, Inc., supra: 
“A recovery by an employee against an employer by 
virtue of the Workmen’s Compensation Act may in- 
clude the reasonable expenses incident to and neces- 
sary for obtaining medical and hospital services.” 

The plaintiff is entitled to recover from the defend- 
ant for the medical and hospital expenses as set forth 
above. 

While the plaintiff in his testimony states that he 
made three trips to see Dr. Kline at Cheyenne, Wy- 
oming, by direction of Dr. Dorwart, and testifies as to 
the distance between Sidney, Nebraska, and Cheyenne, 
Wyoming, he failed to testify as to the amount of ex- 
penses incurred in making these trips, consequently, 
in the absence of competent proof as to the amount 
expended for such trips, no allowance can be made. 

The plaintiff contends that he is entitled to recover 
an attorneys’ fee for services rendered in the district 
court and in this court, to be taxed as costs under the 
authority of section 48-125, R. R. S. 1943. 

In Lee v. Lincoln Cleaning & Dye Works, 145 Neb. 
124, 15 N. W. 2d 330, this court said: “Section 48-125, 
Comp. St. Supp. 1941 (now section 48-125, R. R. S. 1943), 
covers the allowance of attorney’s fees in compensation 
cases. In Rexroat v. State, 143 Neb. 333, 9 N. W. 2d 
305, the exact point in the instant case was contested, 
and it was held that, when the employee appeals from 
an adverse decision in the district court which denied 
an award of compensation, and this court reverses the 
district court, and holds that the employee is entitled to 
compensation, this court is not authorized to allow the 
employee an attorney’s fee under the section of the 
statute just quoted, and therefore we grant no attor- 
ney’s fee on this appeal. See Updike Grain Co. v. 
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Swanson, 104 Neb. 661, 178 N. W. 618.” See, also, 
Elliott v. Gooch Feed Mill Co., 147 Neb. 309, 23 N. W. 
2d 262. 

In the light of the above authorities we allow no 
attorneys’ fee to be taxed as costs for plaintiff’s coun- 
sel in the instant case. 

The judgment is reversed and the cause remanded 
to the district court for Cheyenne County with direc- 
tions to render and enter judgment for the plaintiff and 
against the defendant in accordance with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 


Baum REALTY CO., A CORPORATION, APPELLANT, v. BOARD 
OF EQUALIZATION WITHIN AND FOR DouGLas COUNTY, 


NEBRASKA, ET AL., APPELLEES. 
100 N. W. 2d 730 


Filed January 29, 1960. No. 34607. 


1. Taxation: Appeal and Error. An appeal to the district court 
from action of the county board of equalization is considered 
and decided as in equity and an appeal from that court to this 
court is tried de novo. 

2. Taxation. Generally the valuation of property made by the 
county assessor for taxation purposes is presumed to be cor- 
rect; but if he does not make a personal inspection of the prop- 
erty but accepts a valuation thereof fixed by another person, 
the presumption does not exist. 

In the situation last stated the value of the property 
is a fact to be determined from evidence, unaided by presump- 
tion, and the burden is upon the protesting party to establish 
that the assessment of the property is excessive. 

4. Taxation: Appeal and Error. The presumption that a board of 
equalization in considering and passing on an assessment of 
property acted upon sufficient evidence to justify its action 
disappears if there is competent evidence on an appeal to the con- 
trary and thereafter the reasonableness of the valuation fixed 
by the board is one of fact to be determined from evidence, 
unaided by presumption, and the burden of showing that the 
valuation is excessive is upon the complaining party. 

If the evidence discloses that the value of 
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real estate for assessment purposes was arbitrarily determined 
without explanation of the method used or elements considered, 
the value thus fixed is not supported by competent evidence and 
is legally erroneous. 

If on the trial of an appeal from the action of 
a county board of equalization the appellee introduced no proof 
of the value of the property involved, the facts which the 
evidence on behalf of the appellant tends to prove are considered 
established for the purpose of finding the existence of a prima 
facie case in favor of appellant. 


APPEAL from the district court for Douglas County: 
JacKson B. CHASE, Jupce. Reversed and remanded with 
directions. 


Kennedy, Holland, DeLacy & Svoboda and Robert A. 
Skochdopole, for appellant. 


Eugene F. Fitzgerald, John J. Hanley, and John C. 
Burke, for appellees. 


Heard before Smuwmons, C. J., Carrer, MEssMore, 
‘YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


Bos.taueu, J. 

The issue on this appeal is the basic value of real 
estate in the city of Omaha, Douglas County, owned by 
appellant and correctly described in the record, for tax- 
ation purposes for the year 1956. The basic value as- 
signed to the real estate for that year by the county 
assessor was $1,200,000. This was approved by the 
Douglas County Board of Equalization by denial of the 
complaint of appellant that the assessment was exces- 
sive and its request that the valuation of the real estate 
be reviewed and reduced by the board. The appeal 
therefrom by the owner to the district court for Douglas 
County resulted in a finding that the statutory formula 
for determining the basic value of property was not 
sufficiently observed; that the evidence did not sus- 
tain a basic value of the real estate of $1,200,000; that 
it was excessive in the amount of $163,000; and that the 
basic value of the property should be reduced by that 
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amount. The adjudication of the basic value of the 
real estate for the year 1956 for taxation purposes was 
the sum of $1,037,000. The motion of appellant for a 
new trial was denied and this appeal is a challenge of 
the correctness of the action of the district court. 

The real estate involved is located at the southwest 
corner of the intersection of Sixteenth and Harney 
Streets in Omaha. Its dimensions are 132 feet from 
north to south on Sixteenth Street and 176 feet from 
east to west on Harney Street. A four-story brick 
building of mill construction and a basement occupies the 
area. It was constructed in 1900 or 1901 and faces east 
on Sixteenth Street. The real estate as a whole is gen- 
erally referred to as the Kresge Building and it is given 
that designation herein. The building was designed for 
and was generally desirable only for retail merchan- 
dising business. The W. R. Bennett Company secured 
the ground at a cost of $150,000, erected the building 
thereon at an expense of $200,000, and conducted a de- 
partment store there for several years with unfavor- 
able results. Persons interested in the Baum company 
acquired the Bennett company and refinanced and oper- 
ated the department store in the building for a period 
of time without satisfactory results. The store busi- 
ness was discontinued but the Baum company has since 
owned and managed the Kresge Building. 

It was leased and occupied 2 years by Orkin Brothers 
Company for a net rental of $50,000 a year. The lessee 
failed and Burgess-Nash Company became a tenant of 
the building at the same rental for the first 3 months 
and thereafter at a rental of $72,000 a year. This ten- 
ancy continued for 3 years to about the end of 1924 
when the lease was terminated because of financial 
difficulty of the lessee. 

The net rental from the Kresge Building commencing 
with 1922 and continuing through 1927 was $72,000 a 
year. From the latter date until the Kresge company 
lease terminated in the month of July 1955 the net 
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rental therefrom was $80,000 a year except for the period 
from 1933 to 1945 the net rental was $82,500 a year. 
The owner of the property during these periods had 
no expenditure for real estate taxes, insurance, and 
expense of maintenance of the building. Thereafter the 
first floor of the building and the basement, except the 
part of the first floor leased to the Carman Store here- 
after described, were, commencing July 31, 1955, leased 
to the Kresge company for a rental of $60,000 a year. 
The part of the first floor occupied by the Carman 
Store was a space with a 28-foot frontage and a depth 
of 100 feet. The rental therefor was $24,000 a year. 
Each of these leases provided for additional rent if the 
gross sales of the respective tenants exceeded a desig- 
nated yearly minimum which was never realized. The 
sales of the Kresge company were $135,000 less in 1957 
than they were in 1956 and the volume of their sales 
has continued to decrease. The Kresge lease may be 
terminated at the end of each 5-year period and this may 
be done in July 1960. The business of the Carman Store 
decreased to the extent that it was operating at a loss 
because of which it retired from business. The space 
it occupied in the building became vacant and was in 
that condition at the time of the trial. It cannot, ac- 
cording to the evidence, be rented for more than about 
half of what the Carman Store paid for its use. The 
third and fourth floors were rented to Kelley Bowling 
Alleys for $22,000 a year. That tenant moved out of the 
building but made a sublease the terms of which are 
not shown by the record. The second floor of the build- 
ing had been for a considerable time and was at the 
time of the trial vacant. The rental provided by the 
three leases last mentioned was gross and the owner 
had to pay the expenses of maintaining and operating 
the building except the cost of any inside decorating 
done. The tenants paid this expense. 

The gross income of the Kresge Building for the year 
1956 was $106,000 and the net income was only $42,362. 
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The taxes thereon on the basis of the 1956 assessment 
which is in issue on this appeal are $36,300, about 34 
percent of the annual gross income from the building 
or an amount about equal to the gross rent from the 
building for 4 months. Comparisons made at the trial 
in these respects of somewhat similar properties in 
the vicinity of the Kresge Building showed results sub- 
stantially and uniformly unfavorable to the latter 
property. 

There was evidence to the effect that the most valu- 
able real estate in the retail area of downtown Omaha 
is on Sixteenth Street south from Douglas Street to 
Farnam Street and that the center of that area is con- 
sidered to be Sixteenth and Farnam Streets. The value 
of the land from Farnam Street south on Sixteenth 
Street decreases and the value of the land on which 
the Kresge Building is located is about 50 to 60 per- 
cent of the value of the land at Sixteenth and Farnam 
Streets. The Kresge Building is on the south fringe of 
the retail area. 

A count of the traffic has been made once each year 
at about the identical date for 2 hours both in the morn- 
ing and afternoon since 1926 by checkers stationed in 
about the middle of the blocks to count the traffic pass- 
ing the locations of the checkers during the period when 
the count is being made. A record is made and kept 
of the result of the traffic count. This activity is spon- 
sored jointly by the Omaha Real Estate Board and the 
Building Owners and Managers Association. The traf- 
fic counts over a period of years are considered valu- 
able in determining the value of real estate for rental 
purposes. In 1952 the traffic count from Douglas Street 
to Farnam Street on Sixteenth Street was 13,643 and was 
about the same until 1954. Thereafter, in 1956, it was 
11,924. From Farnam Street to Harney Street on Six- 
teenth Street in that period the count decreased from 
11,635 to 7,903. From Harney Street to Howard Street 
on Sixteenth Street in that period the count decreased 
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from 6,771 to 5,912. Each traffic count is given a number 
indicating the place where taken and the standing there- 
of in relation to other places. No. 1 is from Douglas 
Street to Farnam Street on Sixteenth Street and No. 6 
is from Harney Street to Howard Street on Sixteenth 
Street. Howard Street is the first one south of Harney 
Street and is immediately south of the block in which 
the Kresge Building is located. 

A survey was made by the Building Owners and 
Managers Association of Omaha in 1954 concerning the 
vacancy situation in downtown offices of 22 buildings. 
The vacancies were then found to be a fraction of i 
percent. In 1955 the vacancies had increased to about 
21% percent and in 1956 vacancies amounted to 7.9 per- 
cent. This affects the value of the Kresge Building 
because the persons who were engaged, employed, or 
had business in the vacated offices ceased to come down- 
town, and shopping was materially diminished. It also 
indicated that the development of suburban areas has 
been very effective in decreasing the occupancy of down- 
town buildings. The Aquila Court Building on the 
northeast corner of Sixteenth and Howard Streets, a 
half-block south of the Kresge Building, had been va- 
cant for about 9 months at the time of the trial of this 
case. 

The Kresge Building is not constructed or in condition 
to produce at the present time a maximum or satisfac- 
tory income. It is obsolescent. It has been used for 
more than half a century. The floor of each story is 
in very bad condition. There is more unevenness and 
distortion of the floor of each story from the first to and 
including the fourth story. There is not much differ- 
ence in the floors but there is always a worse condition 
on the upper floors of an old building than on the lower 
floors because as the building settles or sags, the un- 
desirable condition of the floors becomes more appar- 
ent on the higher levels. 

The elevator arrangement of the building is very un- 
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satisfactory. It is necessary on the Sixteenth Street 
side to go through one of the stores to get to any of 
the floors above the first story. The elevator for the 
second, third, and fourth floors on the Harney Street 
side is at the extreme west part of the building. The 
evidence is that the Kresge Building is obsolete and 
not properly usable for the location and ground it oc- 
cupies. It is an outmoded, old-style structure with ex- 
tremely high ceilings which have no utility or value for 
retail business and they do have disadvantages. The 
physical condition of the building is very bad. The 
hallways and the walls are in unsatisfactory condition. 
There are large open areas in the building which are 
not appropriate for or desired by present tenants. It 
is very difficult to have such a building produce an 
advantageous sum of money that will pay a fair return on 
what may be termed the depreciated physical value of 
the building. The cost of redeveloping and remodeling 
the building to make it desirable would be so great as to 
make it uneconomical to attempt it. It was the ex- 
pressed opinion of an expert that the building is func- 
tionally and physically obsolete. 

Appellant has owned the Kresge Building since 1922. 
The president of appellant testified that he had kept the 
accounts concerning the building for more than 25 years 
and that he had been active in the management and 
rental of it and other property of the company for more 
than 20 years. He was and had been for more than 
25 years fully advised as to the value, sales, and leases 
of real estate in downtown Omaha. He properly quali- 
fied as a witness as to the value of the real estate in- 
volved in this litigation. He testified that the basic 
value of the Kresge Building at the time important to 
this case was $640,000. He said he considered, in ar- 
riving at this conclusion, the income of the property; a 
comparison of it with other comparable properties; the 
relative location of the building as compared with other 
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properties; and the desirability of the building as far 
as tenants, actual and prospective, were concerned. 
The testimony of Edwin Bedford was as follows: 
He had been in the real estate business for 48 years and 
had specialized in making appraisals of property for 
about 22 years. He was engaged as a realtor in general 
real estate brokerage and appraisal work and had been 
since 1926 a member of the firm of Stuht-Bedford of 
Omaha. He was and had been for many years a member 
of and active in the activities of the National Associa- 
tion of Real Estate Boards and was one of its principal 
officers during the year 1948. He was for many years 
a member of the American Institute of Real Estate 
Appraisers and was one of its principal officers for 3 
terms. He was a member of the Omaha Real Estate 
Board and was its president in 1936. He was an ap- 
proved appraiser for the General Service Administra- 
tion, United States Government, as to all kinds of real 
estate, including industrial and commercial properties. 
He appraised and developed reports in 1942 and 1943 
for the Corps of Engineers of the United States of all 
leased properties in the Missouri River Division from 
Great Falls, Montana, to St. Louis, Missouri. He had 
appraised many properties in Omaha, including the 
Woodmen of the World Building, the City National 
Bank Building, the Hill Hotel, the Paxton Block known 
as the Goldstein-Chapman Building, and the Omaha 
Athletic Club. He was engaged by appellant in 195f 
to and he did appraise the Kresge Building. In ap- 
praising it and forming an opinion of its value he took 
into consideration the earning capacity of the Kresge 
Building, its relative location in relation to the central 
business district, its desirability and functional use, its 
reproduction cost less depreciation, and comparisons 
with other properties of known or recognized value. 
He testified that in his opinion the market or actual 
value of the Kresge Building at the time important to 
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this case was $690,000, consisting of $460,000 for the 
land and $230,000 for the improvements. 

Alexander D. Frank, vice president of the H. A. Wolf 
Company of Omaha, stated: He had been with the 
company for 32 years, had been engaged in appraisal 
work for 12 years, and before that he had been in the 
sales and loan department of the company. He was a 
member of the American Institute of Real Estate Ap- 
praisers and president of the Nebraska chapter of it in 
1957. He was presently a member of its board of direc- 
tors. He was a member of the National Association 
of Real Estate Boards, Omaha and Lincoln Real Estate 
Board, Mortgage Bankers Association, and Brokers In- 
stitute. He had appraised many properties in down- 
town and suburban Omaha, among others, the Securities 
Building, Brandeis Theatre Building, World Insurance 
Building, Redick Tower, and United Benefit Insurance 
Building. H. A. Wolf Company is the owner and man- 
ager of many properties in downtown and other areas 
of Omaha. The witness was in charge of its real es- 
tate sales and real estate loan and appraisal departments. 
He made an examination and appraisal of the Kresge 
Building at the request of appellant. He included in 
his investigation and consideration of the value of the 
building its earning capacity, its relative location, its 
desirability and functional use, its reproductive cost 
less depreciation, and a comparison of it with other prop- 
erties of known and recognized value. His judgment 
of the value of the Kresge Building was $620,436, con- 
sisting of the value of the land as $462,000 and the value 
of the building on the land as $158,436. He spoke of this 
as market value but corrected that by saying that it 
was an error and that he intended to say basic value. 

The single witness examined by appellees was the 
Douglas County assessor who testified as to the location, 
area of the land, and generally as to the size of the 
building constituting the property involved in this case 
and designated as the Kresge Building. He said he in- 
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spected it and also that he assessed it March 1, 1956, 
but when he was asked the method and means used in 
making the assessment of the property he said that he 
made the assessment of the Kresge Building on the same 
basis according to the statutory provisions that all other 
property in Douglas County was made, but he did not 
want the court to believe that he made the assessment 
personally. It was later in his examination established 
that the inspection of the building made by the county 
assessor mentioned above was made 2 weeks before the 
trial of this case in the district court which was held on 
May 28 and 29, 1958, more than 2 years after the date of 
the assessment. The witness did not identify the person 
who made the assessment of the property involved and 
he was not otherwise identified or presented at the trial. 
The record shows nothing more definite than that the 
valuation of the property was fixed by some member 
of the staff in the office of the county assessor. There 
is no competent evidence as to what was considered 
as a basis of the 1956 assessment of the Kresge Building. 
It is significant, however, that the county assessor tes- 
tified that he presumed the property had the same as- 
sessed value in 1956 that it had in 1955. If the evidence 
discloses that the value of real estate for assessment 
purposes was arbitrarily determined without explanation 
of the method used or elements considered, the value 
thus fixed is not supported by competent evidence and 
is legally erroneous. Matzke v. Board of Equalization, 
167 Neb. 875, 95 N. W. 2d 61; Adams v. Board of 
Equalization, 168 Neb. 286, 95 N. W. 2d 627. 

The Douglas County Board by resolution of June 
25, 1956, designated the ratio of basic value of property 
in the county as 70 percent of the actual or market 
value. 

The trial of this appeal is de novo as an equitable 
proceeding. Adams v. Board of Equalization, supra. 

Generally the valuation of property made by the 
assessor for taxation purposes is presumed to be cor- 
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rect; but if he does not make a personal inspection of 
the property or does not act upon his own information 
and judgment, this presumption does not obtain. There 
is no presumption under the circumstances of this case 
that the valuation of the Kresge Building for taxation 
purposes for the year 1956 was correct. In such a situ- 
ation the basic value of the property is one of fact to 
be determined from the evidence, unaided by presump- 
tion, and the burden is on appellant to establish that the 
assessment is excessive. Adams v. Board of Equaliza- 
tion, supra; Omaha Paxton Hotel Co. v. Board of Equal- 
ization, 167 Neb. 231, 92 N. W. 2d 537. 

It is presumed that a board of equalization has prov- 
erly performed its official duties and that in making 
an assessment of property for tax purposes it acted upon 
sufficient legal evidence to justify its action. However, 
the presumption disappears if there is evidence on appeal 
to the contrary and thereafter the reasonableness of the 
assessment is one of fact to be determined by the evi- 
dence, with the burden on the contesting party to estab- 
lish that an excessive valuation has been placed on the 
property, the subject of the controversy. Adams v. 
Board of Equalization, supra. 

The statute which required that all real property in 
the state, not exempt therefrom, should be subject to 
taxation at its basic value, and should be assessed at 
50 percent of such basic value, and that the assessed 
value should be its taxable value, is applicable to this 
litigation. § 77-201, R. S. Supp., 1955. Section 77-112, 
R. S. Supp., 1955, is relevant to this case. It provides: 
“Basic value shall mean the value of property for tax- 
ation that is ascertained by using the following formula 
where applicable: (1) Earning capacity of the prov- 
erty; (2) relative location; (3) desirability and func- 
tional use; (4) reproduction cost less depreciation; and 
(5) comparison with other properties of known or recog- 
nized value.” Basic value was made 70 percent of 
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actual or market value in Douglas County for the year 
1956 by resolution of the county board. 

Appellant had the burden of establishing prima facie 
the basic value of the real estate involved. Appellees 
introduced no competent proof as to the basic value of 
the property. In this condition of the record the facts 
which the evidence on behalf of appellant tended to 
prove will be considered established for the purpose of 
a prima facie case in its favor. Aurora Hotel, Inc. v. 
Board of Equalization, 140 Neb. 511, 300 N. W. 419. 

The finding of the district court that the basic value 
of the Kresge Building as shown by the assessment 
thereof for the year 1956 was excessive in the amount 
of $163,000 and that the assessment of the property 
should be reduced by that amount is not sustained by 
any evidence. That finding and the adjudication of 
the trial court based thereon are each incorrect. The 
basic value of the Kresge Building as of March 1, 1956, 
should be and it is determined to be the sum of $640,000. 

The judgment should be and it is reversed and the 
cause is remanded with directions to the district court 
for Douglas County to render a judgment in this cause 
in harmony with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 

Srmmons, C. J., not participating. 


IN RE APPLICATION OF PREISENDORF TRANSPORT, INC. 
PREISENDORF TRANSPORT, INC., APPELLEE, V. HERMAN Bros., 
INC., ET AL., APPELLANTS, IMPLEADED WITH RUAN 
TRANSPORT CORPORATION ET AL., APPELLEES. 

100 N. W. 2d 865 


Filed January 29, 1960. No. 34628. 


1. Public Service Commissions. The Nebraska State Railway Com- 
mission has original jurisdiction and the sole power to grant, 
amend, deny, revoke, or transfer common carrier certificates of 
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public convenience and necessity and such proceedings are ad- 
ministrative and legislative in character. 

2. Public Service Commissions: Appeal and Error. On an appeal 
to the Supreme Court from an order of the Nebraska State 
Railway Commission, administrative or legislative in character, 
the only questions to be determined are whether the commission 
acted within the scope of its authority and whether the order 
complained of is reasonable and not arbitrarily made. 


8. Judgments. A case must be determined on the law as it stands 
when judgment is rendered therein. 

4. Public Service Commissions: Motor Carriers. In conformity 
with the constitutional provision, the Legislature has the right 
to prescribe how the Nebraska State Railway Commission may 
proceed and what authority it may exercise in granting certifi- 
cates of public convenience and necessity for operation of 
motor vehicles for hire intrastate. 

The power of the Nebraska State Railway 

Commission to issue a certificate of public convenience and 

necessity is grounded on the filing of an application, the giving 

of notice to interested persons, and a hearing. 

A temporary certificate is subject to the same 

requirements under the statute as any other certificate of public 

convenience and necessity. The statute makes no distinction 
between classes or types of certificates. 

The burden is on the applicant for a certifi- 
cate of public convenience and necessity to show that he is fit, 
willing, and able to perform the service he proposes; that he 
will conform to the provisions of sections 75-222 to 75-250, 
R. R. S. 1943, and the requirements, rules, and regulations of 
the commission promulgated thereunder; and that the proposed 
service is or will be required by the present or future public 
convenience and necessity. 

8. Public Service Commissions. Color of authority means an ap- 
pearance or semblance of authority as distinguished from real; 
that is, an apparent right of authority. 

9. Public Service Commissions: Appeal and Error. Rulings by the 
Interstate Commerce Commission in dealing with the subject 
of transportation by common carriers in interstate commerce 
may properly be considered by the Nebraska State Railway 
Commission, and by this court on appeal therefrom, when 
dealing with comparable situations in intrastate commerce. 


APPEAL from the Nebraska State Railway Commission. 
Affirmed. 
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Transport, Inc. 


Robert E. Powell, for appellee Ruan Transport Corp. 


Heard before CARTER, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and BosSLaucu, JJ. 


WENKE, J. 

On December 20, 1957, Preisendorf Transport, Inc., a 
Nebraska corporation, filed an application, No. M-9267, 
Supplement No. 1, with the Nebraska State Railway 
Commission “for authority to operate as a motor carrier 
of property for hire in intrastate commerce upon the 
highways of Nebraska,” specifically seeking authority 
to transport “Petroleum Products” over “irregular 
routes from within 125 mile radius of Grand Island to 
and from points within 150 mile radius of Grand Island, 
and occasionally to and from points in Nebraska at 
large; all shipments to originate or terminate within 
said 125-mile radius of Grand Island.” 

The commission caused notice of the application and 
of the date set by the commission for hearing thereon, 
which was January 8, 1958, to be served on all parties 
interested therein by mail. Six common carriers of 
petroleum products in intrastate commerce by motor 
vehicle, authorized to operate in the same area for which 
authority is sought by applicant, filed protests with the 
commission objecting thereto. Hearing was had before 
the commission at the time and place specified in the 
notice. Thereafter, on January 10, 1958, the commis- 
sion granted the applicant the authority he asked for 
“on a temporary basis pending full and complete hear- 
ing before an examiner and final adjudication thereof 
by the Commission; * * *.” 

Hearing on the application was had before an exam- 
iner on May 19 and 23, 1958. 
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Thereafter, on July 1, 1958, the examiner filed his 
report with the commission recommending that the ap- 
plication be granted. Exceptions were filed to the ex- 
aminer’s report by five of the protestants. On Decem- 
ber 5, 1958, the commission overruled these exceptions, 
approved the examiner’s report, granted the application, 
and ordered that a certificate of public convenience and 
necessity be issued to applicant authorizing the follow- 
ing operations: “Petroleum products exclusively. * * * 
Between points and places within a 125-mile radius of 
Grand Island, Nebraska, and between points and places 
within said radial area on the one hand, and, on the 
other hand, points and places within the State of Ne- 
braska over irregular routes.” 

Five of the protestants filed motions for rehearing or 
for rehearing and reconsideration and four of them 
perfected this appeal on March 26, 1959, from the com- 
mission’s overruling thereof on February 27, 1959. The 
transcript was filed in the office of the Clerk of this 
court on April 15, 1959. 

“The Nebraska State Railway Commission has orig- 
inal jurisdiction and the sole power to grant, amend, 
deny, revoke, or transfer common carrier certificates of 
convenience and necessity and such proceedings are ad- 
ministrative and legislative in character.” Houk v. 
Peake, 162 Neb. 717, 77 N. W. 2d 310. See, also, In re 
Application of Petersen & Petersen, Inc., 153 Neb. 517, 
45 N. W. 2d 465. 

“Courts should review or interfere with administra- 
tive and legislative action of the Nebraska State Rail- 
way Commission only so far as is necessary to keep it 
within its jurisdiction and protect legal and constitu- 
tional rights.” Houk v. Peake, supra. 

“Courts are without authority to interfere with the 
findings and orders of the railway commission except 
where it exceeds its jurisdiction or acts arbitrarily.” 
In re Application of Effenberger, 150 Neb. 13, 33 N. W. 
2d 296. See, also, Dalton v. Kinney, 160 Neb. 516, 70 
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N. W. 2d 464; Johnson v. Peake, 163 Neb. 18, 77 N. W. 
2d 670. , 
‘ “On an appeal to the Supreme Court from an order 
of the Nebraska State Railway Commission, admini- 
strative or legislative in character, the only questions 
to be determined are whether the commission acted with- 
in the scope of its authority and whether the order com- 
plained of is reasonable and not arbitrarily made.” Houk 
v. Peake, supra. See, also, In re Application of Neylon, 
151 Neb. 587, 38 N. W. 2d 552; Basin Truck Co. v. R. B. 
“Dick” Wilson, Inc., 166 Neb. 665, 90 N. W. 2d 268; Miller 
v. Consolidated Motor Freight, Inc., 168 Neb. 712, 97 
N. W. 2d 265. 

On September 5, 1959, appellee Preisendorf Transport, 
Inc., filed its motion to dismiss this appeal for the rea- 
son that it is now moot because of the passage of L. B. 
578 by the 1959 Legislature. See Laws 1959, c. 342, § 1, 
p. 1227. L. B. 578 provides that: “All certificates of 
public convenience and necessity and all permits issued 
pursuant to sections 75-222 to 75-250, inclusive, Re- 
issue Revised Statutes of Nebraska, 1943, prior to July 
7, 1949, without notice and hearing and without a find- 
ing of public convenience and necessity are hereby vali- 
dated and shall not be subject to formal complaint or 
collateral attack.” The act contained an emergency 
clause and, by reason thereof, became effective on June 
17, 1959. In order to understand the basis for this mo- 
tion it is necessary to relate the factual situation which 
brought about the filing of the application by appellee. 

On March 4, 1938, the commission issued to Lawrence 
F. Wise, doing business as Wise Service of Grand Island, 
Nebraska, the identical authority which it issued to 
appellee on December 5, 1958. Wise’s authority is re- 
ferred to as a “Grandfather” certificate, coming within 
section 7(a) of L. B. 178 as enacted into law by the 
1937 Legislature. See Laws 1937, c. 142, § 7, p. 531. On 
June 22, 1945, on the joint application of Lawrence F. 
Wise, doing business as Wise Service of Grand Island, 
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Nebraska, and Harold L. Wise and Clarence I. Cates, 
doing business as Wise Service of Grand Island, Ne- 
braska, the commission transferred this authority to 
Harold L. Wise and Clarence I. Cates, doing business 
as Wise Service of Grand Island, Nebraska, and ordered 
that a certificate of public convenience and necessity 
authorizing the same operations as held by Lawrence 
F. Wise be issued to the transferees. On August 6, 
1946, the commission, on joint application of Harold L. 
Wise and Clarence I. Cates, doing business as Wise Serv- 
ice of Grand Island, Nebraska, and Wise Service, Inc., a 
corporation, authorized transfer of this same authority 
to Wise Service, Inc., a corporation, and ordered a cer- 
tificate of public convenience and necessity authorizing 
the same operations as held by Harold L. Wise and 
Clarence I. Cates be issued to the transferee. On Au- 
gust 2, 1947, the commission, on joint application of Wise 
Service, Inc., a corporation, and Harry Preisendorf of 
Grand Island, Nebraska, authorized transfer of this same 
authority to Harry Preisendorf and ordered a certificate 
of public convenience and necessity authorizing the 
same operations as were held by Wise Service, Inc., be 
issued to the transferee. On February 25, 1949, the 
commission, on joint application of Harry Preisendorf of 
Grand Island, Nebraska, and Preisendorf Transport, Inc.. 
a Nebraska corporation of Grand Island, Nebraska, au- 
thorized transfer of this same authority to Preisendorf 
Transport, Inc., and ordered a certificate of public con- 
venience and necessity authorizing the same operation 
as was held by Harry Preisendorf to be issued to the 
transferee. All the stock issued by Preisendorf Trans- 
port, Inc., was then owned by Harry Preisendorf, his 
wife, and their daughter; that is, it was a family-owned 
corporation. All action taken by the commission on 
these joint applications was done in ex parte proceed- 
ings without notice or hearing and, in view of our hold- 
ing in In re Application of Neylon, supra, released July 
7, 1949, were null and void. As therein stated: “We 
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have therefore come to the conclusion that where cer- 
tificates have already been issued and applications are 
made seeking to transfer the operating rights thereunder 
to others such applications come within the provisions 
of section 75-229, R. S. 1943, and require a hearing 
thereon after notice has been had upon all interested 
parties. This, for the purpose of finding not only if 
‘the proposed service, to the extent to be authorized by 
the certificate, is or will be required by the present or 
future public convenience and necessity,’ but also if ‘the 
applicant is fit, willing and able properly to perform the 
service proposed, and to conform to the provisions of 
sections 75-222 to 75-250 and the requirements, rules and 
regulations of the State Railway Commission thereunder 
* * *? § 75-230, R. S. 1943. 

“No hearing having been had on or notice given to 
interested parties of application M-8664 before the order 
entered on December 26, 1947, it was made without au- 
thority and therefore null and without force and effect.” 
See, also, In re Application of Richling, 154 Neb. 108, 
47 N. W. 2d 413. 

Appellee operated under the authority granted it by 
the commission on February 25, 1949, and the commis- 
sion took no action to prevent its doing so. It appears 
the commission, after our holding in In re Application of 
Neylon, supra, took the position that its orders and cer- 
tificates of public convenience and necessity, issued pur- 
suant thereto, were not subject to collateral attack and 
continued to treat all holders of such transferred au- 
thority as valid operators. We released our opinion in’ 
R. B. “Dick” Wilson, Inc. v. Hargleroad, 165 Neb. 468, 
86 N. W. 2d 177, on November 22, 1957. Therein we 
held: “* * * a certificate holder has a right under his 
certificate to take action to prevent one who is oper- 
ating unlawfully and without any authority from con- 
tinuing to operate to his injury and damage.” 

We further stated: “An action for injunctive relief 
by an interested party may properly be maintained 


700 NEBRASKA REPORTS [Vou. 169 


Preisendorf Transp., Inc. v. Herman Bros., Inc. 


against a party who is engaged in intrastate commerce 
as a common carrier under a void certificate of public 
convenience and necessity.” 

It appears that the commission, very shortly after our 
opinion was released in R. B. “Dick” Wilson, Inc. v. 
Hargleroad, supra, sent every holder of a certificate 
authorizing operations in intrastate commerce on the 
highways of Nebraska a copy thereof. 

Thereafter, on December 11, 1957, five carriers whe 
held valid certificates from the commission authorizing 
them to engage in intrastate commerce, including some 
of the appellants, brought an action in the district court 
for Hall County, the purpose of which is to perma- 
nently enjoin appellee from operating under the au- 
thority granted it by the commission’s order of February 
25, 1949. Thereafter, on December 20, 1957, the appellee 
filed an application commencing this proceeding and 
pursuant to which the commission entered its order of 
December 5, 1958, which order is the basis of this ap- 
peal. L. B. 578, as passed by the 1959 Legislature, has 
no application thereto. We said in City of Fremont v. 
Dodge County, 130 Neb. 856, 266 N. W. 771, that a case 
must be determined on the law as it stands when judg- 
ment is rendered therein. In view of that fact we can- 
not properly pass on the constitutionality of L. B. 578, 
but overrule the motion of appellee to dismiss, which is 
based thereon. 

Appellants contend the commission exceeded its au- 
thority by granting appellee the authority it requested 
on a temporary basis, which it did on January 10, 1958. 
As we have frequently held: “In conformity with the 
constitutional provision, the legislature has the right to 
prescribe how the Nebraska state railway commission 
may proceed and what authority it may exercise in 
granting certificates of public convenience and necessity 
for operation of motor vehicles for hire intrastate.” In 
re Application of Hergott, 145 Neb. 100, 15 N. W. 2d 
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418. See, also, In re Application of Neylon, supra; Miller 
v. Consolidated Motor Freight, Inc., supra. 

“The power of the Nebraska State Railway Commis- 
sion to issue a certificate of public convenience and 
necessity is grounded on the filing of an application, 
the giving of notice to interested persons, and a hearing.” 
R. B. “Dick” Wilson, Inc. v. Hargleroad, supra. 

“A temporary certificate is subject to the same re- 
quirements under the statute as any other certificate 
of convenience and necessity. The statute makes no 
distinction between classes or types of certificates.” In 
re Application of Richling, supra. 

The record shows that after the application was filed 
by appellee the commission fixed the time and place 
for hearing thereon as Wednesday, January 8, 1958, at 
9:30 a. m., in the Commission Hearing Room, Capitol 
Building, Lincoln, Nebraska, and caused service of notice 
thereof to be given upon all interested parties by mail, 
which included all of the protestants. Thereby the com- 
mission obtained authority to act in regard to the ap- 
plication. It is true that all six protestants, for various 
reasons, filed requests with the commission that the 
hearing on the application of appellee be continued. 
These the commission overruled, as it had a right to do. 
Whether the commission exceeded its authority by 
granting this temporary authority in the form in which 
it did or by letting it continue in force for the length of 
time that it did are now moot questions for the tempo- 
rary authority granted by the commission was revoked 
by its order of December 5, 1958, from which this appeal 
was taken. It would only be material if we were to set 
aside the commission’s order of December 5, 1958, and 
thereby, in effect, restore the order granting such author- 
ity on a temporary basis. 

Section 75-228, R. R. S. 1943, provides that no com- 
mon carrier by motor vehicle shall engage in intrastate 
operations on any public highway in Nebraska without 
having a valid certificate of public convenience and 
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necessity issued by the commission authorizing such 
services. See R. B. “Dick” Wilson, Inc. v. Hargleroad, 
supra. 

We come then to the sufficiency of the evidence ad- 
duced by the appellee to authorize the commission to 
grant it the authority which it did. In this respect sec- 
tion 75-230, R. R. S. 1943, provides: ‘Subject to section 
75-237, a certificate shall be issued to any qualified ap- 
plicant therefor, authorizing the whole or any part of 
the operations covered by the application, if it is found 
that the applicant is fit, willing and able properly to 
perform the service proposed, and to conform to the 
provisions of sections 75-222 to 75-250 and the require- 
ments, rules and regulations of the State Railway Com- 
mission thereunder, and that the proposed service, to 
the extent to be authorized by the certificate, is or will 
be required by the present or future public convenience 
and necessity; otherwise such application shall be de- 
nied.” The limitation therein contained has no appli- 
cation here. 

The burden is on the applicant for a certificate of 
public convenience and necessity to show that he is, 
fit, willing, and able to perform the service he proposes; 
that he will conform to the provisions of sections 75-222 
to 75-250, R. R. S. 1943, and the requirements, rules, and 
regulations of the commission promulgated thereunder; 
and that the proposed service is or will be required by 
the present or future public convenience and necessity. 
§ 75-230, R. R. S. 1943; Houk v. Peake, supra; Miller v. 
Consolidated Motor Freight, Inc., supra. 

The evidence adduced by appellee shows that it is 
fit, willing, and able to perform the service it proposes 
to perform and that it will conform to the provisions 
of sections 75-222 to 75-250, R. R. S. 1943, and the require- 
ments, rules, and regulations of the commission promul- 
gated thereunder unless the fact that it has performed, 
since February 25, 1949, and up to January 10, 1958, 
under and pursuant to the certificate of public conven- 
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ience and necessity issued to it by the commission pur- 
suant to an ex parte order of the commission entered 
without notice or hearing makes it unfit. It is apparent 
that even after our decision in In re Application of Ney- 
lon, supra, the commission permitted all holders of cer- 
tificates issued prior thereto to continue to operate 
thereunder, apparently feeling such authority was not 
subject to collateral attack in the courts. Although the 
judgment of the commission was wrong, as is evidenced 
by our holding in R. B. “Dick” Wilson, Inc. v. Hargle- 
road, supra, we cannot say the holders of these certifi- 
cates were intentionally doing wrong by continuing to 
operate thereunder and did not do so in good faith. 
They had some right to trust in the judgment of the 
commission, a body which, under the Constitution and 
laws of this state, was created for and given authority 
to regulate the rates and services of common carriers 
and have general control thereof. Art. IV, § 20, Consti- 
tution of Nebraska. It is true that ordinarily ignorance 
of the law is no excuse, as was held in City of Platts- 
mouth v. Murphy, 74 Neb. 749, 105 N. W. 293. However, 
under the situation here presented, we do not think 
this rule controlling for appellee was operating under 
color of authority, color meaning an appearance or sem- 
blance, as distinguished from real; that is, an apparent 
right. 

We think, as suggested by both appellants and appel- 
lee and in view of section 75-222, R. R. 8. 1943, that rul- 
ings by the Interstate Commerce Commission in deal- 
ing with the subject of transportation by common car- 
riers in interstate commerce may properly be considered 
by the commission, and by this court on appeal there- 
from, when dealing with comparable situations in intra- 
state commerce. 

In John R. Lesoine Extension, 61 M. C. C. 77, decided 
October 15, 1952, the Interstate Commerce Commission, 
in discussing the fitness of an applicant, said: “In the 
past this Commission has been very lenient, particularly 
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during the early stages of regulation, toward truck 
operators who were engaged in unlawful operations.and 
sought to have the Commission legalize their unlawful 
acts, principally because of the confusion and misunder- 
standing on the part of many with respect to the various 
provisions of the act and their obligations thereunder. 
However, in Miller and Cahill Common Carrier Appli- 
cation, 30 M. C. C. 737, (decided October 6, 1941), the 
Commission stated, at page 742—‘It may be, however, 
that in the near future we shall, in the light of several 
years of administration of the provisions of the act, with 
ample opportunity on the part of motor carriers to 
familiarize themselves therewith, adopt a more strict 
and inflexible rule to the effect that evidence of unlaw- 
ful operations renders an applicant unfit properly to 
perform the services for which authority is sought and 
precludes a grant of authority therefor.’ 

“Now, at this late date we are confronted with five 
applicants who have continued the performance of un- 
lawful operations in virtual open defiance of the act. 
It is difficult to conceive that prior to the date these 
five applicants instituted their unlawful operations they 
were not aware of the certificate or permit requirements 
of the act. At any rate they received actual notice prior 
to the filing of the considered applications and have 
since continued to operate. There are, and no doubt 
will be in the future, occasions when a past unlawful 
operation does not require a finding of lack of fitness 
but such is not the case here. We are convinced that 
the time for adoption of the more strict and inflexible 
rule forecast in Miller and Cahill Common Carrier Ap- 
plication, supra, is long overdue.” (Emphasis ours.) 

In The L. Nelson & Sons Transportation Co., 13 F. C. 
C. 40,556, decided June 9, 1959, the Interstate Commerce 
Commission stated: “It has been consistently found in 
many reports in proceedings under section 5, involving 
motor carriers, that a prior unlawful consummation of 
a transaction for which authority is sought, or the un- 
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lawful accomplishment of the control or management in 
a common interest of the carriers involved, is not an 
absolute bar to approval of the transaction. The law 
violation has been viewed as only one of the elements 
to be considered. A similar view has been expressed 
in determining applications for certificates under sec- 
tion 207 of the Act, past violations of law by such appli- 
cants having been considered in appraising their fit- 
ness to hold the authority sought. Thus, some appli- 
cations have been granted under section 5 in spite of 
the unlawful control, * * *.” Many of its decisions are 
cited in support thereof. Therein the commission came 
to the conclusion that: “* * * law violations are not 
necessarily a bar to approval of an application, if the 
public interest will best be served by approval of the 
transaction presented.’ To like effect, see, Miller and 
Cahill Common Carrier Application, 30 M. C. C. 737; D. 
‘A, Beard Truck Lines Co. Common Carrier Application, 
34 M. C. C. 395; Salyards Extension of Operations, 46 
M. C. C. 303; Bindloss Common Carrier Application, 47 
M. C. C. 353; C. J. Skjonsby and Orville Heglie Common 
Carrier Application, 13 F. C. C. 40,569. As stated in 
C. J. Skjonsby and Orville Heglie Common Carrier Ap- 
plication, supra: “It should be emphasized that we do 
not condone these unauthorized operations but under 
some conditions past unauthorized operations have been 
found not to operate as a bar to the granting of author- 
ity.” The commission held: “* * * that applicants 
should not be found unfit to perform the proposed opera- 
tions because of their past unlawful operations since the 
violations were not wilful and since applicants were will- 
ing to conform to ICC regulations.” 

Under the situation here presented, where appellee 
has for many years very satisfactorily rendered the 
service to the public, under color of authority, that it 
herein seeks authority to continue, we think these hold- 
ings apply. In view thereof, we find the evidence 
shows that appellee is fit, willing, and able to properly 
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perform the services proposed; that it will fully con- 
form to the provisions of sections 75-222 to 75-250, R. 
R. S. 1943; and that it will, as it has in the past, fully 
conform to the requirements, rules, and regulations of 
the commission promulgated and issued thereunder. In 
view thereof, we do not think the commission acted 
either unreasonably or arbitrarily in so finding. 

Appellee offered and the commission received evi- 
dence of the appellee’s past operations under its color 
of authority. The evidence of these operations went as 
far back as May 1950. These operations were substan- 
tial and apparently, as evidenced by the testimony of 
some of appellee’s customers, very satisfactory. While 
so operating the evidence shows appellee complied with 
and fully performed all duties required of it under the 
rules and regulations promulgated by the commission 
and other statutory duties imposed upon the holders 
of such authority while operating thereunder. Appel- 
lants objected to the admission of this evidence and here 
contend it was not admissible and should not have been 
considered by the commission in determining whether 
or not the proposed service is or will be required by the 
present or future public convenience and necessity. 
The basis for the objection is that since the certificate 
held by appellee, under which such operations were 
conducted, was void, the operations were illegal and 
there was no proper basis of fact upon which the com- 
mission could act. 

In Bowman Transportation, Inc., 9 F. C. C. 596, the 
Interstate Commerce Commission held: “The Com- 
mission finds that the applicant is improperly operating 
into and out of the same radial base under the same 
authority, that the evidence of applicant’s past opera- 
tions may not be introduced as evidence of public need 
since it was operating without authority, * * *.” How- 
ever, the commision went on to say: “While we have, 
in some instances, given considerable weight to evi- 
dence of past operations as reflecting a need for service, 
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this has generally been confined to so-called late-grand- 
father or interim applications. In order that evidence 
of past operations may be considered in determining 
whether there is a present or future public need for 
their continuance, it is prerequisite that such operations 
must be shown to have been conducted under color of 
right.” 

In McBride’s Express, Inc. v. United States, 13 F. 
C. C. 50,152, it is said: “The Commission found that: 
applicant’s past operations between points in Illinois 
were unauthorized; the joint board properly refused to 
consider evidence of tonnage transported without prior 
authority in determining the issues; and no need for 
the new service proposed had been proved.” The United 
States District Court, Eastern District of Illinois, affirmed 
the commission’s decision. 72 M. C. C. 32. However, in 
doing so, the court made the following observation: 
“In order for such evidence to be entitled to admission 
and consideration in determining whether there was a 
present or future need for resumption of such past opera- 
tions, it is a prerequisite that such operations must be 
shown to have not been unlawful or at least conducted 
under some color of right.” Authorities are cited in 
support thereof. 

In D. A. Beard Truck Lines Co. Common Carrier Ap- 
plication, supra, the commission said: “In the instant 
proceedings, applicants cannot be considered new oper- 
ators, since their operations were conducted under color 
of ‘grandfather’ rights. The facts of past operations 
are closely interrelated with the testimony of the inter- 
ested shipper- or receiver-witnesses dealing with the 
convenience of, and the need for, the proposed service. 
Where, as here, the past operations have been conducted 
under claims of ‘grandfather’ rights, openly and without 
subterfuge, we conclude that they should be given con- 
sideration in determining the issue of public convenience 
and necessity.” 

In Fitterling Transp. Co., Inc., Extension, 43 M. C. C. 
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581, the commission said: “As stated, applicant has 
operated over the described combination of its author- 
ized routes in the belief that its certificates permitted 
such operation. The question of whether a motor car- 
rier may lawfully operate over a combination of two 
routes which connect at a point not authorized to be 
served by such carrier was definitely determined only 
a comparatively short time prior to the hearing herein. 
In the circumstances, we think that applicant had rea- 
son to believe that he could so operate, and that the 
evidence of such operations should be given appropriate 
consideration in reaching our conclusions herein.” 

Under the situation here, as disclosed by the record, 
we think the commission was right in admitting the 
evidence of appellee’s past operations and that it could 
properly consider that evidence for the purpose of de- 
termining whether or not the service proposed by ap- 
pellee is or will be required by the present or future 
public convenience and necessity. 

But appellants contend that even if the evidence of the 
past operations of the appellee is considered, the ap- 
pellee has not met the burden of proof necessary to 
support the commission’s finding that the proposed 
service is, or will be, required by the present or future 
public convenience and necessity. 

In cases where new or extended original authority 
was sought, we have held that: “In determining the 
issue of public convenience and necessity, controlling 
questions are whether the operation will serve a useful 
purpose responsive to a public demand or need; whether 
this purpose can or will be served as well by existing 
carriers; and whether it can be served by applicant in 
a specified operation without endangering or impairing 
the operations of existing carriers contrary to the public 
interest.” In re Application of Moritz, 153 Neb. 206, 
43 N. W. 2d 603. See, also, In re Application of Canada, 
154 Neb. 256, 47 N. W. 2d 507; Christensen v. Highway 
Motor Freight,. 158 Neb. 601, 64 N. W. 2d 99; Houk v. 
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Peake, supra; Miller v. Consolidated Motor Freight, Inc., 
supra. Appellants offered evidence in support of each 
of these issues. However in cases such as now before 
the court, where the applicant seeks to obtain a law- 
ful certificate to continue in a business which it has 
been operating under color of authority, we do not think 
it controls. Here it is apparent that this same business 
has been operated long enough that the original au- 
thority therefor from the commission was under a 
“Grandfather” certificate. True the subsequent trans- 
fers of the authority were void but the various owners 
thereof continued to operate the business thereunder in 
good faith and, it is apparent, are still doing so. Six 
customers of the appellee testified that they had been 
using appellee’s services for various periods of time, 
that such services were very satisfactory, and that they 
would like to see appellee continue in business so they 
could use its services in the future. Under this situation 
we think the following quotations have application: 

“Successful operation in the past creates a presump- 
tion that public convenience and necessity require a 
continuance of such operation.” Dougherty Storage & 
Van Co. Common Carrier Application, 3 M. C. C. 427. 

“His past operations were successful and satisfactory, 
and he merely desires to resume a service so rendered 
for approximately 10 years. Relying upon the advice 
of our representative, he failed to include the instant 
operation in his seasonably filed ‘grandfather’ applica- 
tion. Through no fault of his own he was thereby de- 
prived of the authority sought herein. Applicant is not 
a new carrier entering the field. If the application is 
granted it will not materially adversely affect the oper- 
ations of existing carriers. In our opinion, the evidence 
warrants the granting of the authority sought.” Sal- 
yards Extension of Operations, supra. 

“We have in numerous cases granted authority on a 
finding of public convenience and necessity to continue 
operations, which have been conducted successfully for 
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some extended period of time, and there is a natural 
presumption raised in favor of an applicant based on 
such past successful operation.” Werner Transporta- 
tion Co., 8 F. C. C. 155. 

We do not think the commission’s finding “That the 
present and future public convenience and necessity re- 
quire the proposed service” is either unreasonable or ar- 
bitrary. To hold otherwise would destroy a business that 
has been operated in good faith by the owners thereof 
since prior to April 1, 1936. In view of what we have 
herein held and said we affirm the action of the com- 
mission. 

AFFIRMED. 


MILDRED SMITH, ALSO KNOWN AS MILDRED R. SMITH, ET 


AL., APPELLANTS, v. LyNN R. WADE ET AL., APPELLEES. 
100 N. W. 2d 770 


Filed January 29, 1960. No. 34652. 


1. Infants. Necessaries, within the meaning of section 69-402, 
R. R. S. 1948, are goods suitable to the condition in life of an 
infant or other person, and to his actual requirements at the 
time of delivery. 

The question of what are necessaries is a mixed one 
of law and fact which must be determined from the particular 
facts and circumstances of the case. 

3. Appeal and Error. In an equity action the Supreme Court will, 
in determining the weight of evidence which is in irreconcilable 
conflict on a material issue, consider the fact that the trial 
court observed the witnesses and their manner of testifying. 

4. Infants. A minor may repudiate and rescind his contracts be- 
fore he reaches his majority. 

5. Homesteads. A homestead is the house and land where the 
family dwells. 

6. Homesteads: Husband and Wife. Ordinarily, a homestead of 
a married person cannot be conveyed or encumbered unless the 
instrument by which it is conveyed or encumbered is executed 
and acknowledged by both husband and wife. 


AppEAL from the district court for Keith County: 
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Isaac J. NIsLEY, JupGE. Reversed and remanded with 
directions. 


Frank B. Morrison, for appellants. 
McGinley, Lane, Powers & McGinley, for appellees. 


Heard before CARTER, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and BosLaucu, JJ. 


YEAGER, J. 

This is an action in equity by Mildred R. Smith in 
her own behalf and as next friend of Ralph Smith, a 
minor, plaintiffs and appellants, against Lynn R. Wade 
and Naomi Wade, defendants and appellees, to have de- 
clared null, void, and of no effect a real estate mort- 
gage for $3,256.23, dated July 9, 1956, on the north half 
of Lot 2, Goodrich’s Subdivision of that portion of Lots 
2, 3, 4, and 13 lying north of U. S. Highway No. 30 in 
Smith’s Subdivision of that portion of the west half of 
Section 5 lying south of the public road in Township 
13 North, Range 38 West of the 6th P.M. in Keith County, 
Nebraska, which mortgage was executed by the plain- 
tiffs, who are husband and wife, in favor of the de- 
fendants, who are husband and wife, as joint tenants 
with right of survivorship, and to also have declared 
null and void any promissory note or notes or claimed 
indebtedness which the mortgage was given to secure. 

As grounds for the right to have the mortgage, the 
note or notes, or claimed indebtedness declared null 
and void the plaintiffs alleged that they were husband 
and wife; that Mildred R. Smith had attained her ma- 
jority by marriage at the time the mortgage was signed, 
but that Ralph Smith was at the time under the age of 
21 years and a minor, and thus the action was brought 
by her as next friend of her husband; that the mort- 
gage was null and void for the reason that it is upon 
the homestead of the parties and is repudiated by Ralph 
Smith; that it was procured by threats and duress and 
was not the voluntary act and deed of the plaintiffs; 
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and that it was without valid consideration. No prom- 
issory notes are described in the petition but it is de- 
clared that all notes and other evidence of indebted- 
ness claimed by defendants are null and void for the 
reason that they were procured by threats and duress. 
The prayer is that the mortgage, any pretended indebt- 
edness, and any notes or checks be declared null and 
void, 

The defendants filed an answer in the case in which 
they generally denied all allegations of the petition 
the truth of which was not admitted. The execution of 
the mortgage was admitted. It was pleaded that along 
with the mortgage seven notes were executed for the 
total amount of $3,256.23. They alleged that $794.62 
of this amount was represented by necessaries of life 
furnished by Lynn R. Wade to the plaintiffs. They fur- 
ther alleged that the real estate mortgaged was solely 
owned by Mildred R. Smith. They further alleged that 
since $794.62 of the amount involved represented neces- 
saries of life for the plaintiffs the defense of infancy 
was not available, and that since $1,655.61 of the amount 
was procured by artifice, fraud, and deceit of Ralph 
Smith he is estopped from asserting the defense of 
infancy. 

By the answer it is asserted that Ralph Smith mav 
not rescind until he attains his majority but this is 
not urged in the brief. The plaintiffs however present 
the opposite of this viewpoint by assignment of error. 

By cross-petition the defendants prayed for adjudi- 
cation of the validity of the mortgage and of the seven 
promissory notes secured by the mortgage, and for a 
declaratory judgment as to the rights of the parties with 
regard to the mortgage and the notes. 

A trial was had after which a decree was rendered 
wherein relief was denied to plaintiffs and their action 
was dismissed. The district court by its decree spe- 
cifically found that Ralph Smith was a minor. The court 
also found that a part of the amount involved was for 
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necessaries of life, the particular amount not being de- 
clared. The following appears in the decree: “IT IS 
FURTHER * * * DECREED that the Notes and Real 
Estate Mortgage executed by Plaintiffs in favor of the 
Defendants set forth in Answer and Cross-Petition of 
the Defendants are decreed to be valid and enforce- 
able according to their terms by the Defendants as 
against the Plaintiffs, and each of them.” 

A motion for new trial was filed by plaintiffs which 
was overruled. Thereafter the plaintiffs perfected an 
appeal to this court from the decree and the order over- 
ruling the motion for new trial. 

The brief contains numerous assignments of error 
which the plaintiffs contend constitute grounds for re- 
versal of the decree rendered. As a whole however 
they present in essence the questions (1) of whether | 
or not a minor, or infant, within the meaning of legal 
terminology, may repudiate a contract before attainment 
of majority; (2) of whether or not a minor may repudi- 
ate a mortgage on real estate the title to which is in 
his wife who is not a minor within the meaning of law 
which real estate is the homestead of the parties, and 
thereby invalidate the mortgage; (3) of whether or not, 
if notes were executed which were in payment of neces- 
saries of life, a mortgage on a homestead to secure them 
signed by the wife who was not a minor and by the 
husband who was a minor, could be repudiated by the 
husband, thus invalidating the mortgage; (4) of whether 
or not the repudiation of the notes by Ralph Smith was 
valid; and (5) of whether or not the mortgage and notes 
were void for the reason that they were procured by 
duress. 

The third of these propositions will be considered 
first. It may be disposed of by the statement that the 
record does not require us to determine the question 
of whether or not a mortgage given to secure notes 
given in payment of necessaries of life signed by an 
infant may be repudiated for the simple reason that 
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the record discloses that these notes were not given in 
payment for necessaries of life. Section 69-402, R. R. S. 
1943, defines them as follows: “‘Necessaries’ in this 
section means goods suitable to the condition in life of 
such infant or other person, and to his actual require- 
ments at the time of delivery.” 

In Cobbey v. Buchanan, 48 Neb. 391, 67 N. W. 176, 
it was said: “The meaning of the term ‘necessaries’ 
cannot be defined by a general rule applicable to all 
cases; the question is a mixed one of law and fact to 
be determined in each case from the particular facts 
and circumstances of such case.” 

The account or accounts which provide the basis for 
the notes cover a long period of time and consist of 
charges for merchandise commonly sold by one engaged 
in the retail sale of motor fuels and supplies, amounts 
taken from the cash register, shortages in station mer- 
chandise, checks which did not clear, and the sale price 
of an automobile which was $750. The automobile had 
been delivered back to the defendants and at the time of 
trial was in their possession. None of the specific items 
however was identified as being devoted to the neces- 
saries of Ralph Smith or his family. 

We do not therefore pass upon the question of whether 
or not the signature of Ralph Smith could be repudiated 
if it were proved that the mortgage was given to secure 
notes given for necessaries of life, but hold only that 
there was a lack of sufficient evidence to sustain a 
finding that the notes were given in lieu of cash pay- 
ment for necessaries. 

As to the fifth proposition it must be said that there 
is evidence to support the contention of the plaintiffs 
that the notes and mortgage were procured by duress. 
There is also evidence to the contrary. This court is 
not able on the record of the evidence to resolve this 
conflict. Resort is had to the following rule and on this 
basis the determination on this proposition is made in 
favor of the defendants: “In an equity action the 
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Supreme Court will, in determining the weight of evi- 
dence which is in irreconcilable conflict on a material 
issue, consider the fact that the trial court observed 
the witnesses and their manner of testifying.” Cary 
v. Armbrust, 160 Neb. 392, 70 N. W. 2d 427. 

In the light of this rule the conclusion is reached 
that the notes and mortgage were not executed under 
duress. 

Returning now to the first proposition it must be 
said that a minor may repudiate and rescind his con- 
tracts before he reaches his majority unless this court 
now decides to depart from what it has said on previous 
occasions. There is no disposition to so depart. 

In Star v. Watkins, 78 Neb. 610, 111 N. W. 363, it was 
said: “It has been held that an infant may avoid his 
personal contracts during his minority.” This statement 
of principle was adhered to in the case and no case 
has been found in this jurisdiction which departs there- 
from. The text in 43 C. J. S., Infants, § 75, p. 172, 
contains the following: “In most jurisdictions, however, 
an infant has the right and power to avoid, on the 
ground of infancy, his personal contracts during his 
minority, as well as after he has attained full age; and 
this rule has been held to apply generally to all con- 
tracts, whether executory or executed.” The holding 
therefore in this respect is that Ralph Smith had the 
right and power during his minority to and that he 
did so avoid the mortgage and notes in question. 

As to the second proposition there can be no ques- 
tion that if this was a mortgage on the homestead of 
the plaintiffs and it became void as to Ralph Smith it 
became void for all purposes. The defendants do not 
seriously contend otherwise and they cite no authorities 
to the contrary. 

The record in the light of the decisions of this court 
unequivocally discloses that this was the homestead of 
the plaintiffs. In Meisner v. Hill, 92 Neb. 435, 138 N. W. 
583, this court said in definition of homestead: “Our 
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statute uses the term ‘homestead’ in its commonly ac- 
cepted meaning—the house and land where the family 
dwells.” This was approved in the following cases: 
Engen v. Union State Bank, 121 Neb. 257, 236 N. W. 
741; Berggren v. Bliss, 122 Neb. 801, 241 N. W. 544; 
J. H. Melville Lumber Co. v. Maroney, 145 Neb. 374, 
16 N. W. 2d 527. 

This avoidance of the mortgage by Ralph Smith left 
it with only the signature of Mildred R. Smith, his wife. 
Under these circumstances the mortgage became void 
under the statute. The pertinent provision is contained 
in section 40-104, R. R. S. 1943, as follows: “The home- 
stead of a married person cannot be conveyed or en- 
cumbered unless the instrument by which it is conveyed 
or encumbered is executed and acknowledged by both 
husband and wife, * * *.” There are exceptions to this 
but none of them are of importance in this proceeding. 

The district court was therefore in error in refusing 
to find and decree that the mortgage in question is 
void and in refusing to quiet title to the real estate in 
plaintiffs as prayed by them. 

For reasons which are apparent, the notes being a 
part of the mortgage transaction and being rescinded 
along with the mortgage, the district court was also 
in error in failing and refusing to adjudicate that as to 
Ralph Smith the notes are also void. This disposes of 
the fourth proposition favorable to Ralph Smith. 

It does not however appear advisable or proper at 
this time to attempt to pass upon the individual liability 
or nonliability of Mildred R. Smith on the notes, al- 
though the defendants have by their cross-petition 
asked, not for judgment, but for a declaratory deter- 
mination with relation to them. It appears that this 
matter should be left, without prejudice to either party, 
for determination in an action, if one shall be instituted, 
for recovery on the notes. 

The judgment of the district court is therefore re- 
versed and the cause remanded to the district court with 
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directions to render a judgment in accord with this 
opinion. : 
REVERSED AND REMANDED WITH DIRECTIONS. 


JOHN E. OLNEY, PLAINTIFF IN ERROR, V. STATE OF 


NEBRASKA, DEFENDANT IN ERROR. 
100 N. W. 2d 838 


Filed January 29, 1960. No. 34656. 


1. Criminal Law: Evidence. In laying a foundation in a criminal 
case for the admission of a confession in evidence it is sufficient 
to establish affirmatively all that occurred immediately prior to 
and at the time of making the confession, provided such af- 
firmative proof shows it to have been freely and voluntarily 
made and excludes the hypothesis of improper inducements or 
threats. 

While a voluntary confession is insufficient, 
standing alone, to prove that a crime has been committed, it is, 
nevertheless, competent evidence of that fact, and may, together 
with sufficient corroborative circumstances, establish the corpus 
delicti as well as the defendant’s guilty participation. 

3. Automobiles: Homicide. The unlawful operation of a motor 
vehicle is not necessarily an included offense in a prosecution 
for motor vehicle homicide. 

4. Homicide: Criminal Law. In a homicide prosecution it is not 
proper to give an instruction submitting lesser offenses unless 
such an instruction is applicable and authorized by the evidence. 

5. Criminal Law. Where the punishment of an offense created by 
statute is left to the discretion of a court within prescribed 
limits, a sentence prescribed within such limits will not be 
disturbed unless there appears to be an abuse of such discretion. 


Error to the district court for Lancaster County: 
Pau W. Whitt, Jupce. Affirmed. 


Crosby, Pansing & Guenzel and Donn E. Davis, for 
plaintiff in error. 


Clarence S. Beck, Attorney General, and Bernard L. 
Packett, for defendant in error. 


Heard before CARTER, MESsmMoreE, YEAGER, CHAPPELL, 
WENKE, and Bosiaucn, JJ. 


718 NEBRASKA REPORTS [VoL. 169 
Olney v. State 


CARTER, J. 

This is a criminal action in which the defendant, John 
E. Olney, was charged with the crime of motor vehicle 
homicide, as defined by section 28-403.01, R. R. S. 1943. 
The defendant entered a plea of not guilty. The jury 
found the defendant guilty as charged and the defend- 
ant was sentenced to serve from 1 to 2 years in the 
Nebraska State Reformatory for Men, pay a fine of 
$500, and suffer a suspension of his operator’s license 
for a period of 1 year. By a petition in error the de- 
fendant seeks a reversal of the conviction. 

It is provided by section 28-403.01, R. R. S. 1943, that 
whoever shall cause the death of another without malice 
while engaged in the unlawful operation of a motor 
vehicle shall be deemed guilty of the crime of motor 
vehicle homicide. The information charged the de- 
fendant with unlawfully causing the death of Constance 
L. Lane without malice while engaged in the unlawful 
operation of a motor vehicle on October 6, 1958. The 
question of unlawful operation of the vehicle was lim- 
ited to whether or not defendant was driving at a 
speed in excess of that permitted by law in any one of 
.the following particulars: (1) Greater than was rea- 
sonable and proper, having regard for the traffic, the 
use of the road, and the condition of the road, (2) in 
excess of 55 miles an hour between the hours of sunset 
and sunrise, and (3) at a rate of speed such as to en- 
danger the life or limb of any person. 

The accident occurred on October 6, 1958, at approxi- 
mately 9:30 p.m. It happened at a point a short dis- 
tance south of the city of Lincoln in Lancaster County 
on a county road immediately west of the paved high- 
way known as the No. 2 cutoff. The No. 2 cutoff is a 
connecting road between No. 2 highway and U. S. High- 
way No. 77. It begins at the intersection of Fifty-sixth 
Street and Highway No. 2 southeast of Lincoln and joins 
U. S. Highway No. 77 due south of the city of Lincoln. 
The cutoff is approximately 3 miles long and has a 22- 
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foot asphalt pavement with a white reflectorized stripe 
in the center. The cutoff road follows section lines un- 
til it reaches a point 1,343 feet east of U. S. Highway 
No. 77 at which point it leaves the section line on a 
six-degree curve to the southwest. The pavement was 
banked to the extent of an elevation of 8 to 11 inches 
on the outside of the curve. The section-line road con- 
tinues on west from the cutoff and intersects U. S. High- 
way No. 77 at a point 1,343 feet distant. The accident 
occurred on the section-line road a short distance beyond 
the point where the paved cutoff road left the section 
line. 

The section-line road west of the point where the 
paved cutoff road leaves it is a dirt road not recently 
maintained by the county. At a point 383.5 feet west 
of the cutoff road the dirt road is crossed by the Rock 
Island railroad tracks. For a distance of 100 feet west 
of the cutoff road the dirt road is fairly level. It then 
drops rather rapidly to the railroad tracks at which 
point it is 18.5 feet lower than the cutoff road. The dirt 
road is very narrow after the first 100 feet and con- 
tained a number of old ruts at the time of the accident 
which had been dished out and widened by vehicular 
traffic. The road was safe for vehicular traffic at slow 
speeds but was clearly unsafe for such use at high 
speeds. The location and condition of the cutoff and 
dirt roads was meticulously explained to the jury by 
plats and photographs, including some 15 three-dimen- 
sion views. This evidence presented the situation to 
the jury with much greater accuracy and detail than 
we can explain it here. 

The evidence shows that the defendant was driving 
a 1956 model Chevrolet automobile which his- father 
had purchased in May 1958 for his use. Defendant 
was 17 years of age and had been driving motor vehicles 
since he was 16. The automobile was a second-hand 
one that had been driven 30,000 miles when purchased. 
Defendant made many repairs and changes in the mech- 
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anism of the car, performing most of the labor himself. 
He replaced the motor with a new standard Chevrolet 
motor. The new motor was a factory-rated 220-horse- 
power engine. The old motor was a 205-horsepower 
engine. Defendant replaced the single carburetor with 
three two-barrel carburetors and installed mechanical 
linkage for their operation. As thus installed, the car 
would operate on the single center carburetor until the 
accelerator was two-thirds depressed, at which time 
the two end carburetors would open up and deliver 
more gas and air mixture to the firing chambers.: He 
replaced the standard cams with Iskenderian cams made 
to be used with mechanical valve lifters rather than the 
hydraulic type. He replaced the standard wiring with 
a heavier copper base wire. He replaced the valve 
covers with aluminum ones. He replaced the trans- 
mission with one that was stronger and more durable. 
The gear ratios for first and second gears were in- 
creased to attain higher speeds while those gears were 
being used. Dual exhausts were installed which were 
cut in ahead of the muffler. When open they were very 
noisy but would increase the speed of the car to some 
extent while in use. He equipped the car with a tachom- 
eter, an instrument for telling the speed at which the 
engine was running. The car also was equipped with 
a speedometer which was not working at the time of the 
accident. The defendant denied that the car was 
“souped up” and described it as a car with modified 
equipment. Defendant testified that he had once par- 
ticipated in drag racing at Grand Island and had en- 
gaged in drag racing at the Lincoln Air Base the Sunday 
afternoon preceding the accident. 

With his automobile thus equipped the defendant and 
Constance Lane contacted Bill Wertz, a young man who 
had assisted defendant with the mechanical work on his 
car. Wertz had a car of his own. He inquired of de- 
fendant how the new transmission worked which had 
been installed the day before. They decided to have 
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what the defendant described as a “friendly drag.” 
They proceeded to the cutoff road at the intersection of 
Fifty-sixth Street in their respective cars with Constance 
Lane riding with the defendant. The evidence shows 
that defendant followed Wertz west on the cutoff road 
to a point approximately south of Thirty-seventh Street 
when they stopped. Defendant removed the caps from 
the lake pipes on the exhaust cutout. The defendant 
states that when they started up, Constance said “Go.” 
They stopped after a short distance and started again 
from a side by side starting position. They again stopped 
at a point south of Twenty-fourth Street. There it was 
determined that Wertz had shifted into second gear at 
the speed of 42 miles an hour and defendant had checked 
his tachometer at that speed. Defendant testifies that 
they had traveled at a maximum speed of 55 miles an 
hour between Thirty-seventh and Twenty-fourth Streets, 
but might have reached 60 or 65 miles an hour. De- 
fendant admitted on cross-examination that he had 
stated under oath at the inquest that he probably 
reached 70 miles an hour. At Twenty-fourth Street 
they again started up from a side by side position. De- 
fendant shifted to second gear when Wertz reached a 
speed of 45 or 50 miles an hour. After further accel- 
eration of the car defendant shifted to high gear. As 
they approached the dirt road, Wertz slowed down and 
defendant began pulling into the right-hand lane. The 
defendant in his written statement said that he was 
traveling about 65 miles an hour, plus or minus 10 miles 
an hour. He came over the rise in the road but failed to 
see the curve which was approximately 400 feet distant. 
He knew the curve existed but states that he did not 
see it until he was very close to it. He decided to go 
straight ahead instead of trying to turn. No warning 
signs were posted indicating that the curve was im- 
mediately ahead. He says as he entered the dirt road 
he saw the dropoff. As he went over the dropoff his 
head struck the top of his car and he has no recollection 
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of what happened thereafter until after the accident. 
He next remembers being pinned under the car until 
help arrived, after which he was taken directly to a 
hospital by ambulance. 

The record shows that defendant’s car left the road, 
struck the bank on the north side of the road, hit a 
cross-arm type railroad signal, and overturned to the 
west of the railroad tracks more than 383 feet west of 
the paved road. The evidence is sufficient to support 
a finding of the jury that defendant was engaged in a 
race or “drag” as the defendant described it; that de- 
fendant’s car was being driven in the nighttime in ex- 
cess of 55 miles an hour; that his car was being driven 
at a greater speed than was reasonable and proper, 
having regard for the traffic and the use and condition 
of the road; and that such unlawful conduct resulted 
in the death of Constance Lane. The contention that the 
evidence does not sustain the verdict is without merit. 

The defendant contends that the court erred in ad- 
mitting in evidence the written statement signed by the 
defendant. In this respect the evidence shows that de- 
fendant was taken to a hospital shortly after the acci- 
dent. Patrolman Emmons went to the hospital during 
the early morning of October 7, 1958, to obtain a state- 
ment from the defendant. He was advised that defend- 
ant was under sedation and in no condition to be inter- 
viewed, and that he should return the next morning. 
The following morning Patrolman Emmons was per- 
mitted to take the statement of the defendant in the 
presence of defendant’s father, Robert C. Olney, who 
is a physician, and defendant’s attorney. The patrol- 
man reduced the statement to writing. After it was 
completed it was handed to defendant’s father and then 
to the defendant for examination. Thereafter the de- 
fendant signed the statement and returned it to the 
patrolman. Patrolman Emmons testified that the state- 
ment was freely and voluntarily given. The defendant 
now asserts that he was in no condition to give a state- 
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ment and that because of his condition his statements 
were inaccurate and in part untrue. The record shows, 
however, that defendant made a similar statement 
under oath at a cornoner’s inquest held sometime later. 
We point out that the statement was made in the pres- 
ence of his father, Dr. Robert C. Olney. It seems that, 
if defendant was in the physical and mental condition 
now described, objection would have been made for 
that reason. Likewise, the statement was made in the 
presence of defendant’s attorney, who raised no objec- 
tion thereto on any ground. We think the trial court 
in passing on the sufficiency of the foundation for the 
admission of the statement into evidence correctly de- 
termined that issue. The weight and credibility of 
such evidence was thereafter a question for the jury to 
determine. Under all the circumstances surrounding the 
making of the statement and the evidence of its volun- 
tary nature, the evidence was properly admitted and 
considered by the jury. 

The applicable rule as to the admission of a confes- 
sion in evidence is stated in Parker v. State, 164 Neb. 
614, 83 N. W. 2d 347. We there stated the rule to be 
as follows: In laying a foundation in a criminal case 
for the admission of a confession in evidence it is suffi- 
cient to establish affirmatively all that occurred im- 
mediately prior to and at the time of making the con- 
fession, provided such affirmative proof shows it to 
have been freely and voluntarily made and excludes 
the hypothesis of improper inducements or threats. The 
admission of defendant’s statement in evidence in the 
instant case met the requirements of the foregoing rule. 

It is the contention of defendant that, before a con- 
fession or admission of a person charged with crime 
may be admitted in evidence against him, the crime must 
first be established by independent proof. It is funda- 
mental in the law of this state that a defendant may 
not be properly convicted solely on an admission or con- 
fession made by him. While a voluntary confession is 
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insufficient, standing alone, to prove that a crime has 
been committed, it is, nevertheless, competent evidence 
of that fact, and may, with sufficient corroborative cir- 
cumstances, establish the corpus delicti as well as the 
defendant’s guilty participation. Gallegos v. State, 152 
Neb. 831, 43 N. W. 2d 1. In the latter case this court 
dealt with the question as to whether or not the corpus 
delicti must be established by evidence independent of 
extrajudicial admissions or confessions by quoting the 
following with approval: “‘* * * although there is au- 
thority which holds that the corpus delicti must be 
established by independent evidence alone and the extra- 
judicial statements, admissions, or confession of accused 
cannot be used in aid of the establishment of any neces- 
sary element thereof, as a general rule it is not re- 
quired that the corpus delicti shall be established by 
independent evidence alone. Extrajudicial admissions, 
declarations, or confessions of accused may be considered 
in connection with other independent evidence in de- 
termining whether the corpus delicti is sufficiently 
proved; and it is sufficient when the evidence independ- 
ent of the confession, together with the confession, 
establishes the corpus delicti. It is not required that 
the suppletory evidence be conclusive in its character; 
and slighter evidence of the corpus delicti is sufficient 
for its establishment where the commission of the crime 
has been confessed by accused; but it is necessary that 
there be such extrinsic corroborative circumstances as 
will, taken in connection with the confession, produce 
a conviction of guilt.’ ” 

After giving the foregoing rule application the trial 
court was not in error in refusing to direct a verdict for 
the defendant. The evidence was sufficient to go to the 
jury, its weight and credibility being exclusively for 
the jury to determine under proper instructions by the 
court as to the law applicable to the case. 

The defendant next contends that the trial court erred 
in refusing to give instruction No. 9 requested by the 
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defendant. This proposed instruction, if given, would 
have submitted lesser offenses than motor vehicle homi- 
cide for the consideration of the jury. The general 
rule is that the unlawful operation of a motor vehicle is 
not necessarily an included offense in a prosecution for 
motor vehicle homicide. State v. Weise, 75 Idaho 404, 
273 P. 2d 97. See, also, State v. Gibler, 182 Kan. 578, 
322 P. 2d 829; People v. Gallagher, 164 Cal. App. 2d 
414, 330 P. 2d 464. 

In this respect the statutes of this state provide: 
“Upon an indictment for an offense consisting of dif- 
ferent degrees the jury may find the defendant not 
guilty of the degree charged, and guilty of any degree 
inferior thereto; and upon an indictment for any offense 
the jury may find the defendant not guilty of the offense 
but guilty of an attempt to commit the same, where such 
an attempt is an offense.” § 29-2025, R. R. S. 1943. 
We do not here decide whether or not the violation of the 
motor vehicle laws of the state is a lesser and included 
offense in the crime of motor vehicle homicide within 
the meaning of the above-cited statute. Assuming that 
it is, the contention of the defendant is without merit. 

The elements necessary to be proved in a charge of 
motor vehicle homicide are: (1) The death of a person, 
(2) without malice, (3) while engaged in the unlawful 
operation of a motor vehicle. It is conclusively estab- 
lished under the evidence in this case that Constance 
Lane met her death as the result of the accident of Oc- 
tober 6, 1958, without malice, while riding in defend- 
ant’s motor vehicle. The evidence is not in conflict 
on these points and the defendant does not even con- 
tend otherwise. The only issue of fact for the jury, 
upon which the evidence was in conflict, was whether 
or not the defendant was operating his automobile un- 
lawfully at the time of the accident. It is clear, there- 
fore, that if defendant was operating his automobile 
unlawfully at the time of the accident he was guilty of 
motor vehicle homicide. If he was not operating his 
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automobile unlawfully he was not guilty of motor ve- 
hicle homicide or of violating the motor vehicle laws 
of the state, the asserted lesser offenses. Under such 
circumstances the trial court is not required, and ought 
not, to submit the asserted violation of the motor ve- 
hicle laws as included offenses. To do so would au- 
thorize the jury to find the defendant not guilty of a 
violation of the motor vehicle laws in the greater offense 
and to find him guilty of a violation of the motor ve- 
hicle laws on the lesser charge. We necessarily hold 
that the trial court, under the evidence, did not err 
when it refused to submit the asserted lesser offenses to 
the jury. The defendant was either guilty of motor 
vehicle homicide under the evidence adduced or he was 
not guilty of any offense at all. 

This view of the case is not without precedent in 
this state. In Mantell v. State, 141 Neb. 15, 2 N. W. 2d 
586, we said: ‘‘Where the evidence is conclusive that 
the defendant shot with intent to wound, it is not error 
for the court to fail to instruct the jury with reference 
to the offense of simple assault, or assault and battery.” 
This case was cited with approval in Moore v. State, 147 
Neb. 390, 23 N. W. 2d 552. In Grandsinger v. State, 161 
Neb. 419, 73 N. W. 2d 632, this court stated: ‘“Defend- 
ant argued that the trial court erred in refusing to give 
his tendered instruction No. 16 which purported to 
submit the lesser charge of assault and battery. As 
stated in 41 C. J. S., Homicide, § 396, p. 232: ‘In a homi- 
cide prosecution, it is not proper to give an instruction 
as to assault in any of its grades unless such instruc- 
tion is applicable and authorized by the evidence.’ In 
Clarence v. State, 89 Neb. 762, 132 N. W. 395, it is said: 
‘The eighth instruction asked and refused was to the 
effect that the jury might find defendant guilty of as- 
sault and battery, if they believed the evidence so war- 
ranted. This was properly refused, as there was no evi- 
dence which could require the instruction to be given.’ 
See, also, Mantell v. State, 141 Neb. 15, 2 N. W. 2d 586; 
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State v. Johnston, 221 Iowa 933, 267 N. W. 698. Such 
authorities are applicable and controlling in the case 
at bar. Defendant’s contention should not be sustained.” 

It is clear, under the foregoing authorities, that de- 
fendant’s requested instruction No. 9 was properly re- 
fused. To permit the jury to find the defendant guilty 
of any of the asserted included offenses would require it 
to find directly contrary to its finding of not guilty on the 
charge of motor vehicle homicide. The trial court is not 
required to give such an instruction which, under the 
evidence, would afford the jury the opportunity only of 
debasing itself after finding the defendant not guilty 
on the charge of motor vehicle homicide. 

The defendant contends that the sentence was ex- 
cessive and requests this court to exercise its powers 
under section 29-2308, R. R. S. 1943, to reduce the same. 
The rule of this court consistently adhered to is: Where 
the punishment of an offense created by statute is left 
to the discretion of a court within prescribed limits, a 
sentence prescribed within such limits will not be dis- 
turbed unless there appears to be an abuse of such dis- 
cretion. Guedea v. State, 162 Neb. 680, 77 N. W. 2d 
166; Pribyl v. State, 165 Neb. 691, 87 N. W. 2d 201. 
We find nothing in this record to indicate that the trial 
court abused its discretion in imposing the sentence that 
it did. 

The record is free from prejudicial error and the 
judgment of the district court is affirmed. 

AFFIRMED. 
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In RE APPLICATION OF PAUL ABLER. 
PauL ABLER, DOING BUSINESS AS CENTRAL TRANSPORT 
COMPANY, APPELLEE, V. WHEELER TRANSPORT SERVICE, INC., 
ET AL., APPELLANTS, [MPLEADED WITH MELTON TRANSPORT 
Company OF NEBRASKA, APPELLEE. 
101 N. W. 2d 476 


Filed February 5, 1960. No. 34613. 


Public Service Commissions: Motor Carriers. The syllabus as set 
forth in Preisendorf Transp., Inc. v. Herman Bros., Inc., ante 
p. 698, 100 N. W. 2d 865, is applicable to the instant vaees and 
reference is made thereto. 


APPEAL from the Nebraska State Railway Commission. 
Affirmed. 


Nate C. Holman, Robert E. Powell, and Viren, Emmert, 
Hilmes & Gunderson, for appellants. 


Nelson, Harding & Acklie, for appellee Abler. 


Heard before CARTER, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and BosLauGH, JJ. 


MESSMoORE, J. 


On December 20, 1957, Paul Abler, doing business as 
Central Transport Company, hereinafter referred to as 
Central Transport, filed an application with the Ne- 
braska State Railway Commission, hereinafter referred 
to as the commission, seeking approval of a transfer of a 
certificate of public convenience and necessity, here- 
inafter referred to as a certificate, from a partnership 
composed of Aaron E. Brodhagen, Erwin L. Brodhagen, 
and Lorene B. Rathjen doing business as Central Trans- 
port Company, Pierce, Nebraska, to himself. Such cer- 
tificate, No. M-7305, authorized motor common carrier 
transportation of crude oil and refined petroleum prod- 
ucts in bulk as follows: “From all producing and re- 
fining points in the state of Nebraska as points of origin, 
on one hand, to Wayne, Stanton, Madison, Pierce, Ante- 
lope, Knox, Cedar, Dixon, Dakota, Boone Counties, as 
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points of destination, on the other hand, over irregular 
routes.” 

As stated in the application, the proposed service 
would be in competition with Transit, Inc., which after 
March 1, 1958, became known as Ruan Transport Cor- 
poration, Herman Bros., Inc., R. B. “Dick” Wilson, Inc., 
of Nebraska, Melton Transport Company of Nebraska, 
and Wheeler Transport Service, Inc. 

Transit, Inc., Wheeler Transport Service, Inc., R. B. 
“Dick” Wilson, Inc., of Nebraska, Herman Bros., Inc., 
and Melton Transport Company of Nebraska, motor 
carriers, filed protests to the transfer application and 
petitions in intervention in the order to show cause 
against the transferor, the partnership composed. of 
Aaron E. Brodhagen, Erwin L. Brodhagen, and Lorene 
B. Rathjen. All of the protestants named above except 
Melton Transport Company of Nebraska, are now joined 
as appellants in this appeal from the order of the com- 
mission vacating the order to show cause and granting 
the application of Paul Abler. 

P. J. O'Gorman filed application No. M-2606 to estab- 
lish vested rights as of April 1, 1936, to operate as a 
motor carrier of property for hire upon the highways 
of Nebraska. By order of the commission on February 
24, 1938, a “grandfather” certificate was duly issued to 
P. J. O'Gorman, Norfolk, Nebraska, authorizing certain 
motor carrier operations in the transportation of bulk 
petroleum and petroleum products in Nebraska intra- 
state commerce. This certificate was subsequently ex- 
tended and broadened by application made to the com- 
mission to include the same service and territory as that 
authorized in the certificate involved in the proceed- 
ings now before this court. 

In November 1941, P. J. O’Gorman transferred his 
“grandfather” certificate to the Central Transport Com- 
pany, a partnership consisting of E. A. Lambrecht, Aaron 
E. Brodhagen, Erwin L. Brodhagen, and Paul E. Brod- 
hagen, an uncle, two sons, and their father. After the 
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death of Paul E. Brodhagen, the certificate was trans- 
ferred in 1944 to the partnership composed of Aaron E. 
Brodhagen, Erwin L. Brodhagen, and Lorene B. Rath- 
jen, two brothers and their sister, doing business as Cen- 
tral Transport Company of Pierce, Nebraska. Both of 
the above transfers were the result of properly ex- 
ecuted applications filed with the commission and pay- 
ment of fees therefor, and both of such transfers were 
duly authorized by orders of the commission. These 
transfers were approved by the commission in ex parte 
proceedings without hearing or notice. 

The application of Paul Abler was set for hearing 
before the commission on January 9, 1958. Notice was 
given to all parties interested as provided for by law, 
and hearing was held in the commission hearing room, 
Capitol Building, Lincoln, Nebraska, at 9:30 am., Jan- 
uary 9, 1958. Certain protestants, including appellants, 
filed motions for continuance on the grounds that their 
counsel would, by necessity, be engaged in other legal 
business at various places on that date. The motions 
for continuance were overruled by the commission, and 
the commission had a right to make such an order. The 
application of Paul Abler came on for hearing along 
with an order to show cause issued against the trans- 
feror, at Lincoln, Nebraska. No appearance was made 
by or on behalf of any of the protestants at this hearing. 

The record made before the commission on January 
9, 1958, disclosed that an inspector of the commission 
checked the equipment lease between Paul Abler and 
Central Transport, and the equipment to be used in the 
operation of such business. The inspector also investi- 
gated Abler’s character references and financial stand- 
ing, and found the same to be good. In addition, the 
inspector testified that Central Transport, to his knowl- 
edge, had never refused to give service to any shipper 
when such service was requested by the shipper, and 
that he found no complaints or dissatisfaction by any 
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consignee relating to the operations of Central Trans- 
port service. 

The assistant chief of the Division of Motor Fuels of 
the Department of Agriculture and Inspection testified 
that Central Transport had held a transporter’s permit 
for many years and had filed insurance covering public 
liability and property damage with the department 
throughout all of that period of time. It was also shown 
by the testimony of this witness that Central Transport 
had filed reports of shipments transported by it from 
1950 through 1957, all of which had been checked by 
those authorized by the division to do so; that Central 
Transport had never held an importer’s license and as 
a consequence all of the shipments shown by the reports 
would be movements in intrastate commerce of common 
carrier shipments in nature; and that the relationship be- 
tween Central Transport and the Division of Motor 
Fuels had been very satisfactory. 

Aaron E. Brodhagen testified that R. C. plates had 
been purchased every year for Central Transport since 
1941; that the required and proper insurance had been 
carried and maintained at all times; that common car- 
rier transportation service had been rendered by Cen- 
tral Transport continuously; and that at no time had 
service been refused to any persons or company of the 
shipping public seeking to utilize the service of Central 
Transport within the scope of its right to do business as 
authorized by the commission. 

Seven witnesses appeared in support of the application 
of Paul Abler. All of these witnesses were dealers of 
petroleum products or bulk plant operators handling 
petroleum products. To detail this testimony would 
unnecessarily lengthen this opinion. Each of these wit- 
nesses testified that Central Transport had been oper- 
ating under its certificate for a long period of time, and 
in addition testified as to the manner in which they 
used the services of Central Transport. These wit- 
nesses further testified that in utilizing the services of 
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Central Transport they had no complaints against the 
service, and described such service as very good, satis- 
factory, or excellent. Some of such witnesses testified 
that the service so rendered was superior to service 
rendered by any other common carrier with which they 
had transacted business. Six of these witnesses testi- 
fied that they preferred the service of Central Trans- 
port and desired to retain such service. One witness 
testified he had used Central Transport service in an 
emergency and found such service satisfactory. These 
witnesses further testified that they had confidence in 
Paul Abler’s ability and his capacity to handle the. 
operation of Central Transport should the commission 
see fit to grant the transfer application, and that they 
would continue to use his service. 

On January 10, 1958, the commission issued its joint 
order wherein the order to show cause issued against 
the applicant, Paul Abler, and the transferor was con- 
tinued to a date later to be determined, and granted 
temporary approval of the transfer to the appellee, 
Paul Abler, pending further hearing before an exam- 
iner of the commission. 

Pursuant to notice, the matters again came on for 
hearing before an examiner of the commission on May 
21, 1958, and June 3, 1958. The testimony presented 
by Paul Abler at the hearing before the examiner was 
essentially the same as that given at the hearing before 
the commission on January 9, 1958, and need not be 
discussed further. 

The four witnesses who testified in behalf of the 
protestants represented common carriers who were in 
competition with Central Transport. All of them serve 
the same territory as Central Transport, are prepared 
to serve additional business interests, are actively en- 
gaged in soliciting business, and have all the necessary 
facilities to handle any business that may come to them. 
Ruan Transport Company, formerly Transit, Inc., and 


VoL. 169] JANUARY TERM, 1960 733 


Abler v. Wheeler Transp. Service, Inc. 


Wheeler Transport Service, the testimony disclosed, had 
lost business to Central Transport. 

The appellee requested the commission to expedite 
the hearing on his application due to the fact that this 
court, on November 22, 1957, rendered a decision in the 
case of R. B. “Dick” Wilson, Inc. v. Hargleroad, 165 
Neb. 468, 86 N. W. 2d 177, which indicates that certi- 
ficates of public convenience and necessity transferred 
to present holders, without the benefit of notice and 
hearing, may be null and void and that a competitor - 
may properly seek injunctive relief through the courts 
to restrain such certificate holders from continued op- 
erations. The motion for rehearing in the above-cited 
case was overruled. A further reason for expediting 
the hearing on this application was that on or about 
December 10, 1957, the appellants Wheeler Transport 
Service, Inc., R. B. “Dick” Wilson, Inc., of Nebraska, 
Transit, Inc.. Herman Bros., Inc., and Melton Trans- 
port Company filed a petition in the district court for 
Pierce County seeking a temporary and permanent in- 
junction against any further operations by Central 
Transport, alleging that Central Transport’s certificate 
was null and void for lack of notice and hearing when 
said certificate was transferred by the commission to it. 

As stated in In re Application of Neylon, 151 Neb. 
587, 38 N. W. 2d 552, released July 7, 1949: “We have 
therefore come to the conclusion that where certifi- 
cates have already been issued and applications are 
made seeking to transfer the operating rights thereunder 
to others such applications come within the provisions of 
section 75-229, R. S. 1943, and require a hearing there- 
on after notice has been had upon all interested parties. 
This, for the purpose of finding not only if ‘the pro- 
posed service, to the extent to be authorized by the cer- 
tificate, is or will be required by the present or future 
public convenience and necessity,’ but also if ‘the ap- 
plicant is fit, willing and able properly to perform the 
service proposed, and to conform to the provisions of 
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sections 75-222 to 75-250 and the requirements, rules 
and regulations of the State Railway Commission there- 
under * * *” § 75-230, R. S. 1943. 

“No hearing having been had on or notice given to 
interested parties of application M-8664 before the order 
entered on December 26, 1947, it was made without au- 
thority and therefore null and without force and effect.” 
See, also, In re Application of Richling, 154 Neb. 108, 
47 N. W. 2d 4138. 

On September 5, 1959, appellee filed a motion to dis- 
miss the appeal for the reason that it was moot be- 
cause of the passage of L. B. 578 by the 1959 Legisla- 
ture. See Laws 1959, c. 342, § 1, p. 1227. Legislative 
bill 578 provides that: “All certificates of public con- 
venience and necessity and all permits issued pursuant 
to sections 75-222 to 75-250, inclusive, Reissue Revised 
Statutes of Nebraska, 1943, prior to July 7, 1949, with- 
out notice and hearing and without a finding of public 
convenience and necessity are hereby validated and 
shall not be subject to formal complaint or collateral 
attack.” This act contained the emergency clause and 
by reason thereof became effective on June 17, 1959. 

O’Gorman’s authority previously mentioned is re- 
ferred to as a “grandfather” certificate coming within 
section 7 (a) of L. B. 178 as enacted into law by the 
1937 Legislature. See Laws 1937, c. 142, § 7, p. 531. 

Legislative bill 578, as passed by the Legislature, has 
no application here. We said in City of Fremont v. 
Dodge County, 130 Neb. 856, 266 N. W. 771, that a case 
must be determined on the law as it stands when judg- 
ment is rendered therein. In view of that fact we can- 
not properly pass upon the constitutionality of L. B. 578, 
but overrule the motion of appellee to dismiss, which 
is based thereon. See Preisendorf Transp., Inc. v. Her- 
man Bros., Inc., ante p. 693, 100 N. W. 2d 865. 

As stated in the case of Preisendorf Transp., Inc. v. 
Herman Bros., Inc., supra: “We think, * * * in view 
of section 75-222, R. R. S. 1943, that rulings by the 
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Interstate Commerce Commission in dealing with the 
subject of transportation by common carriers in inter- 
state commerce may properly be considered by the com- 
mission, and by this court on appeal therefrom, when 
dealing with comparable situations in intrastate 
commerce.” 

In the instant case we adopt the reasoning of the 
authorities cited in the case of Preisendorf Transp., 
Inc. v. Herman Bros., Inc., supra, setting forth rulings 
by the Interstate Commerce Commission and such other 
authorities appearing therein relating to the subject 
matter here involved. 

In the instant case it is apparent that this same busi- 
ness has operated long enough that the original author- 
ity therefor from the commission is under a “grand- 
father” certificate. True, the subsequent transfers of 
the authority were void, but the various owners thereof 
continued to operate the business thereunder in good 
faith and, it is apparent, are still doing so. 

As shown by the record presented before this court, 
Central Transport, a partnership, for many years has © 
rendered service to the public under color of authority, 
and Paul Abler, the applicant herein, has been man- 
ager of Central Transport for more than 2 years and 
seeks authority to continue such service. We find the 
evidence shows that Paul Abler, the applicant, is fit, 
willing, and able to properly perform the services pro- 
posed and will fully conform to the provisions of sections 
75-222 to 75-250, R. R. S. 1948, and that Central Trans- 
port will, as it has in the past, fully conform to the re- 
quirements, rules, and regulations of the commission 
promulgated and issued thereunder. 

The law as set forth in Preisendorf Transp., Inc. v. 
Herman Bros., Inc., supra, is applicable to the facts in 
the instant case. Therefore, we adopt the reasoning 
and the law as announced therein as controlling in the 
instant case on this appeal. Consequently, it would serve 
no useful purpose to repeat the authorities set forth in 
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said-cited case, but we make reference thereto to sup- 
port our decision in this appeal. 

As stated in Preisendorf Transp., Inc. v. Herman Bros., 
Inc., supra: “It is apparent that even after our deci- 
sion in In re Application of Neylon, supra, the commis- 
sion permitted all holders of certificates issued prior 
thereto to continue to operate thereunder, apparently 
feeling such authority was not subject to collateral 
attack in the courts. Although the judgment of the 
commission was wrong, as is evidenced by our holding 
in R. B. ‘Dick’ Wilson, Inc. v. Hargleroad, supra, we can- 
not say the holders of these certificates were inten- 
tionally doing wrong by continuing to operate there- 
under and did not do so in good faith. They had some 
right to trust in the judgment of the commission, a 
body which, under the Constitution and laws of this 
state, was created for and given authority to regulate 
the rates and services of common carriers and have 
general control thereof. Art. IV, § 20, Constitution of 
Nebraska.” 

We do not think the commission acted either unrea- 
sonably or arbitrarily, nor do we think that the com- 
mission’s finding that the present and future public con- 
venience and necessity require the proposed service is 
either unreasonable or arbitrary. To hold otherwise 
would destroy a business that has been operated by the 
owners thereof covering the same type of service and in 
the same trade territory at least since November 1940. 

In view of what we have herein held and said, we 
affirm the action of the commission. 

AFFIRMED. 
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Francis S. MrLLeR, PLAINTIFF IN ERROR, V. STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 
100 N. W. 2d 876 


Filed February 5, 1960. No. 34633. 


1. Rape. A person may not be convicted of the crime of assault 
with intent to commit rape on the testimony of the prosecutrix 
alone. Her testimony must be corroborated by other competent 
evidence. 


In a prosecution for assault with intent to commit rape, 
it is not essential to a conviction that the prosecutrix should be 
corroborated by the testimony of other witnesses as to the par- 
ticular act constituting the offense. It is sufficient if she is 
corroborated as to material facts and circumstances which tend 
to support her testimony, and from which, together with her 
testimony as to the principal fact, the inference of guilt may 
be drawn. 

On a trial for assault with intent to commit rape, 

admissions by the defendant showing that he planned and pro- 

cured an opportunity to commit the act charged, with evidence 
of what was done, furnish sufficient corroboration of the prose- 
cutrix’s positive testimony to support a conviction. 

Testimony which discloses that the prosecutrix, as the 
result of an attack, had bruises and discolorations and imme- 
diately thereafter was observed to be hysterical, is corrobora- 
tion which will support a verdict of guilty of assault with intent 
to commit rape. 

5. Witnesses: Criminal Law. In the absence of any appearance of 
prejudice the violation of an order for the segregation or seques- 
tration of witnesses on a trial does not furnish a basis for grant- 
ing a new trial. 

6. Criminal Law. Where the punishment of an offense created by 
statute is left to the discretion of the court, to be exercised 
within certain prescribed limits, a sentence imposed within such 
limits will not be disturbed unless there appears to be an abuse 
of discretion. 


Error to the district court for Otoe County: Joun M. 
Dierks, JupcE. Affirmed. 


Wellensiek & Morrissey, for plaintiff in error. 


Clarence S. Beck, Attorney General, and John E. Wen- 
strand, for defendant in error. 
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Heard before CARTER, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and Bos.aucu, JJ. 


YEAGER, J. 


This is a criminal action wherein, in the district court 
for Otoe County, Nebraska, Francis S. Miller, defendant, 
was tried to a jury on a charge of assault with intent 
to commit rape upon one Shirley Reeves, who will be 
referred to as the prosecutrix. The action was prose- 
cuted in the name of the State of Nebraska by the county 
attorney. The jury returned a verdict of guilty. A 
motion for new trial was duly filed and overruled. The 
defendant was sentenced to serve a term of 8 years 
in the State Penitentiary. From the conviction and 
the order overruling the motion for new trial the de- 
fendant, as plaintiff in error, has brought the case here 
for review by petition in error. For convenience the 
plaintiff in error will be referred to in this opinion as 
the defendant, and the defendant in error as the State. 

To the extent necessary to state here the information 
on which the defendant was charged stated that on Oc- 
tober 17, 1958, the defendant committed an assault upon 
the prosecutrix with intent to commit rape upon her. 
Of this charge he was convicted. 

As grounds for reversal the defendant assigns numer- 
ous grounds of alleged error. These however fall within 
four general classifications. These classifications are 
(1) the overall sufficiency of the evidence to sustain 
the verdict; (2) the admissibility of evidence adduced; 
(3) misconduct of the county attorney; and (4) exces- 
siveness of the sentence imposed. 

Whether or not the first of these classifications has 
merit depends upon the question of whether or not there 
was admissible evidence of sufficient probative value 
to sustain the charge. 

No good purpose could be served by a relation of the 
full details of what occurred, therefore only the ulti- 
mate of proof in this connection will be set forth here. 
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The record discloses by the testimony of the prosecu- 
trix and a confession of the defendant that on October 
17, 1958, after school had closed and all children had 
departed, the defendant came to a country schoolhouse 
where the prosecutrix was the teacher, and there vio- 
lently attacked her with the avowed intent and declared 
purpose of having sexual intercourse with her. The 
evidence further discloses that the prosecutrix resisted 
to the full the advances and as soon as possible she broke 
away and drove immediately to a house nearby which 
was a home occupied by a family by the name of Bal- 
four, where she reported what had happened, at which 
time she was observed to be in a hysterical condition. 
Shortly thereafter her person was examined, as well as 
her clothing, and observations made. As soon as pos- 
sible the matter was reported to the office of the county 
sheriff and the police headquarters at Nebraska City, 
Nebraska. 

There is no dispute here as to the existence of the 
evidence outlined, and there is no evidence in the record 
to the contrary. The defendant does not contend other- 
wise. 

The substantial theory of the defendant on this propo- 
sition is that the testimony of the prosecutrix, under 
law, stands without corroboration and therefore the evi- 
dence is not sufficient to sustain the conviction. He con- 
tends substantially that some of the evidence, although 
admissible, could not be regarded as corroborative, and 
other evidence, which was not admissible, was admitted 
over objection, hence it could not be considered as being 
in support of the verdict. 

It is of course true that a person may not be convicted 
of the crime with which the defendant was charged on 
the testimony of the prosecutrix alone. Her testimony 
must be corroborated by other competent evidence. See, 
Frank v. State, 150 Neb. 745, 35 N. W. 2d 816; Pew v. 
State, 164 Neb. 735, 83 N. W. 2d 377; Shepperd v. State, 
168 Neb. 464, 96 N. W. 2d 261. The particular act how- 


740 NEBRASKA REPORTS [Voi. 169 
Miller v. State 


ever does not require corroboration. The appropriate 
rule is stated as follows in Hughes v. State, 154 Neb. 86, 
46 N. W. 2d 904: “In a prosecution for assault with in- 
tent to commit rape, it is not essential to a conviction 
that the prosecutrix should be corroborated by the testi- 
mony of other witnesses as to the particular act consti- 
tuting the offense. It is sufficient if she be corroborated 
as to material facts and circumstances which tend to 
support her testimony, and from which, together with 
her testimony as to the principal fact, the inference of 
guilt may be drawn.” See, also, Shepperd v. State, 
supra. In truth the defendant himself furnished suf- 
ficient corroboration to sustain the charge. His own 
statements satisfied the requirement of corroboration. 
In Loar v. State, 76 Neb. 148, 107 N. W. 229, it was said: 
“In a trial for statutory rape, admissions by the defend- 
ant showing that he planned and procured an oppor- 
tunity to commit the act charged, with evidence of famil- 
iarities between them, furnishes sufficient corrobora- 
tion of the girl’s positive testimony to support a judg- 
ment of conviction.” 

There was, within the meaning of the rule, other cor- 
roboration of the testimony of the prosecutrix. The 
testimony as to what she said and as to her appearance 
and condition on arrival at the Balfour home, where she 
went upon leaving the schoolhouse, was corroboration. 
Testimony which discloses that a woman, as the result 
of an attack, had bruises and discolorations and was 
hysterical, coupled with evidence by the prosecutrix 
that she was attacked, is corroboration which will sup- 
port a verdict of guilty. See, Prokop v. State, 148 Neb. 
582, 28 N. W. 2d 200, 172 A. L. R. 916; Hughes v. State, 
supra. 

There is therefore no basis for relief in favor of the 
defendant on account of lack of corroboration of the 
testimony of the prosecutrix. This being true it may 
not well be said that the evidence was not sufficient to 
sustain the verdict. 
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Under the second classification it is contended that the 
court erroneously admitted in evidence eight exhibits. 
Two of these were the slip and blouse worn by the 
prosecutrix at the time she was attacked. These were 
sufficiently identified and it may not well be said 
that they were not admissible in the case. The defend- 
ant does not appear to contend that the exhibits were 
not proper evidence in the case, but only that the chain 
of identification was defective. 

The defendant assigns as error the admission in evi- 
dence of exhibits Nos. 8, 9, 10, 11, and 12. A sufficient 
answer to this assignment of error is that they were 
offered but were never received in evidence. 

Exhibit No. 5 is a slide on which appeared a specimen 
for microscopic examination taken from one of the gar- 
ments which was worn by the prosecutrix at the time 
of the attack. It is not contended that this specimen 
would not be admissible if the evidence was sufficient 
to properly identify it. The contention is that the chain 
of identification was not complete. The contention may 
not be sustained. The evidence discloses a complete 
chain of identification. 

A physician made an examination of the prosecutrix 
on October 20, 1958. He was called as a witness on 
behalf of the State. Before testifying as to his find- 
ings he was asked to and he gave testimony as to a his- 
tory communicated to him by the prosecutrix. The 
history given was broader than the testimony of the 
prosecutrix given on the trial. On this ground the 
defendant urges that the testimony of the doctor was in- 
admissible. The contention is without merit for two 
reasons. The testimony of the doctor as to what he 
found was based, not upon history, but upon his own 
subjective and objective findings. The other reason is 
that the entire history which the prosecutrix gave to 
the doctor substantially appears in the testimony of the 
other witnesses for the State given at the trial. 

There is no rule of law which requires that the his- 
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tory employed by a physician in arriving at an opinion 
must have been in the possession and given by a single 
witness on the trial of a case. 

There is a charge of misconduct of the county attorney 
in the closing argument. It relates to argument rela- 
tive to the character of the act charged against the de- 
fendant. A question was raised of improper argument, 
an objection was made thereto, and a motion was made 
for a mistrial on this ground, which was overruled. The 
content of that motion is far different and much nar- 
rower than what is presented by the brief herein. The 
mistrial was asked in the motion on the ground that the 
county attorney referred to this as a “brutal act”; that 
she told the jury that it should find the defendant guilty; 
and that it could not bring in a verdict of simple assault. 
The portion of the motion relating to the act simply 
condemns the use of the two words. The context of 
which it was a part was not called to the attention of 
the district court. The true meaning could not have 
been arrived at by the district court except by reference 
to the context which was not presented to it by the 
motion. Taken alone and without the context it must 
be regarded as having no comprehensible meaning. 

At the commencement of the trial the defendant 
moved for an order sequestering witnesses. Such an 
order was entered. By the motion for new trial and 
supporting evidence it was shown that testimony of a 
witness for the State was transcribed and given by the 
county attorney to another witness for perusal before 
he testified. The defendant asserts that this was mis- 
conduct on the part of the county attorney on account of 
which he was entitled to have the verdict of the jury 
vacated and set aside. 

There can be little doubt that this was a violation of 
the spirit, if not even of the letter, of the sequestration 
order. Obviously the purpose of an order of seques- 
tration is to prevent the accomplishment of what was 
done here and the readily apparent dangerous possi- 


Vou. 169] JANUARY TERM, 1960 743 
Miller v. State 


bilities. In the light of the record here bearing upon 
this subject however this did not furnish grounds for 
setting aside the verdict. On this subject this court 
stated in Swartz v. State, 121 Neb. 696, 238 N. W. 312: 
“In the absence of any showing of prejudice to the de- 
fendants, we cannot say that the court abused his dis- 
cretion or that the defendants were in fact prejudiced 
because the court did not keep all the witnesses segre- 
gated after they testified as well as before.” 

In the text of 23 C. J. S., Criminal Law, § 1439, p. 1145, 
the following appears: ‘Failure of the court to enforce 
strict sequestration of witnesses is not ground for a 
new trial, where an abuse of discretion does not clearly 
appear, where no objection was made at the time, nor, 
even when proper objection is made, where accused is 
not prejudiced. So in the absence of a showing of 
resulting injury, a new trial is not required by the 
court’s action in permitting a witness to testify who 
has failed to observe an order of sequestration, or in 
excluding such a witness from testifying.” 

In the present case it was not made to appear that 
by this infraction the defendant was in anywise preju- 
diced. It may well be said on the record made on this 
subject that he was not prejudiced. 

It is urged that the sentence imposed was excessive. 
The penalty provided by statute for the offense charged 
in this case is imprisonment for “not more than fifteen 
nor less than two years” in the penitentiary. § 28-409, 
R. R. S. 1943. As pointed out the sentence was for 8 
years in the penitentiary. 

The rule applicable in a situation such as this was 
stated in Bright v. State, 125 Neb. 817, 252 N. W. 386, 
as follows: ‘Where the punishment of an offense cre- 
ated by statute is left to the discretion of a court, to 
be exercised within certain prescribed limits, a sentence 
imposed within such limits will not be disturbed unless 
there appears to be an abuse of such discretion.” See, 
also, Carr v. State, 152 Neb. 248, 40 N. W. 2d 677; Kirk- 
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endall v. State, 152 Neb. 691, 42 N. W. 2d 374; Taylor 
v. State, 159 Neb. 210, 66 N. W. 2d 514. There is nothing 
in the record to justify a finding and conclusion by this 
court that the sentence imposed was excessive. 

For the reasons set forth herein it is concluded that 
the judgment of the district court should be and it is 
affirmed. 

AFFIRMED, 


WILLIAM RICKERTSEN, APPELLEE, V. CLAY CARSKADON, 


APPELLANT. 
100 N. W. 2d 852 


Filed February 5, 1960. No. 34654. 


1. Contracts: Damages. Where a contract has been established 
the measure of recovery is the price agreed upon in the con- 
tract, less the damages sustained by the breach of the same. 

2. Trial: Appeal and Error. It is mandatory that the trial court, 
without request, correctly instruct the jury as to all issues in 
the case which are supported by evidence, and a failure to do so 
ordinarily constitutes prejudicial error. 

8. Evidence. Evidence of prior transactions of one of the parties 
to the action with other persons, even though similar to the 
transaction involved in the case before the court, is generally 
not admissible. 


Evidence of such prior transactions is not ordinarily 
admissible because there is no logical or necessary relation 
between the several transactions that anything done in connec- 
tion with the one could be relied on to prove or disprove anything 
in issue in connection with the other. 

Where there is a conflict in the evidence relating to a 
material issue in the case, any collateral fact or circumstance 
tending in any reasonable degree to establish the probability or 
improbability of the fact in issue is relevant evidence and 
proper for the consideration of the jury. 

When the facts which form the basis of a conclusion 
eannot be adequately exhibited to a jury, the estimate of them 
made by a witness who observed them is ordinarily competent 
as evidence. It is only where such an estimate is based on pure 
speculation and conjecture that it is not admissible. 
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APPEAL from the district court for Dawson County: 
JoHN H. Kuwns, Jupce. Reversed and remanded, 


Beatty, Clarke, Murphy & Morgan, Donald W. Peder- 
son, Frank E. Piccolo, Jr., and William A. Stewart, Sr., 
for appellant. 


Smith Brothers, for appellee. 


Heard before CARTER, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and Bosiaucu, JJ. 


CarTER, J. 

Plaintiff commenced this action against the defendant 
to recover the sum of $1,586.06 as compensation for 
20,760 pounds of anhydrous ammonia delivered to de- 
fendant’s lands, and the agreed price for applying the 
same, all done at the special instance and request of 
the defendant. The defendant denied the alleged oral 
agreement with the plaintiff. For a second defense the 
defendant alleged that he entered into an agreement to 
purchase the anhydrous ammonia, for which plaintiff 
sued, from the Gothenburg Co-op Oil Company of Goth- 
enburg, Nebraska, for which he agreed to pay the sum 
of $1,586.06 upon proper application thereof to his lands. 
Defendant further alleged, if it be found that he is 
obligated to the plaintiff for the anhydrous ammonia, 
and for the application thereof to his lands, that the 
anhydrous ammonia was improperly, negligently, and 
carelessly applied in such a manner that it was wholly 
worthless and of no value to defendant’s lands, and that 
because thereof defendant is not indebted to plaintiff 
in any amount. The jury returned a verdict for plain- 
tiff for $1,586.06 and defendant has appealed. 

The evidence shows that defendant went to the office 
of the Gothenburg Co-op Oil Company and inquired as 
to the cost of various types of fertilizer, including an- 
hydrous ammonia. He also inquired about persons avail- 
able to apply it to his land. The plaintiff’s name, among 
others, was given to him. He thereafter called at the 
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home of plaintiff and, according to the plaintiff, entered 
into an oral agreement for plaintiff to apply it as soon 
as possible under the terms stated in his petition. De- 
fendant asserted that the agreement was made with 
the Gothenburg Co-op Oil Company. The evidence 
shows that the anhydrous ammonia was charged to the 
account of the plaintiff by the Gothenburg Co-op Oil 
Company. It also shows that the latter billed the de- 
fendant for the anhydrous ammonia. Plaintiff explains 
this by stating that after defendant refused to pay for 
the ammonia and its application, he requested the Goth- 
enburg Co-op Oil Company to send out statements as 
a matter of convenience to him. Without further dis- 
cussion of the evidence we conclude that the issue was 
one for the jury. 

Plaintiff and an employee who assisted him in apply- 
ing the anhydrous ammonia testify that it was applied 
properly in the recognized and customary manner. The 
defendant and a neighbor who examined the land after 
the application of the ammonia by the plaintiff testify 
that it was negligently and improperly applied, in that 
it was in many parts of the land not put into the ground 
at a sufficient depth; that in many places it was not 
put into the ground at all; and that in the land described 
as gumbo, of which there was considerable, the an- 
hydrous ammonia was not covered and sealed, which 
permitted it to evaporate and be of little value to the 
land. The issue as to whether or not the anhydrous 
ammonia was purchased and applied in accordance with 
the oral agreement was also a question for the jury. 

The evidence shows that plaintiff was an independent 
applicator of anhydrous ammonia. He testified that it 
was necessary to induct the anhydrous ammonia into 
the ground at a depth of 6 to 9 inches. It was necessary 
also that the ground be moist and be loose enough on 
the surface to cover ‘and seal the ammonia gas in the 
ground to avoid evaporation. Plaintiff had the proper 
equipment to apply the anhydrous ammonia. The only 
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question before the court was whether or not it was 
properly applied in accordance with the terms of the 
contract. If the ammonia was applied in accordance 
with the terms of the agreement, plaintiff was entitled 
to judgment for the full amount under the evidence 
adduced. If the ammonia was not applied in accord- 
ance with the agreement, the defendant was entitled 
to reduce the amount of the contract price by the amount 
of damages resulting from the breach. In other words, 
we think the trial court was in error in submitting the 
case on two forms of verdict, one of which found for 
the defendant and the other finding for plaintiff for the 
full amount prayed for. The jury should have been 
permitted to find for the plaintiff in an amount to be 
determined by it from the evidence. It is mandatory 
that the trial court, without request, correctly instruct 
the jury as to all issues in the case which are supported 
by evidence, and a failure to do so ordinarily consti- 
tutes prejudicial error. Clark v. Oldham, 166 Neb. 
672, 90 N. W. 2d 329; Barton v. Wilson, 168 Neb. 480, 
96 N. W. 2d 270. 

It is a general rule that when a contract has been 
established the measure of recovery is the price agreed 
upon in the contract, less the damages sustained by the 
breach of the same. McMillan v. Malloy, 10 Neb. 228, 
4 N. W. 1004, 35 Am. R. 471; West v. Van Pelt, 34 Neb. 
63, 51 N. W. 313; Winfield Mutual Housing Corp. v. 
Middlesex Concrete Products & Excavating Corp., 39 
N. J. Super. 92, 120 A. 2d 655. The case should have 
been submitted on this theory. 

The plaintiff called four witnesses who testified that 
plaintiff had applied anhydrous ammonia to their lands 
and that he had done a good job. This evidence was 
objected to as incompetent, irrelevant, and immaterial. 
A motion to strike the evidence of these four witnesses 
was subsequently made. The objections were overruled. 
The rulings on the admission of this evidence were 
erroneous and prejudicial. 
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The rule is: Evidence of prior transactions of one 
of the parties to the action with other persons, even 
though similar to the transaction involved in the case 
before the court, is generally not admissible, since there 
is no logical or necessary relation between the several 
transactions that anything done in connection with the 
one could be relied on to prove or disprove anything in 
issue in connection with the other. Monitor Plow Works 
v. Born, 33 Neb. 747, 51 N. W. 129; Hunt v. Van Burg, 
75 Neb. 304, 106 N. W. 329. 

In the instant case it makes no difference how effi- 
ciently plaintiff may have performed similar work for 
others. The issue tendered by the defendant related 
solely to the agreement between plaintiff and the de- 
fendant, and whether or not the service had been ren- 
dered in accordance with that agreement. The rule is 
aptly stated in Turpin v. Branaman, 190 Va. 818, 58 S. 
E. 2d 63, as follows: “Except in certain cases where 
the knowledge, motive or intention of the party is a 
material fact in the case, as it was not in this case, 
the general rule is that no reasonable presumption can 
be formed as to the making or execution of a contract 
by a party with one person in consequence of the mode 
in which he has made or executed similar contracts 
with other persons. Neither can parties be affected by 
the conduct or dealings of strangers. Transactions which 
fall within either of these classes are res inter alios 
acta, and evidence of this description is uniformly 
rejected.” 

The plaintiff in this case testified that the contract 
was entered into by him and the defendant. The de- 
fendant asserted in his answer and by his testimony 
that the contract was between himself and the Gothen- 
burg Co-op Oil Company. In support of his contention 
the defendant offered evidence that the manager and 
directors of the company called at his home and de- 
manded payment of the amount due under the contract 
for applying the ammonia. Objection to this evidence 
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was sustained as hearsay. We think the evidence was 
admissible. 

The evidence was clearly collateral evidence insofar 
as plaintiff was concerned. But all collateral evidence 
is not inadmissible. In Shepherd v. Lincoln Traction 
Co., 79 Neb. 834, 113 N. W. 627, this court quoted the 
following with approval: ‘As a general proposition, 
therefore, it may be said that any evidence that tends 
in any reasonable degree to establish the prcbability 
or improbability of a fact in issue, no matter how slight 
its weight may be, is relevant. * * * It is not necessary, 
however, that it should in itself bear directly upon the 
point in issue, for if it is but a link in the chain of 
evidence tending to prove the issue by reasonable infer- 
ence, it may nevertheless be relevant. Indeed, evidence 
which tends to make the testimony of witnesses probable 
or improbable may sometimes be competent.” See, also, 
Bowers v. Pixley, 111 Neb. 698, 197 N. W. 410; In re 
Estate of House, 145 Neb. 670, 17 N. W. 2d 883; Heusser 
v. McAtee, 151 Neb. 828, 39 N. W. 2d 802. 

We hold the applicable rule to be: Where the fact 
sought to be shown, even though independent of the 
fact being litigated, has an actual and substantial tend- 
ency to establish or disprove such fact, it must be ad- 
mitted. Evidence is relevant not only when it tends to 
prove or disprove the precise fact in issue, but when it 
tends to establish a fact from which the existence or 
nonexistence of the fact in issue can be directly inferred. 
On the other hand, when it can be seen that the evi- 
dence is without any weight whatever in determining 
the issue it is error for the court to admit it in evidence. 

The defendant contends that the trial court erred in 
refusing to permit the defendant to estimate that not 
more than one-third of the fertilizer actually went into 
the soil in any shape, manner, or form. The trial court 
sustained an objection to this proffered evidence on the 
ground that there was insufficient foundation as to the 
qualifications of the witness to accurately state the 
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amount of fertilizer actually injected into the soil, and 
that there was no showing of an accurate measurement 
of the tracks and surface marks indicating an improper 
application of the ammonia. Ordinarily, of course, con- 
clusions of fact are to be drawn from the evidence by 
the jury. There is, however, a general principle which 
permits witnesses to express opinions upon nontech- 
nical subjects because of the impossibility or the diffi- 
culty of reproducing data. It is most frequently applied 
when witnesses are called upon to make estimates of 
speed, distance, height, age, area, dimensions, size, eleva- 
tion and grade, and matters of like import. Testimony 
as to such matters can rarely be given with mathematical 
exactness and a witness is ordinarily permitted to give 
his estimate as direct evidence of an observed fact. 
20 Am. Jur., Evidence, § 802, p. 675; Tully v. Mahoning 
Express Co., Inc., 161 Ohio St. 457, 119 N. E. 2d 831, 
45 A. L. R. 2d 1144. The value of such evidence can 
ordinarily be fairly tested by cross-examination. Where 
the estimate of the witness is nothing more than pure 
speculation and conjecture, it is, of course, not admis- 
sible. In this connection we point out that such esti- 
mates are without probative value when competent wit- 
nesses have submitted actual measurements as to the 
matters which had been made the subject of estimate. 
In other words, estimates must give way to that which 
is based on actuality. While the trial court is invested 
with considerable discretion in ruling on the admissi- 
bility of such evidence, we think the trial court, under 
the evidence in this case, should have permitted the 
defendant to estimate the number of acres to which 
fertilizer had not been properly applied in accordance 
with the terms of the agreement. 

Complaint is made as to several instructions given 
by the court. We do not deem it necessary to consider 
the correctness of the instructions. A submission of the 
case to the jury on a retrial in accordance with the con- 
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trolling law as declared by this opinion will eliminate 
the claims of error assigned by the defendant. 

Because of the failure of the trial court to properly 
submit the issues to the jury and for the erroneous 
rulings of the trial court on the admission and rejection 
of evidence, the judgment is reversed and the cause 
remanded for a new trial. 

REVERSED AND REMANDED. 


Patricia MAXINE HALE CAPORALE, APPELLEE AND CROSS- 
APPELLANT, V. WALTER GENE HALE, APPELLANT AND CROSS- 
APPELLEE, ARNOLD A. JOHNSON ET AL., INTERVENERS- 


APPELLEES AND CROSS-APPELLANTS. 
100 N. W. 2d 847 


Filed February 5, 1960. No. 34700. 


1. Divorce. The decree of a district court in a divorce action, 
insofar as minor children are concerned, is never final in the 
sense that it cannot be changed. 

The proper rule in a divorce case, where the custody 
of a minor child is involved, is that the custody of the child 
is to be determined by the best interests of the child, with due 
regard for the superior rights of fit, proper, and suitable parents. 

3. Parent and Child. Courts may not properly deprive a parent of 
the custody of a minor child unless it is shown that such parent 
is unfit to perform the duties imposed by the relation, or has 
forfeited that right. 

The natural rights of a parent to the custody of his 
or her child are not absolute. They must yield to the best inter- 
ests of the child where the preferential right has been forfeited. 

5. Divorce. In a divorce case it is generally the best policy to keep 
minor children within the jurisdiction of the court. 

The decree for child support in a divorce action is at 

all times subject to review and adjustment in the light of chang- 

ing conditions regardless of the particular language of the award. 


AppEAL from the district court for Gage County: 
Ernest A. Hosa, JupGe. Affirmed in part, and in part 
reversed and remanded with directions. 


Frederick W. Carstens, for appellant. 
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Philip M. Everson, Jr., for appellees. 


Heard before CARTER, MESSMoRE, YEAGER, CHAPPELL, 
WENKE, and Bostaucu, JJ. 


WENKE, J. 

This is an appeal from the district court for Gage 
County involving an application filed by Walter Gene 
Hale to have a decree of divorce originally rendered 
by that court on December 21, 1951, and modified Sep- 
tember 16, 1953, changed insofar as it affects the care, 
custody, and control of his two minor children. 

The record shows that Walter Gene Hale and Patricia 
Maxine Johnson were married, apparently sometime 
in 1949. At the time of their marriage they were re- 
spectively 17 and 15 years of age. Two children were 
born to this marriage, both boys. Gary Gene Hale was 
born on August 1, 1950, and Arnold Dee Hale on Sep- 
tember 9, 1951. We shall herein refer to these two minor 
Hale children as the two boys. 

On December 21, 1951, the district court for Gage 
County granted Patricia Maxine Hale, who will here- 
inafter be referred to as the mother, a divorce from 
Walter Gene Hale, who will hereinafter be referred to 
as the father, and awarded custody of their two boys 
to the mother with certain visitation rights to the 
father. The decree also provided that the father should 
make certain monthly payments to the clerk of the dis- 
trict court for the support of the two boys. 

Thereafter, on September 16, 1953, the district court 
for Gage County, on joint application of the mother and 
father, modified its decree of December 21, 1951, inso- 
far as it related to the custody of the two boys, by award- 
ing their care, custody, and control to Arnold A. John- 
son and Mary Eleanor Johnson, who are the boys’ mater- 
nal grandparents. The court also relieved the father 
of any further payments for their support. 

It is apparent the father, probably because of his age 
at the time of his marriage, was unprepared to meet 
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the responsibilities thereof, especially that of father- 
hood. It is also apparent that at about the time of the 
change in custody of the two boys to their maternal 
grandparents the father had become somewhat unstable 
and became involved in a good many serious difficulties. 
He was, at that time, substantially in arrears in the 
payment of child support and heading for trouble be- 
cause of that fact. In view of all these circumstances 
it was agreed that if this change in custody was made 
no requirements as to child support would be made on 
the father and it would appear the court agreed thereto. 

Subsequent to their divorce both father and mother re- 
married. The father remarried in June 1953. This 
couple have one child, a son born November 8, 1954. 
The family moved to California in 1955 and have, ever 
since, lived in Vista in that state where the father is 
gainfully employed. The mother remarried in June 
1955, her name now being Patricia Maxine Caporale. 
The Caporales have two children, a daughter born May 
5, 1956, and a son born December 10, 1957. Caporale 
is a member in the regular armed forces (Air Force) 
of the United States and presently assigned to duty in 
Puerto Rico. 

Although the care, custody, and control of the two 
boys were given to the mother by the decree rendered 
December 21, 1951, the fact is that ever since the 
younger of the two boys was born they have both lived 
in the home of their maternal grandparents in Wymore, 
Nebraska. 

On April 14, 1959, the father filed an application in 
the district court for Gage County seeking to have the 
previous order of that court modified so as to give him 
the care, custody, and control of the two boys now 
living with their maternal grandparents and, if that 
is done, for permission to take the boys to the State of 
California to reside in his home now located there. The 
application to modify was filed shortly after the mater- 
nal grandparents, for good and proper reasons, inquired 
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of the father, through their counsel, if he would volun- 
tarily consent to their adopting the two boys. When he 
did not do so no action was taken by them for that pur- 
pose. The mother and maternal grandparents filed an 
answer objecting, for reasons therein set forth, to the 
father’s request for modification and in addition prayed 
for an order of the court requiring the father to make 
payments in support of the two boys. A hearing was 
had therein and, on June 24, 1959, the trial court denied 
the father’s request for a change of custody and control 
of the two boys, leaving their care, custody, and control 
in the maternal grandparents; denied the prayer of the 
mother and maternal grandparents that the father be 
required to contribute to the support of the two boys; 
and taxed all costs to the father, including an attorney’s 
fee in the sum of $100. The father filed a motion for 
new trial and this appeal is from the overruling thereof. 
The mother and maternal grandparents have filed a 
cross-appeal. 

The matter is before this court for trial de novo. See, 
Schalk v. Schalk, 168 Neb. 229, 95 N. W. 2d 545; Mc- 
Namee v. McNamee, 154 Neb. 212, 47 N. W. 2d 383. 
The trial court’s original authority in such matters is 
provided by section 42-311, R. R. S. 1943, and the right 
to make changes therein by section 42-312, R. R. S. 1943. 
As stated in Carlson v. Carlson, 135 Neb. 569, 283 N. 
W. 214: “The decree of the court, in so far as the 
minor children are concerned, is never final in the sense 
that it cannot be changed.” 

“The proper rule in a divorce case, where the custody 
of minor children is involved, is that the custody of 
the child is to be determined by the best interests of 
the child, with due regard for the superior rights of fit, 
proper, and suitable parents.” Schalk v. Schalk, supra. 
See, also, Speck v. Speck, 164 Neb. 506, 82 N. W. 2d 
540; Williams v. Williams, 161 Neb. 686, 74 N. W. 2d 
543; Campbell v. Campbell, 156 Neb. 155, 55 N. W. 2d 
347; Swanson v. Swanson, 137 Neb. 699, 290 N. W. 908; 
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Norval v. Zinsmaster, 57 Neb. 158, 77 N. W. 373, 73 Am. 
S. R. 500. As stated in Norval v. Zinsmaster, supra: 
“The statute does not make the judges the guardians 
of all the children in the state, with power to take them 
from their parents, so long as the latter discharge their 
duties to the best of their ability, and give them to 
strangers because such strangers may be better able 
to provide what is already well provided.” 

“In awarding the custody of minor children the court 
looks to the best interests of the children and those of 
tender age are usually awarded to the mother if she is 
a fit and proper person to have their custody.” Speck 
v. Speck, supra. See, also, Schalk v. Schalk, supra; 
Campbell v. Campbell, supra; Hanson v. Hanson, 150 
Neb. 337, 34 N. W. 2d 388; Crandall v. Luhnow, 137 Neb. 
13, 288 N. W. 29. 

“The father is entitled to the custody of the daughter, 
rather than the maternal grandparents, where he is an 
entirely proper person, and has a satisfactory place to 
keep her, considering all facts relating to her age, care, 
education, and maintenance.” Hobza v. Hobza, 128 Neb. 
598, 259 N. W. 516. See, also, Crandall v. Luhnow, 
supra. 

However, as stated in Williams v. Williams, supra: 
“The courts may not properly deprive a parent of the 
custody of a minor child unless it is shown that such 
parent is unfit to perform the duties imposed by the rela- 
tion, or has forfeited that right.” See, also, Norval v. 
Zinsmaster, supra. 

“The natural rights of a parent to the custody of his 
child are not absolute. They must yield to the best 
interests of the child where the preferential right has 
been forfeited.” Williams v. Williams, supra. 

The maternal grandparents have lived in Wymore, 
Nebraska, since 1941, Johnson being 52 years of age and 
his wife 42. Mr. Johnson is a carpenter by trade and 
has been quite regularly employed as such. They pur- 
chased a home in Wymore in 1941 and have been and are 
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raising a family therein of five girls and one boy, the 
oldest being the mother of the two boys. At the time 
of the hearing herein in June 1959, three of the John- 
son children were living at home. The three consisted 
of two girls, who are 17 and 15 years of age, respectively, 
and a boy about 5 years old. The home, which is fully 
furnished, is adequate to house the parents and all five 
children. The maternal grandparents seem to have been 
thrifty for they are free from debt and reasonably well 
fixed and fully capable of supporting their present fam- 
ily, including the two boys. 

These two boys seem to be happy in the only home 
they have ever really known. They are in good health, 
get along well with the Johnson children, as well as 
those in the neighborhood, and are treated by the ma- 
ternal grandparents as part of their family. Gary is now 
in the fourth grade and Arnold in the third grade of 
the public schools of Wymore, and their report cards for 
the school year of 1958-59 show they are doing very 
well. They are growing up in a home with which no 
one finds fault, not even the father, and the maternal 
grandparents have given the two boys good care, in- 
cluding proper discipline, and are willing to continue 
to do so. 

On the other hand, the father has shown very little 
interest in the welfare of these two boys. Since the 
order of September 16, 1953, he has contributed neither 
money nor clothing for the boys’ care. He has seldom 
sent them a greeting card at Christmas or on their 
birthdays, and he has very infrequently visited them in 
the home of their maternal grandparents. We think 
the father by such conduct has forfeited any natural 
right he may have had to the custody and control of 
his two boys. 

As stated in Williams v. Williams, supra: “While it 
is true that a parent has a natural right to the cus- 
tody of his child, the court is not bound as a matter of 
law to restore a child to a parent under any and all 
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circumstances. The welfare of a child of tender years 
is paramount to the wishes of the parent, where it 
has formed a natural attachment for persons who have 
long stood in the relation of parents with the parents’ 
approval and consent.” The court therein went on to 
say: ‘The best interests of the child require that he 
remain in the custody of the respondents who have oc- 
cupied the relation of parents throughout the 8 years 
(here about the same length of time) of the child’s 
life and whose home has been the only home the child 
has ever known.” That is the situation here. See, also, 
In re Burdick, 91 Neb. 639, 186 N. W. 988, 40 L. R. A. N. 
S. 887; Gorsuch v. Gorsuch, 148 Neb. 122, 26 N. W. 2d 
598; Stohlmann v. Stohlmann, 168 Neb. 401, 96 N. W. 
2d 40. As stated in In re Burdick, supra: “The wel- 
fare of an infant is paramount to the wishes of the 
parent, where it has formed a proper and natural at- 
tachment for another person who has long stood in the 
relation of a parent with the parent’s consent.” 

We affirm the trial court’s order of June 24, 1959, con- 
tinuing the care, custody, and control of the two boys 
in the maternal grandparents but note that, although 
the trial court found the parents should have the right 
to visit the two boys in the home of the maternal grand- 
parents, it made no order to provide such right. We 
think the decree should so provide and direct the trial 
court to amend its order to that effect as follows: That 
either parent shall have the right to visit the two boys 
at reasonable and proper times either in the maternal 
grandparents’ home or at some other place in Wymore, 
Nebraska, agreed upon by them, but under no circum- 
stances is either parent, upon the occasion of such visit, 
to take either or both of the boys out of the State of 
Nebraska. See, Young v. Young, 166 Neb. 532, 89 N. 
W. 2d 763; Campbell v. Campbell, supra. As stated in 
Young v. Young, supra: “In a divorce case it is gener- 
ally the best policy to keep minor children within the 
jurisdiction of the court.” 
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The mother and maternal grandparents have filed a 
cross-appeal wherein they contend that the trial court 
erred in not finding and determining that there had 
been a change of circumstances to such an extent as to 
require the father to pay a reasonable amount for the 
support and maintenance of the two boys. 

As stated in Saum v. Saum, 144 Neb. 842, 14 N. W. 
2d 844: “The decree for child support in a divorce ac- 
tion is at all times subject to review and adjustment in 
the light of changing conditions regardless of the particu- 
lar language of the award.” See, also, § 42-312, R. R. S. 
1943; Griess v. Griess, 161 Neb. 1, 71 N. W. 2d 513; Schra- 
der v. Schrader, 148 Neb. 162, 26 N. W. 2d 617; Gibson 
v. Gibson, 147 Neb. 991, 26 N. W. 2d 6. As stated in 
Schrader v. Schrader, supra: “An application for a 
change with respect to an allowance for support and 
maintenance of minors, as provided in a decree of di- 
vorce, made at any time after the decree has been entered 
must be founded upon new facts or circumstances which 
have arisen subsequent to the entry of the decree. In 
the absence of such facts and circumstances the matter 
‘ will be deemed res adjudicata.” 

The fact that the mother and father agreed to a change 
in the custody of the two boys in 1953, on the basis that 
the father would be relieved of child support payments, 
does not now prevent this court, or the trial court, from 
considering that question, for the liability of a father 
for the support of his minor children is a continuing 
liability and one in which the public has an interest. 

The evidence shows that in September 1953, the father 
was in financial as well as other difficulties and clearly 
not in position to pay very much child support, if any. 
Now he is regularly and gainfully employed, having a 
take-home pay of $325 per month. We think the time has 
come when he should contribute to the support of his 
two boys. It is true the maternal grandparents testified 
they wanted to keep the two boys and would fully sup- 
port them without such aid but that fact is not neces- 
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sarily controlling. We hold the father should be re- 
quired to support the two boys by contributing for that 
purpose the sum of $25 per month for each boy, or a 
total of $50 per month commencing with February 1, 
1960. The trial court is directed to modify its order 
accordingly and direct that such payments be made 
by the father to the clerk of the district court for Gage 
County. 

The mother and maternal grandparents ask that a 
reasonable fee be allowed as attorney’s fee for serv- 
ices of their attorney in this court. That such a fee can 
properly be allowed the mother is evidenced by the 
following opinions of this court. See, Chambers v. 
Chambers, 75 Neb. 850, 106 N. W. 993; Schrader v. 
Schrader, supra; Campbell v. Campbell, supra; Griess v. 
Griess, supra. The mother’s attorney was allowed an 
attorney’s fee of $100 by the trial court. We find the 
request, in view of all the circumstances, to be well 
taken and allow the mother a fee of $150 for the serv- 
ices of her counsel in this court, the same to be taxed 
as costs. All costs in this court, including such attor- 
ney’s fee, are taxed to the father. 

We, therefore, affirm the judgment of the trial court 
in continuing the care, custody, and control of the two 
boys in their maternal grandparents, but remand the 
cause to it with directions to modify its judgment, doing 
so in the manner and form as we have herein determined 
should have been rendered. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 
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Hopwoop, APPELLEE. 
100 N. W. 2d 833 


Filed February 5, 1960. No. 34706. 


Judgments. The district court may, on motion and satisfactory 
proof that a judgment had been fully paid or satisfied by the act 
of the parties thereto, order it discharged and canceled of record. 


APPEAL from the district court for Polk County: H. 
Emerson KoxkJer, Jupce. Affirmed. 


Ray E. Sabata and Thomas & Thomas, for appellant. 
Mills, Mills & Mills, for appellee. 


Heard before CARTER, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and Bostaucu, JJ. 


CHAPPELL, J. 

Frederick Hopwood was defendant in an original 
divorce suit instituted by Irene Hopwood as plaintiff, 
wherein on December 11, 1940, a judgment was ren- 
dered granting plaintiff an absolute divorce from de- 
fendant, awarding plaintiff custody of their two minor 
children, and ordering defendant to “pay toward the 
support and maintenance of said children the sum of 
$10.00 per month until further order of the court, said 
payment to be made on the first of each and every 
month to the plaintiff.” By agreement, plaintiff and 
defendant had theretofore made “a complete property 
settlement * * * of any and all alimony, temporary and 
permanent” and said property settlement was “approved 
and confirmed” by the trial court’s decree. Thus, de- 
fendant was never legally obligated to pay plaintiff any 
amount except $10 a month as child support. 

Section 25-2210, R. R. S. 1943, provides in part that: 
« * * whenever any judgment is paid and discharged, 
the clerk shall enter such fact upon the judgment record 
in a column provided for that purpose.” Referring 
thereto, this court held in Manker v. Sine, 47 Neb. 736, 
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66 N. W. 840, that: “The district court may, on motion 
and satisfactory proof that a judgment had been fully 
paid or satisfied by the act of the parties thereto, order 
it discharged and canceled of record.” | 

In that connection, on April 22, 1958, defendant filed 
a motion in the original divorce case for satisfaction of 
the judgment for child support, alleging in substance 
that the judgment had been paid in full up to the time 
when the children respectively became self-supporting 
on October 18, 1950, and of age on March 18, 1954, but 
upon demand, plaintiff, now a resident of Colorado 
Springs, Colorado, had refused as demanded on Jan- 
uary 15, 1958, to satisfy and discharge the judgment 
of record. 

Thereafter, on May 2, 1958, the parties filed a stipu- 
lation, agreeing that plaintiff, Irene Hopwood, now 
Mrs. Irene Gibb, claimed that $1,440 remained unpaid 
upon the judgment for child support; that such sum was 
presently in controversy and in dispute by the parties in 
this proceeding; that to secure satisfaction and discharge 
of the judgment of record by plaintiff without prejudice 
to the controversy, defendant agreed to immediately 
deposit $1,440 with the clerk of the district court for 
Polk County pending determination of the controversy 
by judicial action or agreement of the parties; and that 
upon said determination, any amount found due plain- 
tiff and unpaid to her should be paid to plaintiff’s attor- 
ney for plaintiff. Such sum was so deposited by defend- 
ant, and accordingly plaintiff executed a satisfaction 
and discharge of the judgment for child support on May 
2, 1958, and same was filed of record. 

Thereafter, on September 26, 1958, defendant filed 
an amended motion for satisfaction of the judgment and 
for a decree distributing said sum of $1,440. Such mo- 
tion generally renewed the allegations set forth in de- 
fendant’s original motion; and alleged that between the 
time of the decree and November 1, 1945, defendant had 
paid plaintiff personally and she had received a sum in 
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excess of defendant’s total liability under the judgment 
by payments made thereon before entering military serv- 
ice of the United States, and thereafter by monthly 
allotments for child support, payable to plaintiff as au- 
thorized by law. 

After hearing, whereat evidence was adduced by the 
parties, the trial court rendered a judgment finding 
and adjudging that: ‘* * * defendant has paid or caused 
to be paid to and the plaintiff has received a sum in 
excess of $1440.00 stipulated by the parties to be the 
amount of the accrued child support under the decree 
of this court entered in this cause on December 11th, 
1940, said sum of $1440.00 being now on deposit with. 
the Clerk of the District Court of Polk County, Nebraska, 
in accordance with the stipulation of the parties filed 
herein on May 2nd, 1958. * * * said judgment for child 
support has been paid in full and * * * that the defend- 
ant * * * is not indebted to the plaintiff in any sum of 
money by reason of said judgment”; and that said de- 
fendant “is the owner of and entitled to the immediate 
return of said sum of $1440.00 so deposited and the 
Clerk of the District Court * * * is hereby ordered to 
pay said sum to the defendant instanter, all at the cost 
of the defendant * * *.” 

Thereafter, plaintiff’s motion for new trial was over- 
ruled, and she appealed, assigning that the judgment 
was contrary to law and was not sustained by the evi- 
dence. We do not sustain the assignment. 

The facts heretofore and hereafter recited are not in 
dispute except with regard to the amount of child sup- 
port paid to plaintiff by defendant before he entered 
the United States Army. However, that issue is of 
little importance here, because admittedly if defendant 
were entitled to have the allotments made by him and 
paid to plaintiff and received by her for child support, 
as she requested, while he was serving in the United 
States Army, credited on the judgment for child support, 
then the total thereof was admittedly in excess of the 
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total amount for which plaintiff claimed he was liable 
under such judgment, which was never modified by the 
trial court, and defendant’s legal liability to continue to 
pay an additional $10 a month as child support ad- 
mittedly terminated and became inoperative when the 
children became self-supporting or reached their ma- 
jority and no longer needed or required support, which 
occurred long before this proceeding was instituted 
by defendant. 

In that connection, on or about May 13, 1942, de- 
fendant received a notice that the local draft board had 
classified him as 1-A for military service. Thereafter, 
defendant was drafted into the army and went on ac- 
tive duty August 14, 1942, during the war. About that 
time, the matter of allowances for his children was 
brought to his attention when he took out government 
insurance for his children, and premiums therefor were 
deducted from his monthly pay, but nothing was done 
at that time about making allotments to plaintiff for his 
children, although defendant then disclosed his liability 
of $10 a month for their support to his military super- 
iors. Herein it was stipulated that a named lawyer in 
David City represented plaintiff and that he was de- 
ceased. Plaintiff herself testified that he represented 
her for the divorce in 1940, and that he thereafter rep- 
resented her in getting child support and allowances 
from the government. The matter of allowances for 
defendant’s children was again brought to defendant’s 
attention by army authorities about March 1943, after 
they had received a letter from plaintiff’s counsel re- 
lating thereto. Thereupon defendant informed his com- 
pany commander that he had two children for whose 
support he was supposed to pay plaintiff $10 a month. 
Defendant then made an allotment of $10 a month out 
of his pay to plaintiff for child support, and from March 
1943, to and including February 1944, plaintiff was paid 
and received such $10 each month, which totalled $120. 

Effective in 1943, the Servicemen’s Dependents Allow- 
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ance Act of 1942 (Title 37, U.S.C.A., $§ 201 to 221) was 
amended as approved October 26, 1943, “so as to liber- 
alize family allowances” and permit plaintiff to be paid 
$62 a month for child support under section 105 of the 
act as amended, if defendant was willing to make such 
allotment and have his “monthly pay * * * reduced by, 
or charged with, the amount of $22,” under subsection 
106a of the 1942 act, as directed in the act as amended. 
Thus, in February 1944, while defendant was in foreign 
service, plaintiff’s counsel again wrote a letter to de- 
fendant’s superiors seeking the additional allowances 
as provided in the act as amended, so defendant’s Cap- 
tain again called defendant in for consultation, whereat 
a warrant officer figured up the total amount of such 
child support allowances as could be lawfuly made to 
plaintiff by defendant. It will be remembered that de- 
fendant was never legally obligated to pay plaintiff 
more than $10 a month for child support, but believing 
that the entire allotment of $62 a month as requested 
by plaintiff’s counsel would be credited in satisfaction 
and liquidation of the judgment for child support, and 
that plaintiff had agreed thereto as well, defendant then 
made such an allotment, which he was not legally re- 
quired to do, and his pay was reduced or charged with 
$22 a month. In such respect, the evidence that plain- 
tiff agreed that the allotments of $62 a month would be 
credited in satisfaction of the judgment for child sup- 
port was hearsay, but be that as it may, the record dis- 
closes that plaintiff’s counsel requested that such allot- 
ments should be paid to plaintiff for child support, and 
both plaintiff and her counsel well knew at all times 
that defendant was only liable for $10 a month. Fur- 
ther, after the allotments of $62 a month were so made, 
plaintiff was paid and voluntarily received them in the 
manner and amount herein set forth, and thereafter she 
instituted no legal action to enforce the judgment and 
made no claim to defendant that the judgment was not 
lawfully paid in full for almost 13 years, after the allot- 
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ments terminated and defendant was discharged from 
the United States Army. Now plaintiff contends that 
defendant was still liable for $10 a month with interest 
for child support payments which she claims had ac- 
crued and were unpaid before defendant entered mili- 
tary service and those which she claims had accrued 
and were unpaid after defendant was discharged from 
the service; and that the excess of the allotments paid 
by the government should not be credited thereon. We 
do not agree. 

In that connection, it is admitted that such allotment 
of $62 was made retroactive for all purposes by defend- 
ant and the government from February 1944, when 
plaintiff’s counsel requested that defendant make such 
allotment, to November 1, 1943. Thus, plaintiff was 
paid and received $270 in April 1944, as child support, 
which included $52 a month for 4 months from Novem- 
ber 1, 1943, to and including February 1944, or $208, 
plus $62 for March 1944, and defendant made up the 
difference in his monthly pay deductions. Thereafter, 
from April 1944, to and including October 1945, plain- 
tiff was paid and received $62 a month, all of which 
made a total of $1,448. Thus, from March 1943, to and 
including October 1945, plaintiff was paid and received 
a total of $1,568 from the allotments as child support 
up to the time defendant was discharged from the service. 
Such sum, without adding any sums paid by defendant 
before he entered the service, was admittedly in excess 
of the total amount for which plaintiff claimed that de- 
fendant was liable under the judgment for child support. 
The question presented is whether or not under the 
circumstances presented herein, defendant was entitled 
to credit for all such allotments on the total amount of 
the judgment for child support. If he was, the judg- 
ment of the trial court should be affirmed, and we con- 
clude that it should be. 

Concededly, the amount of $10 a month, which the 
trial court ordered defendant to pay plaintiff as child 
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support, measured at all times the entire extent of de- 
fendant’s legal obligation. Also, of course, the federal 
statute could not set aside, nullify, or modify that judg- 
ment, and no contention is made that it did. The sole 
question here is whether or not the judgment had been 
personally paid in full to plaintiff as she requested. 
Contrary to plaintiff’s contention, Ruehle v. Ruehle, 
161 Neb. 691, 74 N. W. 2d 689, is entirely distinguish- 
able factually from the case at bar. 

Plaintiff relies primarily upon Palow v. Kitchin, 149 
Me. 113, 99 A. 2d 305, which cited and relied upon Keen 
v. Goodwin, 28 Wash. 2d 332, 182 P. 2d 697, Hinton v. 
Hinton, 211 Ark. 159, 199 S. W. 2d 591, and Kipping 
v. Kipping, 186 Tenn. 247, 209 S. W. 2d 27. Such au- 
thorities conclude in effect that the right of a soldier 
to dependents’ allowances under the Servicemen’s De- 
pendents Allowance Act is not a gift or gratuity flow- 
ing from the government to the soldier’s dependents, 
but is an integral part of his contract of enlistment, and 
lawfully enforceable. They also conclude that while 
the federal act was not a substitute for and did not of 
itself discharge the liability of a serviceman under the 
judgment for child support, nevertheless the payments 
of allotments thereunder, including the amount deducted 
from the soldier’s pay and that allowed by the govern- 
ment, when actually made, they being in sufficient 
amount therefor, discharged a soldier’s liability under 
a child support judgment both before he enlisted and 
thereafter until the allotments terminated by his dis- 
charge from the service. However, such cases con- 
cluded that thereafter, if the judgment was still ex- 
isting, operative, and unsatisfied by the parties, and 
proceedings were then brought to recover thereunder 
for existing and continuing necessary support of the 
children, then the amount received from allotments over 
and above the payments due and accruing under such a 
judgment did not constitute prepayment of amounts 
accruing and unpaid after termination of the allotments. 
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Be that as it may, such a situation does not exist in 
the case at bar. In that connection, the judgment for 
child support here involved has long since admittedly 
terminated and become inoperative as heretofore stated, 
and the children long ago reached their majority and 
required no further support. Therefore, this cause is 
simply a controversy between plaintiff and defendant 
in which, as a defense to defendant’s motion for satis- 
faction of the judgment for child support, plaintiff seeks 
to recover child support payments, not for necessary 
support of the children but for her own benefit, which 
payments without dispute plaintiff has long ago been 
personally paid in full by defendant in the manner and 
amounts as requested by plaintiff. 

In that connection, defendant relies primarily upon 
Brooks v. Brooks, 204 Ga. 412, 49 S. E. 2d 881, decided 
October 13, 1948, which we believe is identical in prin- 
ciple and comparable in all material factual respects 
with the case at bar. In that case, on September 3, 1934, 
Mrs. Effie Edna Brooks, as plaintiff, was granted an 
absolute divorce from defendant, James C. Brooks, who 
was ordered by the judgment to pay plaintiff $20 a 
month for the support of two minor children until they 
reached majority. By answer to a contempt proceeding 
instituted by plaintiff against defendant and heard on 
May 31, 1948, some 13 years, 8 months, and 27 days 
after rendition of the judgment for child support, de- 
fendant urged, as here, that by crediting the total amount 
due under the judgment with the amounts alloted to 
his children and paid to plaintiff under the Service- 
men’s Dependents Allowance Act, while defendant was 
serving in the armed forces, the judgment would be 
liquidated and there would be no balance due under the 
judgment. The judgment in the trial court was for 
defendant, and plaintiff took error to the Supreme Court 
where such judgment was affirmed. As pointed out by 
that court, the record presented the sole question 
whether payments made by the United States govern- 
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ment under the Servicemen’s Dependents Allowance 
Act in excess of the amounts deducted from defendant’s 
pay were to be credited against defendant’s judgment 
liability for child support. The court then said: “An 
affirmative answer will necessarily affirm the judg- 
ment of the trial court, to which exception is here taken, 
since it was stipulated by the parties that, if the defend- 
ant was entitled to such credits, there would be no bal- 
ance due under the judgment.” 

A stipulation identical thereto in all material respects, 
when viewed in the light of undisputed evidence, ap- 
pears in the case at bar. In Brooks v. Brooks, supra, 
after citing and quoting from certain sections of the 
Servicemen’s Dependents Allowance Act, the court said: 
“The two minor children of the defendant were entitled 
to receive, under the express terms of this act, irrespec- 
tive of the alimony judgment, and did receive the sum 
of $62 per month as a ‘family allowance.’ Of this amount 
$22 was deducted from the service pay. The remaining 
$40 was paid by the Government. It seems to be clear 
that it was not the intention of the Congress that the 
$40 should be considered as a gift to the children simply 
because the father was serving in the Armed Forces, 
but that it was contributed toward their support in 
recognition of the fact that their father was still ob- 
ligated to support them, and being in the enlisted ranks, 
his regular service pay was inadequate. By this act the 
Government undertook to help support the dependents 
of the servicemen at the time when the men themselves 
might have been unable to do so because their full time 
and energies were demanded in the defense of their 
homes and country. The right to this additional allow- 
ance from the Government was wholly dependent on 
the fact that the father was serving in the Armed Forces, 
and as compared to the services actually rendered it 
was but an additional token of appreciation from a 
grateful nation. 

“To hold that only the amount actually deducted from 
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the serviceman’s pay could be applied toward liquida- 
tion of the alimony judgment, would seem to be in 
direct conflict with the intent and purpose of the act, 
and would work an unjust hardship on those under 
similar circumstances who have honorably served their 
country.” ; 

The reasoning of that opinion appears to be perfectly 
logical, equitable, and just, and we deem it applicable 
and controlling in the case at bar. 

For reasons heretofore stated, we conclude that the 
judgment of the trial court should be and hereby is 
affirmed. All costs in this court are taxed to defendant. 

AFFIRMED. 

YEAGER, J., concurs in result. 


In RE Estate oF Laura B. GORTHY, DECEASED. 
Anna L. BENGE, APPELLEE AND CROSS-APPELLANT, V. HAZEL 


SUTTON, APPELLANT AND CROSS-APPELLEE. 
100 N. W. 2d 857 


Filed February 11, 1960. No. 34676. 


1. Wills. In a will contest upon the ground of undue influence the 
burden is upon the contestant to prove by a preponderance of 
the evidence (1) that testator was subject to undue influence; 
(2) that there was opportunity to exercise undue influence: 
(8) that there was a disposition to exercise undue influence for 
an improper purpose; and (4) that the result was clearly the 
effect of undue influence. 

Undue influence cannot be inferred from motive or 

epportunity alone. There must be evidence to show that undue 

influence not only existed but that it was exercised at the time 
the will was executed. 

In order to invalidate a will executed in conformity 

with law by a testator having testamentary capacity, the undue- 

influence must be of such character as to destroy the free agency 
of the testator and substitute the will of another therefor. 

In a will contest on the ground of undue influence, if 

the evidence is insufficient to sustain a verdict upon such issue 
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in favor of the contestant, it is the duty of the trial court to 
direct a verdict for the proponent. 


5. The natural affection, confidence, and gratitude of a 
parent to a child which inspires a preference in the disposition 
of his property by will, is a natural and lawful influence which, 
standing alone, does not constitute undue influence. 

6. It is only where natural affection, confidence, and 


gratitude have been improperly used by a person as a means of 
substituting his will for that of the testator that it may afford 
proof of undue influence. 


AppEAL from the district court for Dundy County: 
VicToR WESTERMARK, JUDGE. Reversed and remanded 
with directions. 


Daniel E. Owens and Ross D. Druliner, for appellant. 
Leon C. Hines and George B. Hastings, for appellee. 


Heard before Carter, MEssMORE, YEAGER, CHAPPELL, 
WENKE, and Bos.aucu, JJ. 


CARTER, J. 

This is a contest of the will of Laura B. Gorthy, de- 
ceased, on the ground of her incompetency when the will 
was made and that it was the result of undue influence. 
The trial court determined as a matter of law that de- 
ceased was competent at the time she made the will and 
submitted only the issue of undue influence to the jury. 
The jury found by its verdict that the will was the 
result of undue influence. The trial court sustained 
a motion for a new trial because of an erroneous in- 
struction given to the jury. The contestant has ap- 
pealed, asserting that there was no prejudicial error in 
the record and that the order of the trial court should 
be reversed and her verdict reinstated. By cross-ap- 
peal the proponent contends that the trial court erred 
in refusing to grant her motion for a directed verdict and 
in not sustaining her motion for judgment notwith- 
standing the verdict. No contention is made on this 
appeal that the trial court erred in holding as a matter 
of law that Laura B. Gorthy was competent at the 


VoL. 169] JANUARY TERM, 1960 771 
Benge v. Sutton 


time she made the will involved in this contest. 

James Gorthy and Laura B. Gorthy, after their mar- 
riage in 1888, established their home on a farm in 
Cheyenne County, Kansas, where they resided until 
1914. During these years they accumulated 1,680 acres 
of farm land which became involved in this litigation. 
Five children were born as a result of this marriage: 
Walter Gorthy, Paul Gorthy, Hazel Sutton, Mildred 
Smith, and Anna L. Benge, who will hereafter be re-. 
ferred to by their given names. Anna was the youngest 
child and was 53 years of age at the time of the trial. 
Paul died in 1940, leaving his widow, Vera, and two 
children, Paul Gorthy, Jr., and Anna Daurene Maring, 
both of whom have reached their majority. This group, 
exclusive of Anna, will be collectively referred to as 
the heirs. 

In 1914 James and Laura B. Gorthy left the farm 
and moved to Benkelman, Nebraska, where they spent 
the remainder of their lives. About 1918 James Gorthy 
built a new home in Benkelman, which is referred to 
in the record as the “big house.” While living in 
Benkelman, James Gorthy acquired several town prop- 
erties which included places of business, small residences, 
and some cabins. He managed his own business affairs 
until he suffered a stroke of paralysis in 1945. From the 
date of James Gorthy’s illness Laura B. Gorthy man- 
aged his affairs until his death on May 5, 1950. James 
Gorthy left all of his property to Laura B. Gorthy, who 
managed it until she fell and broke a hip in November 
1952. Thereafter, until her death on June 23, 1956, 
she was assisted in the management of the property 
by her daughter, Anna. 

Laura B. Gorthy, after the death of James Gorthy, 
filed her petition for the probate of the will of James 
Gorthy and prayed that she be appointed administratrix 
with will annexed. The will nominated Hazel to be the 
executrix of the estate. The hearing on the petition 
offering the will of James Gorthy for probate was set 
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for June 12, 1950. On the day preceding, to wit, June 
11, 1950, Hazel was instrumental in calling a family 
meeting at the home of Laura B. Gorthy to find out 
where the heirs stood with reference to the property 
then belonging to Laura B. Gorthy. Anna was not in- 
vited to attend until the other heirs, except Mildred 
who resided in California, had convened. Anna was 
called and came to the meeting some time later. The 
heirs, other than Anna, had consulted a lawyer: pre- 
vious to the meeting. After a complete discussion of 
their family affairs and an indication by Laura B. Gorthy 
that she thought her will executed in 1939 was about 
right, Anna called Leon Hines, her mother’s attorney, 
to the meeting. He arrived about 10 pm. In the 
meantime Ross Druliner, the attorney for the heirs, 
was called and had arrived. After some further dis- 
cussion Hines said to Laura B. Gorthy: “* * * you 
don’t have to sign anything, I will take care of you, and 
to hell with the rest of them.” The meeting immedi- 
ately broke up and ended all further attempts by the 
heirs to enter into a contract with their mother, Laura 
B. Gorthy, concerning the distribution of her property 
on her death. 

On the following day, June 12, 1950, the hearing on 
the petition to probate the will of James Gorthy was 
held in the county court of Dundy County. Hazel ob- 
jected to the appointment of her mother, Laura B. 
Gorthy, as administratrix with will annexed and in- 
sisted upon her appointment as executrix in accordance 
with her nomination contained in the will. The county 
court appointed Laura B. Gorthy administratrix with 
will annexed. Hazel appealed to the district court 
which, after trial, sustained the appointment of Laura 
B. Gorthy. 

On January 8, 1951, approximately 6 months after 
the hearing on the probate of the James Gorthy will, 
Laura B. Gorthy called Leon Hines to her home and 
advised him that she had concluded to make a will and 
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asked him to prepare it for her. He discussed the terms 
of the will and caused a preliminary draft to be pre- 
pared. He went over it with Mrs. Gorthy and made the 
changes she desired. The will was redrawn to the sat- 
isfaction of Mrs. Gorthy. On the evening of January 
13, 1951, Leon Hines took the will to the home of Mrs. 
Gorthy and in the presence of three witnesses sum- 
moned by her the will was duly executed. 

On the same day she made her will Laura B. Gorthy 
executed a deed to Anna for the identical real estate 
devised to her by the will. The deed was prepared by 
Leon Hines and acknowledged by Mora Herring, his 
secretary. Laura B. Gorthy handed the deed to Anna on 
the following day in a sealed envelope and requested her 
not to open it. Anna took the sealed envelope to Leon 
Hines, who retained it. It was found in the files of 
Leon Hines after his death. Anna did not see the deed 
until the Saturday previous to the trial of the instant 
case in the district court. When produced, it showed 
a statement had been typed on the face of the envelope. 
Mora Herring testified that she had typed the statement 
which was placed on the envelope at the time when 
Anna delivered the sealed envelope at the office of Leon 
Hines. The statement was: “This envelope contains 
a deed from Laura B. Gorthy to Anna L. Benge. De- 
posited with me for safe keeping on January 13, 1951, 
to be delivered to Anna L. Benge upon demand. De- 
livery made by Anna L. Benge.” The deed was never 
recorded. 

On February 4, 1956, more than 5 years after she 
executed her will, Laura B. Gorthy decided to execute 
deeds to her real estate for her heirs. She requested 
Leon Hines to prepare the deeds, which he did. Due to 
the serious illness of Leon Hines, attorney Dan Owens 
was present at the delivery of the deeds on the recom- 
mendation of Leon Hines. Laura B. Gorthy called 
the heirs to her home, all of whom came except Mil- 
dred, who resided in California. She delivered the 
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deeds with the statement: “I want to give it to you 
myself because I don’t want any more trouble in court 
over this estate.” The deeds, which reserved a life 
estate in Laura B. Gorthy, were accepted and recorded. 
Since the death of Laura B. Gorthy the heirs have re- 
tained the real estate conveyed by the deeds, including 
all of the income therefrom. 

The record indicates that several suits were com- 
menced by the heirs against their mother with reference 
to the ownership of certain improvements placed upon 
the lands, as shown by an answer filed by her in the 
district court for Dundy County on January 15, 1951, 
all of which was in addition to the litigation in connec- 
tion with the James Gorthy will. It is evident that 
these actions were commenced prior to January 13, 1951, 
the date of the execution of the last will of Laura B. 
Gorthy. 

The foregoing factual situation existed when Laura 
B. Gorthy died on June 23, 1956. Anna thereupon peti- 
tioned for the probate of the will of Laura B. Gorthy. 
Objections were filed by Hazel on the ground, among 
others, that the will was the result of undue influence 
on the part of Anna. The county court admitted the 
will to probate and appointed Anna as administratrix 
with will annexed. Hazel gave notice of appeal to the 
district court, where a trial was had to a jury. This 
appeal is from a final order resulting from that trial. 

The evidence offered by the proponent is substantially 
as follows: Anna is the youngest child of James and 
Laura B. Gorthy and was 53 years of age at the time of 
the trial. She had moved to Benkelman with her par- 
ents in 1914. She had attended the University of 
Nebraska for 2 years and had been a teacher in the 
public schools in and around Benkelman for some 30 
years and was so engaged at the time of trial. She 
was married to Boyd Benge in 1941 when she was about 
36 years of age. She had resided with her parents in 
Benkelman until her marriage, except when she was 
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attending college or necessarily away on account of her 
teaching. After her marriage she and her husband 
rented a home in which they lived. About a year after 
her marriage they rented a residence from Mrs. Gorthy 
and paid her $35 a month as rental until the latter’s 
death. Her parents resided in the “big house” until 
some time after her father’s death, when Mrs. Gorthy 
moved into a small residence, which she owned, located 
across the alley from Anna’s residence. Anna testified 
that she and her mother were very close in their relation- 
ship and that she looked after her mother more and more 
as she grew older. In her mother’s later years she was 
in and out of her mother’s home several times a day and 
night in attending to her needs. Anna was present at 
the family gathering at the “big house” on June 11, 
1950. She testifies that her mother became angry and 
upset because of the attempts by the heirs to get her 
to agree to the disposition to be made of her property 
on her death. She admits that she caused Leon Hines 
to be called to this gathering. She denies that Leon 
Hines was her attorney and asserts that he was at all 
times the attorney for Laura B. Gorthy. She testifies 
that her mother was hurt by the conduct of the heirs 
and stated repeatedly that she could not understand 
what they were trying to do to her. She testifies that 
her mother told her on January 13, 1951, that she had 
some business to attend to and that she desired her, 
Anna, to remain at home that evening. Her mother 
informed her the next day that she had executed a will 
the evening before and at that time handed her a sealed 
envelope in which, her mother stated, was a deed. Her 
mother asked her not to examine the deed, and in con- 
formity with her mother’s wishes she delivered the 
sealed envelope to the office of Leon Hines the next day, 
as has been heretofore related. She says she was not 
consulted about the will and did not know its contents 
until after her mother’s death. She says also that she 
did not see the deed until the Saturday before the trial, 
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as heretofore related. She was present when the deeds 
were delivered to the heirs on February 4, 1956, and 
she did not know that they were in conformity with 
her mother’s will until after her mother’s death. 

Anna testified that her father managed his own af- 
fairs until he suffered a stroke of paralysis in 1945, 
after which her mother handled their affairs until she 
broke her hip in November 1952. Thereafter Anna 
assisted her mother in handling her properties. She kept 
her mother’s bank account separate from her own. She 
says, and the records corroborate her statement, that the 
income from her mother’s properties went into her 
bank account and only her mother’s expenses were paid 
therefrom. She testifies that her mother voluntarily 
placed the bank accounts in joint tenancy with her in 
order that Anna could pay her mother’s expenses when 
she was unable to do so. She testifies that she placed 
no funds of her own in these accounts and drew none 
out for her personal benefit until after her mother’s 
death. The bank records in evidence support Anna’s 
statements except for one check for $600 which will 
hereafter be referred to. 

One of the witnesses to the will of Laura B. Gorthy, 
Dr. G. Albert Morehouse, was called as a witness at the 
trial. The other two witnesses to the will were non- 
residents of the state and were not available to testify. 
Dr. Morehouse testified that he had known Mrs. Gorthy 
since he was a small boy. On January 13, 1951, she 
asked him to come to her home, which he did about 
7 p.m. Leon Hines was present with a will, which he 
had prepared, along with the two other witnesses, Dr. 
Wright and Rev. Woodworth. She informed them that 
she was about to execute her will. She talked of her 
children and her properties and evidenced a full and 
complete knowledge of both. Dr. Morehouse states that 
she knew exactly what she wanted to do with her prop- 
erty and stated that the prepared will was exactly 
what she wanted. Because of the provisions of the 
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will favoring Anna, Dr. Morehouse asked her if Anna 
had influenced her in any way. In answer thereto she 
expressed concern about the treatment accorded her 
by her other children and expressed some fear that 
trouble and litigation would ensue. She expressed her 
desire to give one-half of the estate, which she con- 
sidered her husband’s half, equally to all her children, 
including Anna. She stated that she desired to give the 
other half, which she considered her half, to Anna. 
The evidence of Dr. Morehouse was that she fully un- 
derstood what she was doing and intended it to be 
exactly as the will provided. 

The evidence adduced by the contestant was sub- 
stantially as follows: Their mother had made a will 
in 1939 wherein the 1,680 acres of land in Cheyenne 
County, Kansas, were devised to her children, other 
than Anna who was devised real estate’ in Benkelman. 
The meeting of June 11, 1950, was described as a family 
gathering called for the purpose of ascertaining the 
interest each was to have in their mother’s property. 
There is little conflict in the evidence as to what occurred 
at this meeting. Witnesses for contestant do say that 
Anna, before calling Leon Hines, made the statement 
that it was about time for her to call her lawyer. Con- 
testant and her witnesses testify that there was a cool- 
ness between Mrs. Gorthy and the heirs after the June 
11, 1950, meeting. They say that family ties were 
strained from that time on and that it became impos- 
sible to discuss family matters as before. The heirs 
admitted that they resisted the appointment of Mrs. 
Gorthy as administratrix with will annexed in the 
James Gorthy estate matter. They admitted the bring- 
ing of other actions against Mrs. Gorthy. Walter testi- 
fied that he attempted to patch up the family troubles 
with Anna after their mother’s death, without success. 
He quotes Anna as saying: “I will spend every god 
dam cent I got before I let her (Hazel) have one cent.” 
Anna denies that she ever made any such statement. 
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Hazel likewise testifies to the bad feeling her mother 
had toward the heirs after the June 11, 1950, family meet- 
ing. Their evidence indicated that there was bad feel- 
ing between Mrs. Gorthy and Anna on one side and the 
heirs on the other. Hazel testifies to some conversation 
with her mother when the latter was in the hospital 
shortly before her death. She quoted her mother as 
saying: “There was a few things, Hazel, I tried to 
straighten out, it got beyond my control and I couldn’t 
do anything about it, will you forgive me?” Also, “I 
tried to change a few things and then it got out of my 
hands, and oh, Hazel, I couldn’t do anything about it 
then.” And further, “Never trust your business to 
somebody else, Hazel.” Hazel testifies that her mother 
suffered mentally and asked their forgiveness for what 
she had done. | 

On cross-examination Anna admitted that a check 
for $600 had been given to an automobile dealer on Mrs. 
Gorthy’s account in her lifetime. Anna testified that 
she had agreed to trade in her old car for a different 
one and that her mother agreed to and paid the $600 
cash difference. 

There is also the evidence of a cousin of Anna’s that 
she heard Anna say, some time prior to her father’s 
death, that her father must not outlive her mother. 
Anna denies that she said this. 

The foregoing, we think, is a fair summary of the 
evidence in a record of more than 350 pages and numer- 
ous documentary exhibits. It is the contention of con- 
testant that the will was the result of undue influence 
on the part of Anna. There are some implications, also, 
that Leon Hines played some part in procuring the 
result. We find nothing in this record to indicate that 
Leon Hines did not at all times conduct himself as an 
ethical and trustworthy lawyer and counselor to Mrs. 
Gorthy, or that he failed in any respect to carry out the 
latter’s expressed desires. 

We have carefully examined the evidence in this 
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record and have come to the conclusion that it is in- 
sufficient to sustain a finding that the will was pro- 
cured by the undue influence of Anna or any other 
person. We shall elaborate upon the evidence of con- 
testant and its apparent deficiency. j 

There is nothing in this record to indicate any fam- 
ily differences prior to the family gathering on June 11, 
1950. This was before the will of James Gorthy had 
been admitted to probate. The meeting was instigated 
by the heirs, who evidently had some feeling that their 
interests were different than Anna’s since she was be- 
latedly invited to the family gathering. All agree that 
after this family gathering their mother’s attitude to- 
ward her children other than Anna materially changed. 
The evidence clearly indicates that Mrs. Gorthy was 
concerned and resentful of the attempts by the heirs to 
establish their claimed rights in her property. We find 
no evidence of undue influence on the part of Anna at 
this family gathering. The evidence would indicate 
that their manner of calling and conducting the meet- 
ing had caused Mrs. Gorthy to become angry, displeased, 
and hurt. It is true, of course, that Anna and her mother 
enjoyed a close relationship, cemented in part no doubt 
by the willingness of Anna to care for her mother and 
father during ill health and old age, while others with 
the same moral obligations were apathetic about it. 
Such conduct is to be commended and, standing alone, 
is no evidence of undue influence. 

There is evidence in the record of certain statements 
made by Mrs. Gorthy to Walter and Hazel while she 
was in the hospital shortly before her death in which 
she asked them foregiveness for what she had done. 
The evidence came into the record without objection. 
But disregarding its self-serving character and the fact 
that Mrs. Gorthy because of her death was not avail- 
able to give her version, the evidence is not subject to 
the interpretation which the contestant would have us 
give it. Mrs. Gorthy was no doubt concerned about her 
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relationship with her children and at that time desired 
their forgiveness for any contributions she had made to 
it. But it is quite noticeable that she did not say she 
in any way regretted making her will as she did. If 
she had any desire to undo what she had done she was 
not foreclosed from doing it. She could have corrected 
an undesired disposition of her property at that time 
by the simple expedient of executing a new will. 
Walter and Hazel did not gather from her statements 
that she desired to change her will. It is quite evident 
that she had no such desire, although she regretted 
the family quarrels that resulted from it. 

The evidence shows that at the time Laura B. Gorthy 
executed her will she had formulated a definite pat- 
tern for disposing of her property. She stated she in- 
tended to devise one-half of the property, her husband’s 
half, as she described it, equally among her children, 
and that she desired to give her half to Anna. She fol- 
lowed this pattern in making the deed to Anna at the 
time she executed her will, or shortly thereafter. She 
adhered to that same pattern when, more than 5 years 
later, she executed deeds to the heirs in an attempt, as 
she said, to keep the estate out of court. She accom- 
plished this result with the aid of her attorney, Leon 
Hines, who advised her of her rights and assisted her 
in carrying out her wishes. There is no evidence in this 
record that Anna was Mrs. Gorthy’s adviser or consult- 
ant in these matters. In fact, the record discloses an 
intent on the part of Mrs. Gorthy to rely on Leon Hines, 
her attorney, in making disposition of her property and 
to avoid discussion of that subject with Anna. 

A testator may dispose of his property as he pleases. 
He is not required to recognize his relatives, and the 
law places no obstacle in the way of the aged or in- 
firm in making disposition of their property if their 
mental capacity is in conformity with accepted tests at 
the time of the execution of the testamentary instru- 
ment, and the will was not procured by undue influ- 
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ence. In re Estate of Scoville, 149 Neb. 415, 31 N. W. 
2d 284. No right of a citizen is more valued than the 
power to dispose of his property by will. The right 
is in no manner based upon its judicious exercise. The 
very purpose of a will is ordinarily to produce inequality 
among heirs of the same class for reasons that appear 
sufficient only to the testator. He may desire to benefit 
the helpless, to reward the affectionate, and to punish 
the disobedient. He may be unjust to his children or 
other relatives. He is entitled to the control of his 
property during his lifetime and to direct its disposition 
after his death, subject only to the legal requirements 
as to mental capacity and that the act is his own and not 
the will of another resulting from undue influence. 
Where a testator has the required mentality to make a 
will and he has not been unduly influenced in its making, 
courts are without authority in any manner to inter- 
fere with the disposition he has made of his property. 
Reynolds v. Knott, 164 Neb. 365, 82 N. W. 2d 568. 

In a will contest upon the ground of undue influence 
the burden is upon the contestant to prove each of the 
following elements by a preponderance of the evidence 
(1) that testator was subject to undue influence; (2) 
that there was opportunity to exercise undue influence; 
(3) that there was a disposition to exercise undue influ- 
ence for an improper purpose; and (4) that the result 
was clearly the effect of undue influence. In re Estate 
of Hagan, 143 Neb. 459, 9 N. W. 2d 794, 154 A. L. R. 573; 
Reynolds v. Knott, supra. 

In Reynolds v. Knott, supra, it was said: * un- 
due influence cannot be inferred from motive or op- 
portunity alone. There must be competent evidence, 
direct or circumstantial, to show that undue influence 
not only existed but that it was exercised at the very 
time the will was executed. Mere suspicion, surmise, 
conjecture, or speculation is not enough to warrant a 
finding of undue influence, but there must be a solid 
foundation of established facts upon which to rest an 


Cow 
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inference of its existence. There may be influences 
directing the will-maker’s attention to proper obliga- 
tions which it might be thought ought to be satisfied by 
testamentary provisions. Such influences may be per- 
suasive and effective, but so long as not coercive, they 
are not undue influence. Circumstances often arise 
where such conduct is proper and wholly justifiable. 
Also, in order to invalidate a will duly executed as 
provided by law by a testator having testamentary capa- 
city, undue influence must be of such character as to 
destroy the free agency of the testator and substitute 
another’s will for his own.” 

“Tt is the duty of trial courts to determine the issues 
upon which there is competent evidence and submit 
them, and them only, to the jury. In a will contest on 
the ground of mental incompetency and undue influ- 
ence, if the evidence is insufficient to sustain a verdict 
upon either of such issues in favor of the contestants, 
then the trial court should withdraw both issues from 
the jury and direct a verdict.” In re Estate of Inda, 
146 Neb. 179, 19 N. W. 2d 37. See, also, In re Estate 
of Frazier, 131 Neb. 61, 267 N. W. 181. 

After an examination of the whole record we conclude 
that the evidence is sufficient to sustain a finding that 
Anna had the opportunity to exercise undue influence. 
We find no evidence that Mrs. Gorthy was subject to 
undue influence, or that Anna had a disposition to exer- 
cise undue influence, or that the result, under all the 
facts shown, was clearly the effect of undue influence. 
We think the trial court was in error in submitting the 
issue of undue influence to the jury. 

This holding makes it unnecessary for us to discuss 
other assignments of error presented on this appeal. 

The iudgment of the district court is reversed and the 
cause remanded with directions to the trial court to 
sustain the motion of proponent for judgment notwith- 
standing the verdict. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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RayMoNnpD W. JOHNSON, PLAINTIFF IN ERROR, V. STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 
100 N. W. 2d 844 


Filed February 11, 1960. No. 34701. 


1. Constitutional Law: Criminal Law. Any person charged with 
a criminal offense in the State of Nebraska is guaranteed, under 
the Constitutions of the United States and of the state, due 
process of law, which includes the right to trial by jury and 
the right to defend in person or by counsel. 

The rights to trial by a jury and to be repre- 

sented by counsel are personal privileges which may be waived. 


Error to the district court for Buffalo County: 
ELDRIDGE G. REED. JuDGE. Affirmed. 


Dryden & Jensen, for plaintiff in error. 


Clarence S. Beck, Attorney General, and John E. Wen- 
strand, for defendant in error. 


Heard before CARTER, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and Bos.auau, JJ. 


YEAGER, J. 

In a criminal action in the district court for Buffalo 
County, Nebraska, prosecuted by the county attorney 
in the name of the State of Nebraska, Leonard Sebring 
and Raymond W. Johnson were charged by information 
with the offense of robbery. They were arraigned, 
pleaded guilty, and were sentenced to serve a term of 
3 years in the State Penitentiary. The date of the ar- 
raignment, plea, and sentence was October 9, 1958. 

On January 17, 1959, Johnson filed in the action an 
application for a writ of error coram nobis the purpose 
of which was to have the plea of guilty vacated and 
set aside and to have a trial to a jury on the charge of 
robbery. This application, after a hearing thereon by 
the court, was denied. Johnson, by petition in error 
filed in this court, seeks a reversal of the order deny- 
ing his application for writ of error coram nobis. John- 
son, who is plaintiff in error, will be referred to here- 
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inafter as defendant and the State of Nebraska, as de- 
fendant in error, will be referred to as the State. 

The application for the writ is of considerable length 
but in the light of the record made, the assignments 
of error, and the brief of the defendant, it becomes 
necessary to say with reference thereto only that the 
defendant pleaded that he was denied his constitutional 
right to be represented by counsel. The other pleaded 
matters on this account are not before the court for 
consideration. The pleaded matter was denied by the 
State. The State asserts in its brief that the cause of 
action was based upon the ground that the plea of 
guilty was induced by persons in authority and that the 
defendant did not knowingly waive his right to be 
represented by counsel. 

These are matters which were set forth in the appli- 
cation and on which evidence was adduced but they 
do not appear in the assignments of error, which assign- 
ments of course provide the basis of consideration of the 
case by this court. 

On this question of whether or not the defendant was 
denied the right to be represented by counsel, from the 
evidence given in person and the other evidence adduced 
on his behalf, it is clear that there was no such direct 
denial. The evidence of these witnesses was directly to 
the contrary. These witnesses, including the defendant, 
testified positively and unequivocally that the defend- 
ant was informed by the court that he was entitled to 
be represented by counsel. The evidence discloses with- 
out contradiction that when the defendant was brought 
before the court for arraignment the trial judge fully 
and carefully, at great length, explained to him his 
constitutional rights. The trial judge read to defendant 
the statute pursuant to which the information had been 
drawn; orally explained it; directed attention to the 
penalty for the offense and the authority of the court 
in relation thereto; told him that he could plead not 
guilty, guilty, nolo contendere, or stand mute; and ex- 
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plained the effect of each such plea or a failure to 
plead. The trial judge also advised him that he should 
not plead guilty unless he was guilty. The trial judge 
further advised him that he was entitled to a trial to 
a jury and that he was entitled to be represented by 
counsel. After having been thus advised the defendant 
counseled privately with his father and mother who 
were present with him in the courtroom, and perhaps 
more than 2 hours after he had been advised of his 
rights and without anything remotely in the nature of 
coercion or advice on the part of anyone else he came 
before the court and effectually told the court that he 
did not want to be represented by counsel but that 
it was his desire to plead guilty to the charge against 
him. He thereupon did plead guilty and following the 
plea was sentenced. 

The only claim in actuality that the defendant makes 
as ground for the relief which he seeks is that he was 
not informed that he was entitled to have counsel pro- 
vided at the expense of the State. Substantially he as- 
serts in this connection that since he was not so informed 
he understood that he was entitled to counsel only if he 
made provision therefor himself, which he was unable 
to do, or if it was made by his father, upon whom he 
was unwilling to impose the burden. In the light of 
this misunderstanding and this failure to receive this 
information he contends that he was deprived of his 
constitutional rights. 

There is of course no doubt that the defendant was, 
under the Constitution of the United States and the 
Constitution of Nebraska, entitled at the time of his 
prosecution to due process of law. Fifth Amendment 
and Fourteenth Amendment, section 1, Constitution of 
the United States; Article I, section 3, Constitution of 
Nebraska. Also under the Constitution of the United 
States and the Constitution of Nebraska he was entitled 
to trial by jury. Sixth Amendment, Constitution of the 
United States; Article I, sections 6 and 11, Constitution 
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of Nebraska. Article I, section 11, of the Constitution of 
Nebraska, provides: “In all criminal prosecutions the 
accused shall have the right to appear and defend in 
person or by counsel, * * *.” See, also, Sixth Amend- 
ment, Constitution of the United States. 

The rights guaranteed under Article I, section 11, Con- 
stitution of Nebraska, are personal privileges which may 
be waived. In Hawk v. State, 151 Neb. 717, 39 N. W. 
2d 561, it was said: “It has long been the rule in this 
state that all of the rights guaranteed by Article I, sec- 
tion 11, of the Constitution of Nebraska are personal 
privileges and not having been conferred from any con- 
sideration of public policy are not inalienable but may 
be insisted upon or abandoned at pleasure.” See, also, 
In re Application of Carper, 144 Neb. 623, 14 N. W. 2d 
225; Duggan v. Olson, 146 Neb. 248, 19 N. W. 2d 353; 
Hawk v. Olson, 326 U. S. 271, 66 S. Ct. 116, 90 L. Ed. 61. 

In the light of the résumé of evidence set out herein 
it is apparent that the defendant was fully and fairly 
and with a high degree of care informed of his con- 
stitutional rights. He did not contend otherwise on the 
hearing in this case. In this ight he waived his right 
to counsel and pleaded guilty to the offense with which 
he was charged. 

Arguendo, but without assignment of error, it is sug- 
gested that the defendant lacked capacity to under- 
stand what he was doing when he pleaded guilty to the 
charge against him, and that he was improperly induced 
to waive his right to representation and to plead guilty. 
There is however no support in the record for these 
suggestions. 

The record fully justifies the judgment of the district 
court and it is accordingly affirmed. 

AFFIRMED. 
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InN RE APPLICATION OF GERALD STRASHEIM, DOING BUSINESS 


AS JERRY’S TANK SERVICE, KIMBALL, NEBRASKA. 


GERALD STRASHEIM, DOING BUSINESS AS JERRY'S TANK 


SERVICE, KIMBALL, NEBRASKA, APPELLANT, V. EARL 
MARTIN ET AL., APPELLEES. 
101 N. W. 2d 161 


Filed February 11, 1960. No. 34707. 


Public Service Commissions. Article IV, section 20, of the Con- 
stitution of Nebraska, provides that there shall be a State 
Railway Commission with powers and duties to include the regu- 
lation of rates, service, and general control of common carriers 
as the Legislature may provide by law. 

Public Service Commissions: Appeal and Error. Section 75-405, 
R. R. S. 1948, provides that if any common carrier shall be 
dissatisfied with the decision of the State Railway Commission 
with reference to any order made upon which there has been 
a hearing before the commission, such dissatisfied common car- 
rier may institute proceedings in the Supreme Court of Nebraska 
to reverse, vacate, or modify the order complained of. 

Section 75-406, R. R. S. 1948, provides the 
procedure to obtain a reversal, modification, or vacation of 
any order or regulation made and adopted, upon which a hearing 
has been had before the State Railway Commission. 

Public Service ,Commissions: Motor Carriers. In conformity 
with the constitutional provision, the Legislature has the right 
to prescribe how the State Railway Commission may proceed 
and what authority it may exercise in granting certificates of 
public convenience and necessity for operation of motor vehicles 
for hire intrastate. 

Section 75-225, R. R. S. 1948, confers jurisdic- 
tion upon and vests the State Railway Commission with the 
duty to regulate common carriers by motor vehicle, and to ad- 
minister, execute, and enforce all provisions and make all nec- 
essary orders in connection therewith, and to prescribe rules, 
regulations, and procedure for such administration, except that 
proceedings before the commission, appeals to the Supreme 
Court, and the enforcement of orders by the commission shall 
be governed in all respects by sections 75-401 to 75-423, R. R. S. 
1945. 


: Section 75-416, R. R. S. 1948, provides that the 
orders provided for in sections 75-412, 75-418, and 75-415, 
R. R. 3. 1948, shall be in force and effect from and after the 
date fixed by the State Railway Commission, and shall so 
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remain until annulled, modified, or revised by the commission, 
or until finally adjudged to be unreasonable and unjust in a 
court of competent jurisdiction. 


The State Railway Commission, in order to re- 
voke, change, or suspend a certificate of public convenience and 
necessity, must proceed in accordance with the provisions of 
section 75-238, R. R. S. 1943. 

8. Public Service Commissions: Appeal and Error. By the enact- 
ment of section 75-405, R. R. S. 1943, the Legislature provided 
that any order of the State Railway Commission upon which 
there has been a hearing before the commission is reviewable 
for the purpose of securing its reversal, vacation, or modification. 


APPEAL from the Nebraska State Railway Commission. 
Reversed. 


Torgeson & Hurlbut, for appellant. 
Martin, Davis, Mattoon & Matzke, for appellees. 


Heard before CarTER, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and Bos.aucu, JJ. 


MeEssmore_, J. 


On December 8, 1957, Gerald Strasheim, appellant, 
filed application No. M-10877 with the Nebraska State 
Railway Commission, hereinafter referred to as the com- 
mission, seeking a certificate of public convenience and 
necessity to operate as a common carrier of property 
by motor vehicle in Nebraska intrastate commerce, au- 
thorizing him to transport water, mud, and crude oil 
for drilling and completion purposes only, in tank ve- 
hicles, between all points and places in Nebraska over 
irregular routes. 

On January 27, 1958, a protest was filed by R. B. 
“Dick” Wilson, Inc., of Nebraska. On February 3, 1958, 
a protest was filed by Earl Martin, doing business as 
Martin Water Service, Kimball, Nebraska; A & W 
Water Service, Sidney, Nebraska; Reliable Tank Truck 
Service, Inc., Sidney, Nebraska; Pfeiffer Water Service, 
Kimball, Nebraska; and V & M Tank Truck Service, 
Sterling, Colorado. These protests were to the effect that 
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present and future public convenience and necessity did 
not require the service proposed; and that these pro- 
testants held certificates of public convenience and ne- 
cessity issued by the commission. The prayers were 
for a denial of the application. 

On February 17, 1958, the matter having been re- 
ferred to an examiner for the commission, the examiner 
filed his report recommending denial of the application. 

On February 24, 1958, exceptions to the examiner’s 
report and recommendation were filed with the commis- 
sion by the applicant. 

On June 24, 1958, the commission entered an order 
sustaining objections to the examiner’s report, over- 
ruling the examiner’s report, and granting the appli- 
cation as amended. 

On August 11, 1958, the order of the commission dated 
June 24, 1958, was mailed to all parties interested. 

On August 21, 1958, motion for rehearing was filed 
with the commission by the protestants. 

On November 24, 1958, oral argument on the motion 
for rehearing was waived by the protestants. 

On April 29, 1959, the commission overruled the mo- 
tion for rehearing filed by the protestants on August 
21, 1958. 

On April 29, 1959, the commission reconsidered its 
action taken on June 24, 1958, wherein the commission 
granted the applicant’s application for a certificate of 
public convenience and necessity by a majority vote, 
and then denied the application by a majority vote. 

On June 1, 1959, the applicant filed a motion for re- 
hearing and reconsideration with the commission. 

On July 2, 1959, oral argument on the applicant’s 
motion for rehearing and reconsideration was had before 
the commission, and on the same date the commission 
overruled the applicant’s motion for rehearing and re- 
consideration. The applicant appeals to this court. 

Hearing was held on February 7, 1958, before an ex- 
aminer for the commission in the commission hearing 
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room, Capitol Building, Lincoln, Nebraska, on the ap- 
plication of Gerald Strasheim, doing business as Jerry’s 
Tank Service, application No. M-10877, for certificate of 
public convenience and necessity. Due and proper no- 
tice to all interested parties was given by mail dated 
January 21, 1958. We deem it unnecessary to set forth 
the evidence adduced at the hearing before the exam- 
iner. We consider an assignment of error raised by the 
appellant which we believe determines this appeal. 

The appellant contends that the commission’s order 
entered April 29, 1959, captioned “Action taken June 24, 
1958, reconsidered and application denied by majority 
vote of the commission” is unlawful, null, and void for 
the reason that the commission had no jurisdiction to 
enter said order, its jurisdiction having ceased upon the 
entry of its order dated April 29, 1959, overruling the 
motion for rehearing, which order was a final deter- 
mination of said application and which became con- 
clusive by virtue of no appeal having been taken from 
said order. 

The appellant makes reference to Article IV, section 
20, of the Constitution of this state, which provides in 
part: “There shall be a State Railway Commission, 
* * * | The powers and duties of such commission shall 
include the regulation of rates, service and general con- 
trol of common carriers as the Legislature may provide 
by law.” 

Section 75-405, R. R. S. 1943, provides in part: “If 
any * * * common carrier, * * * shall be dissatisfied 
with the decision of the State Railway Commission 
* * * with reference to any * * * order, * * * made 
* * * upon which there has been a hearing before the 
commission, * * * such dissatisfied * * * common car- 
rier, * * * may institute proceedings in the Supreme 
Court of Nebraska to reverse, vacate, or modify the 
order complained of; Provided, the time for appeal 
from the orders and rulings of the commission to the 
Supreme Court shall be limited to one month from the 
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date of the entry of the order or ruling to which com- 
plaint is made.” 

Section 75-406, R. R. S. 1943, provides: ‘The pro- 
cedure to obtain such reversal, modification, or vaca- 
tion of any such order or regulation made and adopted, 
upon which a hearing has been had before the State 
Railway Commission, shall be governed by the provisions 
in force with reference to appeals from the district 
courts to the Supreme Court of Nebraska; Provided, no 
motion for a new trial shall be required to be filed, but 
instead a motion for rehearing shall be filed within ten 
days after the mailing of a copy of such order by the 
commission to the persons affected, and the time for 
appeal shall run in case such motion is filed from the 
date of the ruling of the commission on the motion for 
rehearing.” 

In the case of In re Application of Hergott, 145 Neb. 
100, 15 N. W. 2d 418, it was said: “In conformity with 
the constitutional provision, the legislature has the 
right to prescribe how the Nebraska state railway com- 
mission may proceed and what authority it may exercise 
in granting certificates of public convenience and ne- 
cessity for operation of motor vehicles for hire intra- 
state.” See, also, In re Application of Neylon, 151 
Neb. 587, 38 N. W. 2d 552; R. B. “Dick” Wilson, Inc. 
v. Hargleroad, 165 Neb. 468, 86 N. W. 2d 177. 

Section 75-225, R. R. S. 1943, reads in part as follows: 
“Jurisdiction is hereby conferred upon and vested in 
the State Railway Commission, and it shall be its duty 
* * * (3) to administer, execute and enforce all other 
provisions of said sections, to make all necessary orders 
in connection therewith, and to prescribe rules, regula- 
tions and procedure for such administration, except that 
proceedings before the commission, appeals to the Su- 
preme Court, and the enforcement of orders by the 
commission shall be governed in all respects by sections 
75-401 to 75-423; * * *.” 

Section 75-416, R. R. S. 1948, provides in part: “The 
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order or orders provided for in sections 75-412, 75-413 
and 75-415 shall be in force and effect from and after the 
date fixed by the State Railway Commission, and shall 
so remain until annulled, modified or revised by the 
commission, or until finally adjudged to be unreason- 
able and unjust in a court of competent jurisdiction, 
* 9 

In the case of Airline Ground Service, Inc. v. Checker 
Cab Co., 151 Neb. 837, 39 N. W. 2d 809, this court said: 
“Under the provisions of section 75-416 the order takes 
effect from the time prescribed and continues in force 
for the time specified unless the order is annulled, re- 
vised, or modified by the commission, or set aside by 
a court of competent jurisdiction.” 

In the case of Miller v. Consolidated Motor Freight, 
Inc., 168 Neb. 712, 97 N. W. 2d 265, the procedure be- 
fore the commission was as follows: On March 6, 1958, 
Miller filed an application with the commission wherein 
he sought an extension of his regular route certificate 
of public convenience and necessity. On May 27, 1958, 
Consolidated Motor Freight, Inc., and Burlington Truck 
Lines, Inc., as protestants, filed a formal protest ob- 
jecting to the granting of the application of Miller. 
On July 1, 1958, an examiner for the commission filed 
a report with the commission wherein he recommended 
that Miller’s application be granted in its entirety. On 
July 7, 1958, the protestants filed exceptions to the ex- 
aminer’s report and recommendation. On July 28, 1958, 
oral argument on the objections filed by the protestants 
to the examiner’s report and recommendation was had 
before the commission. On August 1, 1958, the commis- 
sion entered its order sustaining the exceptions filed by 
the protestants to the examiner’s report, and denied 
Miller’s application in part. On September 8, 1958, 
Miller filed a motion for rehearing and reconsideration 
of the commission’s order entered August 1, 1958. On 
September 9, 1958, a motion for rehearing of the com- 
mission’s action of August 1, 1958, was filed by the 


VoL. 169] JANUARY TERM, 1960 793 


Strasheim v, Martin 


protestants. On September 24, 1958, the protestants 
made request in writing that their motion for rehear- 
ing filed under date of September 9, 1958, be withdrawn. 
This request was granted by the commission. On Sep- 
tember 22, 1958, hearing was had on Miller’s motion 
for rehearing and reconsideration before the commis- 
sion. On November 11, 1958, the commission issued its 
order in which it sustained Miller’s motion for recon- 
sideration, vacated and set aside its prior order dated 
August 1, 1958, approved the examiner’s report as pre- 
viously referred to, and granted Miller’s application in 
its entirety. 

We have set forth the procedural history of the Miller 
case and the case at bar. In Miller v. Consolidated 
Motor Freight, Inc., supra, Miller’s motion for rehearing 
and reconsideration was sustained. In the case at bar 
the protestants’ motion for rehearing was overruled. 
In Miller v. Consolidated Motor Freight, Inc., supra, 
the commission still retained jurisdiction to reconsider 
any action it had taken. In the case at bar the commis- 
sion lost jurisdiction of the cause on April 29, 1959, 
when it overruled the protestants’ motion for rehearing. 

When the commission overruled the protestants’ mo- 
tion for rehearing on April 29, 1959, the commission, 
by its action, granted the application of Strasheim. 
Thus, there is a distinct difference between the action 
taken by the commission in the case of Miller v. Con- 
solidated Motor Freight, Inc., supra, and the case at 
bar. Therefore, section 75-238, R. R. S. 1943, becomes 
applicable to the case at bar. It provides as follows: 
“Permits and certificates shall be effective from the dates 
specified therein, and shall remain in effect until ter- 
minated as herein provided. Any such permit or cer- 
tificate may, upon application of the holder thereof, 
in the discretion of the State Railway Commission, be 
revoked or may, upon complaint or on the commission’s 
own initiative, after notice and hearing, be suspended, 
changed or revoked in whole or in part, for willful 
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failure to comply with any of the provisions of sections 
75-222 to 75-250, or with any lawful order, rule or 
regulation of the commission promulgated thereunder, 
or with any term, condition or limitation of such per- 
mit or certificate.” 

In Abler Transfer, Inc. v. Lyon, 161 Neb. 378, 73 N. 
W. 2d 667, this court said: ‘Section 75-238, R. R. S. 
1943, must be considered a special statutory provision 
with regard to a particular subject and, as such, controls 
the general provisions with regard to such subject. The 
Nebraska State Railway Commission, in order to re- 
voke, change, or suspend a certificate of public conven- 
ience and necessity, must proceed in accordance with 
the provisions thereof.” See, also, Doher v. Herman, 
159 Neb. 438, 67 N. W. 2d 421. 

As stated in In re Application of Neylon, supra: “The 
Nebraska State Railway Commission, in order to re- 
voke, change, or suspend a certificate of public con- 
venience and necessity, must proceed in accordance with 
the provisions of section 75-238, R. S. 1943.” See, also, 
In re Application of Hergott, supra. 

For the reasons herein stated, we conclude that when 
the commission, by its order of April 29, 1959, over- 
ruled the protestants’ motion for rehearing, the com- 
mission lost jurisdiction of the cause. As a consequence, 
the appellant’s application granted by the commission 
remains in full force and effect. 

The appellees contend that the action of the commis- 
sion denying the appellant’s application entered on April 
29, 1959, was a final order, and that the appellant’s 
notice of intention to appeal was filed on July 24, 1959, 
consequently the appellant failed to file his notice of 
appeal within the statutory period. Section 75-406, R. 
R. S. 1943, heretofore mentioned, is cited. Therefore, 
the notice of appeal filed by the appellant is out of 
time and this appeal should be dismissed. 

We are not in accord with the appellees’ contention. 
The Legislature clearly did not limit the right of review 
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to final orders but has conferred the right and limited 
its exercise to any order upon which there has been a 
hearing before the commission for the purpose of secur- 
ing the reversal, vacation, or modification thereof. See 
Airline Ground Service, Inc. v. Checker Cab Co., supra. 

We hold that the order of the commission complained 
of by the appellant was entered without legal authority 
and is null and void; and that the order of the commis- 
sion granting appellant a certificate of public conven- 
ience and necessity is final. 

In view of the foregoing, we reverse the commis- 
sion’s order of April 29, 1959, wherein the commission, 
after overruling the protestants’ motion for rehearing 
reconsidered its action taken on June 24, 1958, granting 
the appellant’s application for a certificate ‘of public 
convenience and necessity and denied the appellant’s 


application. 
REVERSED. 


THE COMMONWEALTH COMPANY, A CORPORATION, APPELLEE, 


v. Rospert D. FAUVER, APPELLANT. 
101 N. W. 2d 150 


Filed February 19, 1960. No. 34698. 


1. Usury. An automobile dealer may in good faith sell a car on 
time for a price in excess of the cash price without tainting the 
transaction with usury, though the difference in prices may 
exceed lawful interest for a loan. 

In order to have the foregoing principle apply it must 
appear that the buyer actually was informed of and had the 
opportunity to choose between a time sale price and a cash sale 
price. 

3. Appeal and Error. In an action in equity where the evidence 
on material questions of fact is in irreconcilable conflict, this 
court will, in determining the weight of evidence, consider the 
fact that the trial court observed the witnesses and their manner 
of testifying, and must have accepted one version of the facts 
rather than the opposite. 
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APPEAL from the district court for Lancaster County: 
Harry R. ANKENY, JuDGE. Affirmed. 


Nelson, Harding & Acklie, for appellant. 


Ginsburg, Rosenberg & Ginsburg and Norman Kri- 
vosha, for appellee. 


Heard before CARTER, MESSMoRE, YEAGER, CHAPPELL, 
WENKE, and BosLaucu, JJ. 


WENKE, J. 

This is an appeal from the district court for Lancaster 
County in an action brought by The Commonwealth 
Company, a Nebraska corporation, to foreclose a chattel 
mortgage on a 1957 Ford Tudor automobile owned by 
the defendant, Robert D. Fauver, and to hold said de- 
fendant personally liable for any deficiency owing on 
his debt to plaintiff, for which the chattel mortgage on 
the automobile was given as security, after the net 
proceeds from the sale of the car are applied thereon. 
The debt is evidenced by a negotiable promissory note 
in the principal amount of $2,777.25 which is payable 
in 36 installments. Defendant filed an answer and 
cross-petition in which he alleged the negotiable prom- 
issory note set out in plaintiff’s petition was a loan 
made by plaintiff to finance the balance defendant owed 
on the 1957 Ford Tudor, which he had purchased from 
N. E. Copple, and, since the terms of said note violated 
the laws of Nebraska relating to loans by industrial 
loan and investment companies, it was void and un- 
collectible. Trial was had and the trial court found 
for the plaintiff and rendered judgment accordingly. 
Defendant then filed a motion for new trial and has 
perfected this appeal from the overruling thereof. 

Appellee was, at all times herein material, chartered 
and licensed to do business in this state as an indus- 
trial loan and investment company under the provisions 
of Chapter 8, article 4, R. R. S. 1943, and had its prin- 
cipal place of business located in Lincoln, Nebraska. 
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Consequently, if the indebtedness here sought to be en- 
forced was in fact a loan, it was subject to the limita- 
tions and restrictions of the act relating thereto and, 
if in violation thereof, is void and uncollectible. See 
§ 8-432, R. R. S. 1943. On the other hand if the note was 
given to pay the amount owing on a bona fide time 
sale then the limitation and restriction of the act would 
have no application thereto. The question then, as put 
by the appellant, is, was the purchase of the automo- 
bile by the defendant Robert D. Fauver a bona fide 
time sale transaction or was it on a cash basis and a 
loan made to pay the balance thereof? 

This court has frequently stated that in cases of this 
type it is not bound by the form of the transaction but 
will look through the form thereof to the real substance. 
State ex rel. Spillman v. Central Purchasing Co., 118 
Neb. 383, 225 N. W. 46; State ex rel. Beck v. Associates 
Discount Corp., 162 Neb. 683, 77 N. W. 2d 215; McNish 
v. General Credit Corp., 164 Neb. 526, 83 N. W. 2d 1. 
However, there is no presumption against the validity 
of such a contract merely because it arises out of the 
sale of an automobile. State ex rel. Beck v. Associates 
Discount Corp., 168 Neb. 298, 96 N. W. 2d 55. The bur- 
den of proof to show the nature of the transaction is 
on the appellant, since he claims ‘it was a loan. McNish 
v. General Credit Corp., supra. The action being one 
in equity we will consider the record de novo. 

We recently restated in Robb v. Central Credit Corp., 
ante p. 505, 100 N. W. 2d 57, that: “An automobile 
dealer may in good faith sell a car on time for a price 
in excess of the cash price without tainting the trans- 
action with usury, though the difference in prices may 
exceed lawful interest for a loan. * * * in order to have 
the foregoing principle apply it must appear that the 
buyer actually was informed of and had the oppor- 
tunity to choose between a time sale price and a cash 
sale price.” 

Newton E. Copple, also referred to as N. E. Copple, 
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was, at all times herein material, engaged in the sale 
of new and used cars at 500 North Forty-eighth Street 
in Lincoln, Nebraska, under the name of Copple Brothers 
Motors. During the evening of Saturday, July 27, 1957, 
the appellant came to N. E. Copple’s place of business 
and, after first conferring with a salesman, finally met 
N. E. Copple and negotiated with him for the purchase 
of the 1957 Ford Tudor herein being foreclosed. As 
to just what happened thereafter the testimony of these 
two parties is in irreconcilable conflict. In view there- 
of the following has application: “In an action in 
equity where the evidence on material questions of 
fact is in irreconcilable conflict, this court will, in de- 
termining the weight of evidence, consider the fact 
that the trial court observed the witnesses and their 
manner of testifying, and must have accepted one ver- 
sion of the facts rather than the opposite.” Nitzel & 
Co. v. Nelson, 144 Neb. 662, 14 N. W. 2d 197. 

From a careful reading of the record we can under- 
stand why the trial court came to the conclusion that 
it did for we are of the same opinion, that is, that N. E. 
Copple’s testimony correctly reflects what actually hap- 
pened during the negotiations and sale of the car to 
appellant. In view thereof we will not set out the 
testimony of appellant in conflict therewith. 

The record shows that on the evening of Saturday, 
July 27, 1957, N. E. Copple gave appellant both a cash 
and time sale price on the 1957 Ford Tudor, both offers 
being made on the basis that appellant would be given 
a trade-in allowance of $445 for his 1951 Mercury. Ap- 
pellant did not accept either offer at that time but came 
back on Monday, July 29, 1957, and accepted the time 
sale price offer. He then signed all necessary instru- 
ments for this purpose, including the note involved in 
this action and the chattel mortgage which is herein 
being foreclosed. The instruments which appellant 
signed on July 29, 1957, were fully completed when he 
signed them and he had the opportunity to examine 
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them if he so desired. They set forth the total amount 
he was owing on the deal as $2,777.25 payable in 
monthly installments as follows: 20 at $70, 15 at $90, 
and 1 at $27.25. Without going into more detail we 
think the record establishes that the obligation herein 
involved grew out of a bona fide time sale and that, 
because thereof, the limitations and restrictions con- 
tained in Chapter 8, article 4, R. R. S. 1943. have no 
application thereto. 

On Wednesday, July 31, 1957, N. E. Copple sold the 
note and chattel mortgage to appellee for a consideration 
of $2,340. S. E. Copple, father of N. E. Copple, is the 
president and principal stockholder of appellee. The 
record discloses that all the officers and stockholders of 
appellee are members of the S. E. Copple family. How- 
ever, the record also shows that neither S. E. Copple 
nor appellee ever had any interest in N. E. Copple’s 
business nor that N. E. Copple ever had any interest 
in appellee. It is apparent they deal with each other 
on an ordinary business basis. 

Having paid a valuable consideration for the note and 
mortgage and the same not having been paid by appel- 
lant according to its terms and being in default, the ap- 
pellee was and is entitled to the relief granted it by the 
trial court. We therefore affirm the judgment of the 
trial court. 

AFFIRMED. 


FRANK GILCRIST, APPELLEE, v. ANDY WRIGHT ET AL., 
APPELLEES, IMPLEADED WITH WILLIAM A. EHLERS ET AL., 
APPELLANTS, WILLIAM A. EVANS ET AL., INTERVENERS- 
APPELLEES. 

101 N. W. 2d 158 
Filed February 19, 1960. No. 34734. 


Judgments. When a question of fact is once determined on its 
merits, that question is settled so far as the litigants and those 
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in privity are concerned and it may not be relitigated between 
the same parties. 


APPEAL from the district court for Douglas County: 
JAMES M. Patton, JupGE. Affirmed. 


W. A. Ehlers, for appellants. 
Kelley & Grant, for appellee Gilcrist. 


Davis & Pittman, Peter E. Marchetti, and McCulloch, 
Leigh & Koukol, for appellees Wright et al. 


Heard before CARTER, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and Bostaucu, JJ. 


YEAGER, J. 

The determination of the matter for consideration in 
the proceeding now before the court requires a state- 
ment of historical background which is found in the 
transcript of an earlier proceeding in this court of which 
the present one is part and parcel, and the opinion and 
mandate of this court in that proceeding. The opinion 
in that proceeding appears as Gilcrist v. Wright, 167 
Neb. 767, 94 N. W. 2d 476. 

The action was by Frank Gilcrist, plaintiff, against 
Andy Wright and Jola B. Wright, Mary Fruits and James 
Fruits, William A. Ehlers and Margaret C. Ehlers, Fred 
Minor and Thelma Minor, and Earnest Wiggins, de- 
fendants. The purpose of the action was to foreclose a 
claimed mechanic’s lien upon Lot 4, Block 3, Hulst Addi- 
tion to the city of Omaha, Douglas County, Nebraska. 
The defendants were made parties because they had 
or claimed some interest in the property. William A. 
Evans and Allen D. Evans filed in the action a petition 
of intervention in which they claimed a mechanic’s lien. 
They asked foreclosure thereof. By an order of court 
others were made parties to the action. One of these 
parties, Robert W. Fitzpatrick, by answer and cross- 
petition set forth a claim of a mechanic’s lien. He also 
asked foreclosure. 
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The case was tried to the court after which the court 
found and decreed that Earnest Wiggins had a lien of 
$1,300 without interest; that Frank Gilcrist had a lien of 
second priority for $860 plus interest; that Robert W. 
Fitzpatrick had a lien of third priority for $249 plus 
interest; and that William A. Evans and Allen D. Evans 
had a lien of fourth priority for $635 plus interest. 
The declared lien of Wiggins was not based on a me- 
chanic’s lien but on an assignment of a part of a mort- 
gage which at the time of the assignment was held by 
James Fruits, the total of which mortgage was $4,750. 
The assigned portion of the mortgage was $1,770. The 
fixation of $1,300 by the decree instead of $1,770 was 
based on the theory that the transaction was usurious 
in consequence of which $1,300 only was enforceable. 

From the decree in the former proceeding an appeal 
was taken and an opinion rendered. Gilcrist v. Wright, 
supra. By that opinion the decree of the district court 
was reversed and the cause remanded with directions. 
It is not contended here that there was not a compli- 
ance with the directions contained in the opinion. 

Insofar as the matter is pertinent here the only di- 
rection was that it should be decreed that Earnest Wig- 
gins had a mortgage lien in the amount of $1,770 with 
interest, with a priority date of November 17, 1955, 
and that the three mechanics’ liens should have equa! 
priority and that they were inferior to the lien of Earnest 
Wiggins. In other pertinent respects the decree of the 
district court was not disturbed. This direction was 
complied with by the district court. 

On November 11, 1955, Andy Wright and Iola B. 
Wright, the then title holders to the real estate, gave a 
mortgage to James Fruits in the amount of $4,750. It 
was $1,770 of this amount which was assigned to Earnest 
Wiggins. The assignment was dated November 17, 1955. 
Thereafter, on September 19, 1956, Andy Wright and 
Iola B. Wright conveyed title to the property to Mary 
Fruits, the wife of James Fruits. On October 1, 1956, 
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Mary Fruits and James Fruits executed a mortgage to 
Fred Minor and Thelma Minor in the amount of $5,000. 
On the same day this mortgage was assigned to William 
A. Ehlers. 

This mortgage is not a matter of any controlling 
significance in this proceeding. It was, however, in 
the former proceeding. It is mentioned so that it will 
be understood that what is said herein about mortgage 
has no reference to this one, but to the one of which the 
assigned $1,770 is a part, or the $4,750 mortgage, which 
furnishes the basis for this proceeding. The title to this 
property was conveyed to Margaret C. Ehlers and Wil- 
liam A. Ehlers as joint tenants on January 4, 1957. 
They are the owners of the fee title thereto. 

This leads to the subject of the present proceeding, 
which is the legal status of the difference between the 
face of the $4,750 mortgage and the $1,770 portion 
thereof which was adjudicated to be a first mortgage 
lien in favor of Earnest Wiggins. The amount involved 
is of course $2,980. 

William A. Ehlers and Margaret C. Ehlers, who are 
appellants herein, filed a motion in the district court in 
which they asked leave to file a supplemental petition. 
In the motion it was asserted in substance that the court 
found that the $4,750 mortgage was a valid and sub- 
sisting mortgage lien subject to a partial assignment 
of $1,770, leaving undisposed of a balance in the amount 
of $2,980 which has not been claimed in the pleadings 
by any party, and that no judicial determination of its 
true ownership and status has been made. It is fur- 
ther stated, again substantially, that this balance is a 
valid and subsisting mortgage lien and that it is neces- 
sary that proper pleadings be filed, a trial had, and de- 
termination of the rights of all parties made to the end 
that good and sufficient title may be obtained by a pur- 
chaser at a judicial sale of the property. The motion 
was overruled. A motion for rehearing on the motion 
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was filed, which was overruled. From these orders an 
appeal has been taken by the appellants. 

The proper answer to the question of whether or not 
the district court erred in refusing to allow the filing 
of a supplemental petition for the purposes outlined 
in the motion must flow from what is to be found to 
have transpired in the former proceeding. The ques- 
tions suggested were presented, we think, by pleadings 
filed in that proceeding and the adjudication thereon 
rendered. 

As pointed out, the appellants contend in their mo- 
tion that the court found that there was a valid and 
subsisting mortgage lien for $4,750, the right to $1,779 
of which was determined and the right to $2980 of 
which was left undetermined. The record fails to sus- 
tain this contention. The decree in this respect goes 
no further than to say that the $1,770 was a first mort- 
gage lien. No direct reference was made in any ad- 
judication as to the difference between the face of the 
mortgage and the $1,770. 

This being true it becomes necessary to refer to the 
pleadings and the decree or decrees to ascertain whether 
or not there has been an adjudication of the status of 
that portion of the mortgage. 

By cross-petition Earnest Wiggins pleaded the ex- 
istence of the mortgage and assignment of $1,770 of 
that mortgage to him. 

The appellant William A. Ehlers responded to the 
cross-petition of Earnest Wiggins by answer and cross- 
petition. In his answer he pleaded: ‘“* * * that said 
purported mortgage and purported assignment * * *, 
are null and void, and without force and effect as against 
this answering defendant, or as a lien against the said 
real estate, * * * to-wit: 

“That the mortgage * * * is not a lien or mortgage 
on the real estate therein described.” 

This answer and cross-petition of appellant William 
A. Ehlers was adopted by the appellant Margaret C. 
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Ehlers as her answer and cross-petition by reference 
and declaration. 

It becomes clear therefore that the status of the 
$4,750 mortgage was presented to the court for con- 
sideration and determination. In truth it was so pre- 
sented by the appellants, and on a theory contrary to 
that contained in the motion for leave to file a supple- 
‘mental: petition. 

The status of the $2,980 portion of the $4,750 mort- 
gage was not disposed of by specific reference in the 
original decree, but in general terms it was disposed 
of adversely to the appellants. In general disposition 
the following appears: “* * * and that the defendants 
William A. Ehlers and Margaret C. Ehlers have no in- 
terest in said property arising out of any mortgage, * * *.” 

This amounts to a determination and adjudication of 
any right of the appellants, adversely to them, to file 
a supplemental petition for the apparent purpose for 
which they seek to file it. That purpose is of course to 
have the $2,980 given a priority in their favor equal 
to the priority given the lien for $1,770. 

On the appeal the effect of this as to the $5,000 mort- 
gage was presented to this court, and incidentally the 
decree as to that mortgage in this respect was reversed, 
but at no time has the decree in relation to the $2,980 
portion been presented for review. The adjudication 
made that the appellants herein have no interest in the 
property arising out of the $4,750 mortgage is a valid, 
binding, and subsisting judgment, which is not now 
and was not at the time the motion was made for leave 
to file a supplemental petition subject to judicial in- 
terference or change. The decree in this respect is 
res judicata. When a question of fact is once deter- 
mined on its merits, that question is settled so far as 
the litigants and those in privity are concerned and it 
may not be relitigated between the same parties. See, 
Shepard v. City of Friend, 141 Neb. 866, 5 N. W. 2d 
108; City of Wayne v. Adams, 156 Neb. 297, 56 N. W. 
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2d 117; Niklaus v. Phoenix Indemnity Co., 166 Neb. 
438, 89 N. W. 2d 258. 

Analysis of the pleadings in the action, with par- 
ticular reference to parties having or claiming an in- 
terest in the real estate, of the decrees before and 
after appeal, of the decision of this court, and of the 
disposition of rights made thereby and thereunder dis- 
closes that the rights of all parties were adjudicated 
and it becomes clear that nothing remains with regard to 
any interest in the $4,750 mortgage for adjudication. 

The district court did not err in overruling the motion 
of the appellants to file a supplemental petition, and 
accordingly the judgment of the district court is 
affirmed. 

AFFIRMED. 


Jonun J. BAUMANN, JR., APPELLEE, Vv. ELENORE BAUMANN, 
APPELLEE, HERMAN QO. MEYER ET AL., INTERVENERS- 
APPELLANTS. 

101 N. W. 2d 192 


Filed February 19, 1960. No. 34739 


1. Divorce: Parent and Child. A parent may not be deprived of 
the custody of his child by the court until it is established that 
the parent is unfit to perform the duties of the relationship of 
parent and child or has forfeited the right to the custody of the 
child. 


The natural and statutory rights of parents 
are of important consideration, and, in the absence of special 
circumstances, the child or children should be awarded to the 
parent or parents as against more distant relatives or third 
persons. 


APPEAL from the district court for Gage County: 
Ernest A. Hupka, Jupce. Affirmed. 


Frederick W. Carstens, for appellants. 
McCown, Wullschleger & Baumfalk, for appellee. 
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.Heard before Carrer, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and Bos.aucu, JJ. 


MESsMoRrE, J. 

The plaintiff, John J. Baumann, Jr., brought this ac- 
tion in the district court for Gage County to modify a 
decree of divorce relating to the custody of a minor 
child of which he is the father. On December 5, 1958, a 
decree of divorce was granted upon the answer and 
cross-petition of Elenore Baumann, against John J. 
Baumann, Jr. This decree, among other things, provided 
that the custody and care of the minor child of the 
parties, Stephen Anthony Baumann, born June 24, 1958, 
be placed in Elenore Baumann, the defendant and cross-- 
petitioner. On June 19, 1959, Elenore Baumann died, 
leaving Stephen Anthony Baumann, the minor child of 
the parties, in the care and custody of her parents, the 
maternal grandparents of the minor child and the in- 
terveners in this action. The trial court decreed that 
the custody and care of the minor child, Stephen An- 
thony Baumann, should be placed in his natural parent, 
John J. Baumann, Jr. The interveners filed a motion 
for new trial which was overruled. From the order over- 
ruling the motion for new trial, the interveners per- 
fected appeal to this court. 

The interveners assign as error that the judgment of 
the trial court is contrary to the evidence and the law. 

The record discloses that John J. Baumann, Jr., the 
father of Stephen Anthony Baumann, a minor child 1 
year and 2 months old at the time of the trial, lived 
with his parents in Beatrice; that he was employed as 
a nurseryman by his father who operates a nursery and 
landscaping business; and that he was paid $1.50 an 
hour and was usually guaranteed a 40-hour week. The 
plaintiff testified that he earned approximately $250 a 
month. The record further shows that at the time of 
the marriage of the parties they were both approxi- 
mately 20 years old; and that Stephen Anthony Bau- 
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mann, the issue of this marriage, was born on June 24, 
1958. Shortly thereafter the plaintiff sued Elenore 
Baumann for divorce. On December 5, 1958, a decree 
of divorce was granted to Elenore Baumann on her 
cross-petition and she was awarded the custody of the 
minor child, Stephen Anthony Baumann. Elenore Bau- 
mann died on June 19, 1959. 

The record further discloses that there is no evidence 
but that the plaintiff, John J. Baumann, Jr., is a fit and 
proper person to have the care, control, and custody 
of the minor child, Stephen Anthony Baumann. The 
evidence also discloses that the maternal grandparents 
and the paternal grandparents are respectable people, 
have good homes, and could, if necessary, provide for 
the minor child here involved. 

We believe the following authorities to be applicable 
to a determination of this appeal. 

Section 38-107, R. R. S. 1943, provides: “The father 
and mother are the natural guardians of their minor 
children and are equally entitled to their custody, serv- 
ices, and earnings, and to direct their education, being 
themselves competent to transact their own business 
and not otherwise unsuitable. If either dies or is dis- 
qualified for acting, or has abandoned his or her fam- 
ily, the guardianship devolves upon the other.” 

As stated in Hanson v. Hanson, 150 Neb. 337, 34 N. 
W. 2d 388: “The natural rights of the parents are of 
important consideration and, in the absence of special 
circumstances, the child or children should be awarded 
to the parent, or parents, as against more distant rela- 
tives or third persons.” 

Parents have a natural right to the custody of their 
children unless they are affirmatively shown to be 
unfit. See Voboril v. Voboril, 115 Neb. 615, 214 N. 
W, 254. 

In Terry v. Johnson, 73 Neb. 653, 103 N. W. 319, this 
court held: “The right of a parent to the custody of 
a minor child of tender years is not lightly to be set 
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aside, and it should not be done where unfitness is not 
affirmatively shown or a forfeiture of such rights clearly 
established.” In the cited case the evidence disclosed 
that the grandparents were highly respected people, had 
a good home, and were in easy financial circumstances. 
There was no affirmative evidence showing that the 
father, who desired to obtain the custody of one of the 
children, was an unfit or improper person. It was said: 
“This, then, presents the question as one of law as to 
which has the superior right to the custody of a child 
of tender years, the father of the child or its grand- 
parents, when each is shown to be a proper party for 
the exercise of such a duty. It is urged by counsel 
for respondents that only the best interest of the child 
should be considered, and that the question of the na- 
tural right of the parent should be regarded as only of 
secondary importance. * * * ‘The father and mother 
are the natural guardians of their minor children, and 
are equally entitled to their custody, * * *.’” 

In Norval v. Zinsmaster, 57 Neb. 158, 77 N. W. 373, 
73 Am. S. R. 500, the court said: ‘We are aware that 
this court has several times asserted that in such con- 
troversies as the present the order should be made with 
sole reference to the best interests of the child. But 
this has been broad language applied to special cases. 
The court has never deprived a parent of the custody 
of a child merely because on financial or other grounds 
a stranger might better provide. The statute declares 
and nature demands that the right shall be in the par- 
ent, unless the parent be affirmatively unfit. The statute 
does not make the judges the guardians of all the chil- 
dren in the state, with power to take them from their 
parents, so long as the latter discharge their duties to 
the best of their ability, and give them to strangers 
because such strangers may be better able to provide 
what is already well provided. If that were the law, 
it would be soon changed, by revolution if necessary.” 
See, also, Hobza v. Hobza, 128 Neb. 598, 259 N. W. 516; 
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Morehouse v. Morehouse, 159 Neb. 255, 66 N. W. 2d 
579; Lung v. Frandsen, 155 Neb. 255, 51 N. W. 2d 623. 

In Morehouse v. Morehouse, supra, the court said: 
“A parent may not be deprived of the custody of his 
child by the court until it is established that the parent 
is unfit to perform the duties of the relationship of par- 
‘ent and child or has forfeited the right to the custody of 
the child. * * * The natural and statutory rights of par- 
ents are of important consideration, and, in the absence 
of special circumstances, the child or children should 
be awarded to the parent or parents as against more 
distant relatives or third persons. * * * The unfitness 
which deprives a parent of the right to the custody of 
his child must be positive, and not comparative, and the 
‘mere fact that the children would be better nurtured or 
cared for by a stranger is not sufficient to deprive a 
‘parent of his right to their custody.” 

The evidence in the instant case does not show that 
John J. Baumann, Jr., the father of Stephen Anthony 
Baumann, a minor child, was an unfit, unworthy, or 
improper father to have the care and custody of such 
minor child. 

For the reasons given in this opinion we affirm the 
judgment of the district court. 

AFFIRMED. 


Lewis R. RICKETTS ET AL., APPELLANTS, V. THE 
CONTINENTAL NATIONAL BANK oF LINCOLN, 


Lincotn, NEBRASKA, APPELLEE. 
101 N. W. 2d 153 


Filed February 19, 1960. No. 34758. 


1. Judgments. A judgment is the final determination of the rights 
of the parties in an action. | ; 

. A judgment is rendered when the court announces its 

decision upon the law and the facts in controversy as 8 ascertained 

by the pleadings. : 
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3. The entry of a judgment upon the records is not an 
integral part of the judicial act of rendering a judgment, al- 
though the entry thereof may be required before it can become 
available for certain purposes. 

4. The rendition of a judgment, the making of a final 


order, or the overruling of a motion for a new trial, as con- 
templated and intended by section 25-1912, R. R. S. 1943, 
means the announcement by the court of the judgment, the 
final order, or the denial of the motion for a new trial and 
does not necessarily require the notation thereof in any record 
or the entry thereof in the journal of the court. 

5. Appeal and Error. Our opinion in Sloan v. Gibson, 156 Neb. 
625, 57 N. W. 2d 167, clarified accordingly. 

6. New Trial. The time for filing a motion for new trial begins 
to run from the time the decision was rendered, and not from 
the date it was filed or entered on the journal of the court. 


7. A motion for new trial which is not filed within the 
time specified by statute is a nullity and of no force and effect. 
8. A motion for new trial not filed within time cannot 


form the basis for extension of the time within which an appeal 
can be taken. . 


9. Appeal and Error. A trial court has no inherent power, directly 

or indirectly, to extend time for taking appeal. 

The notice of appeal must be filed in the office of 

the clerk of the district court and the docket fee must be 

deposited with the clerk within 1 month after the rendition 
of the judgment, if there is no motion for a new trial, or within 

1 month from the overruling of a motion for a new trial timely 

filed in the cause or there can be no appeal from the district 

court to this court. 

It is necessary that the notice of appeal shall be filed 
in accordance with the terms of section 25-1912, R. R. S. 1943, 
in order to confer jurisdiction upon this court to entertain the 
appeal. 

12. Judgments. The proper function of a nunc pro tunc order is 
not for the purpose of correcting some affirmative action of the 
court which ought to have been taken, but its true purpose is to 
correct the record which has been made, so that it will truly 
record the action really had, but which through some inad- 
vertence or mistake has not been truly recorded. 


10. 


11, 


ApprEAL from the district court for Lancaster County: 
Harry R. ANKENY, JUDGE. On motion to dismiss appeal. 
Appeal dismissed. 
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Field & Ricketts, Raymond E. McGrath, and Joel O’D. 
Cornish, for appellants. 


Mason, Knudsen, Dickeson & Berkheimer, for appellee. 


Heard before CarTER, MESSMorRE, YEAGER, CHAPPELL, 
WENKE, and Bos.iauGu, JJ. 


WENKE, J. 

Appellee, defendant below, has filed a motion herein 
asking that we dismiss appellants’, plaintiffs below, ap- 
peal for the reason that this court is without jurisdic- 
tion thereof. It bases its contention on the following 
situation as disclosed by the transcript: 

The district court tried the case on April 7, 8, and 
9, 1959. On the latter date, after the trial had been 
concluded, the appellants were given 30 days in which 
to file a brief and appellee was given 30 days there- 
after for the purpose of filing an answer brief. The 
trial judge’s notes, on July 2, 1959, show he considered 
the case as having been finally submitted on that date. 
Thereafter, on August 21, 1959, the record shows the 
trial judge rendered a judgment in favor of the ap- 
pellee. On the same day the trial judge mailed to coun- 
sel for each of the respective parties a copy of his notes 
doing so, with the following statement in regard thereto: 
“Enclosed find copy of Notation which I am entering 
on the docket this day in the above entitled case.” Pur- 
suant to directions in these notes counsel for the ap- 
pellee prepared a decree that was ultimately satisfactory 
to the trial judge who then signed it on October 8, 1959, 
and, on the same day, it was entered in the records of the 
clerk of the district court. 

“A judgment is the final determination of the rights’ 
of the parties in an action.” Rumbel v. Ress, 166 Neb. 
839, 91 N. W. 2d 36. See, also, § 25-1301, R. R. S. 1943. 

“A judgment is rendered when the court announces its 
decision upon the law and the facts in controversy as 
ascertained by the pleadings.” Sloan v. Gibson, 156 
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Neb. 625, 57 N. W. 2d 167. See, also, Pallas v. Dailey, 
ante p. 277, 99 N. W. 2d 6. 

; “The entry of a judgment upon the records is not an 
integral part of the judicial act of rendering a judgment, 
although the entry thereof may be required before it 
can become available for certain purposes.” Sloan v. 
Gibson, supra. See, also, Lockard v. Lockard, ante p. 
226,99 N.W.2d 1. 

We do not think, in view of the foregoing, that the 
following language found in Sloan v. Gibson, supra, is 
entirely correct. Therein we stated: ‘“§ 25-1912, R. R.S. 
1943. The rendition of a judgment, the making of a 
final order, or the overruling of a motion for a new triai 
as contemplated and intended by this statute means 
the announcement by the court of the judgment, the 
final order, or the denial of the motion for a new trial, 
and not the notation thereof in any record or the en- 
‘try thereof in the journal of the court.” It should read 
as follows: The rendition of a judgment, the making 
of a final order, or the overruling of a motion for a 
new trial, as contemplated and intended by section 25- 
1912, R. R. S. 1943, means the announcement by the 
court of the judgment, the final order, or the denial of 
the motion for a new trial and does not necessarily re- 
quire the notation thereof in any record or the entry 
thereof in the journal of the court. (Emphasis ours.) 

On October 13, 1959, appellants filed a motion for 
new trial. It was overruled by the trial court on the 
same day. With certain exceptions, not here material, 
section 25-1143, R. R. S. 1943, requires that a motion for 
new trial must be filed within 10 days and, if not filed 
within such period, we have said it is a nullity. As 
‘stated in Molezyk v. Molezyk, 154 Neb. 163, 47 N. W. 
2d 405: “* * * motion for new trial not having been 
filed within the time required by statute was a nullity 
‘and of no force and effect. * * * In other words, the 
time for filing a motion for new trial begins to run 
from the time the ‘decision was rendered’ and not from 


Vou. 169] JANUARY TERM, 1960 813 
Ricketts v. Continental Nat. Bank 


the time it was filed or entered on the journal of the 
court. Such requirement is not directory merely but 
wholly mandatory, and only the date the decision was 
rendered is to be considered in determining the time 
within which a motion for new trial must be filed, ex- 
cept as provided by section 25-1143, R. R. S. 1943, * * *.” 
See, also, Campbell v. Campbell, 168 Neb. 533, 96 N. 
W. 2d 417; Pallas v. Dailey, supra. As stated in Camp- 
bell v. Campbell, supra: “ ‘The time for filing a motion 
for new trial begins to run from the time the decision 
was rendered, and not from the date it was filed or en- 
tered on the journal of the court.’” And, as stated in 
Pallas v. Dailey, supra: “A motion for new trial which 
is not filed within the time specified by statute is a 
nullity and of no force and effect.” 

When a motion for new trial is filed out of time the 
overruling thereof does not extend the time for appeal. 
See, Pallas v. Dailey, supra; Lockard v. Lockard, supra; 
Campbell v. Campbell, supra. As stated in Lockard v. 
Lockard, supra: ‘A motion for new trial not filed with- 
in time cannot form the basis for extension of the time 
within which an appeal can be taken.” Nor does the 
trial court have inherent power for that purpose. See, 
Morrill County v. Bliss, 125 Neb. 97, 249 N. W. 98, 89 
A. L. R. 932; Campbell v. Campbell, supra. As stated 
in Campbell v. Campbell, supra: “ ‘Trial court has no 
inherent power, directly or indirectly, to extend time 
for taking appeal.’” 

Notice of appeal was filed by the appellants with the 
clerk of the district court for Lancaster County on No- 
vember 9, 1959. Section 25-1912, R. R. S. 1943, requires 
that an appeal must be taken within 1 month from the 
time the judgment is rendered in the absence of a 
motion for new trial being filed within time and ap- 
peal being taken from the overruling thereof. See, 
Campbell v. Campbell, supra; Lockard v. Lockard, supra; 
Pallas v. Dailey, supra. As stated in Sloan v. Gibson, 
supra: “The notice of appeal must be filed in the office 
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of the clerk of the district court and the docket fee must 
be deposited with the clerk within 1 month after the 
rendition of the judgment, if there is no motion for a 
new trial, or within 1 month from the overruling of a 
motion for a new trial timely filed in the cause or 
there can be no appeal from the district court to this 
court.” And, if appeal is not taken within the time 
fixed by statute (one month) this court is without jur- 
isdiction of the appeal. See, Sloan v. Gibson, supra; 
Campbell v. Campbell, supra; Lockard v. Lockard, supra; 
Pallas v. Dailey, supra. As stated in Lockard v. Lockard, 
supra: “It is necessary that the notice of appeal shall 
be filed in accordance with the terms of section 25- 
1912, R. R. S. 1948, in order to confer jurisdiction upon 
this court to entertain the appeal.” 

It thus becomes apparent that if the trial judge’s notes 
of August 21, 1959, which he entered upon the court 
journal, constitute the rendering of a judgment, which 
we find they do, that this court is without jurisdiction 
of the appeal. However, we permitted the appellants to 
file a supplemental transcript to show the entry of an 
order nunc pro tunc by the trial judge relating to what 
he had done herein on August 21, 1959. The supple- 
mental transcript shows that on January 25, 1960, which 
is subsequent to the date appellee filed its motion herein 
to dismiss this appeal, the appellants filed a motion in 
the district court for an order nunc pro tunc to clarify 
the trial judge’s notes of August 21, 1959, and, in sup- 
port thereof, filed an affidavit of the trial judge. Pur- 
suant thereto the trial court did, on January 29, 1960, 
enter an order nunc pro tunc by adding the following to 
his notes of August 21, 1959: “This Notation is made 
merely for the purpose of instructing counsel for the 
defendant in the preparation of a draft of findings and 
decree herein, and is not intended as a final decision or 
judgment in the case.” 

The purpose and function of an order nunc pro tunc 
has been fully set out and discussed by this court in 
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the following cases: Lockard v. Lockard, supra; Bell 
v. Crook, 168 Neb. 685, 97 N. W. 2d 352; Watson Bros. 
Transp. Co. v. Red Ball Transf. Co., 159 Neb. 448, 67 
N. W. 2d 475; North Loup River Public Power & Irr. 
Dist. v. Loup River Public Power Dist., 149 Neb. 823, 
32 N. W. 2d 869. As stated in Watson Bros. Transp. 
Co. v. Red Ball Transf. Co., supra: “The proper func- 
tion of a nunc pro tunc order is not for the purpose of 
correcting some affirmative action of the court which 
ought to have been taken, but its true purpose is to cor- 
rect the record which has been made, so that it will 
truly record the action really had, but which through 
some inadvertence or mistake has not been truly re- 
corded.” However, as stated in these cases, the pur- 
pose of an order nunc pro tunc is not to correct, change, 
or modify action previously taken by the court. 

The trial judge, and all the parties to this litigation 
were bound by the legal effect of what the trial judge 
did on August 21, 1959, and not by what he may have 
thought he was doing. He cannot now change or modi- 
fy the legal effect of what he did by an order nunc 
pro tunc showing what he intended to do. It should 
again be called to the attention of trial judges that the 
formal drafting, signing, and entering on the records 
of a clerk of the district court of a judgment or decree 
is not, under the circumstances as here shown, a ren- 
dering of such judgment or decree within the meaning 
of section 25-1912, R. R. S. 1943. 

In view of what has been herein said and held we find 
the appeal was not taken within the time provided 
therefor by statute and that, in view thereof, this court 
is without jurisdiction to consider the cause. We there- 
fore sustain appellee’s motion to dismiss the appeal of 
appellants. 

APPEAL DISMISSED. 
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JOHN BAUM, APPELLEE, v. THE County oF Scotts BLUFF, 
A CORPORATION, ET AL., APPELLANTS. 
101 N. W. 2d 455 


Filed February 26, 1960. No. 34705. 


1. Constitutional Law. Private property in this state cannot be 
damaged for public use without just compensation therefor under 
the provisions of Article I, section 21, of the Constitution. 


2. Constitutional Law: Waters. Where an irrigation district and 
a county jointly construct a structure across a drainage ditch 
which causes damage to private property, they are liable for 
such damage under the self-executing provisions of Article I, 
section 21, of the Constitution. 


8. Waters: Drains. While one who obstructs the flow of a drain- 
age ditch in the furtherance of a public purpose is liable for 
damages thereby caused by the flooding of the lands of another, 
the burden of proof is on the latter to prove the obstruction, 
that there was an overflow, that the overflow would not have 
occurred if it were not for the obstruction, and the extent of 
the damage attributable to it. 


4. Waters: Negligence. Negligence is not a necessary element to 
be proved in maintaining an action for such damage. 


5. Waters: Drains. One who builds a structure in a drainage ditch 
is charged with a duty to provide for the passage of all waters, 
ice, and debris which may reasonably be anticipated to flow 
or be carried through the ditch. 

6. Trial: Appeal and Error. Where it appears from all the in- 
structions given, and the clarity of the evidence adduced at 
the trial, that a claimed error in an instruction could not have 
misled the jury in determining the issues, such error will not 
constitute prejudicial error. 


a. Where a certain theory as to the measure of 
damages is relied upon by the parties to the trial as the proper 
one, it will be adhered to on appeal whether it is correct or not. 

8. An instruction which erroneously puts the 


burden of proof on the defendant on a material issue is preju- 
dicial to the rights of such defendant and ordinarily requires a 
new trial. 


9. Waters. City of McCook v. McAdams, 76 Neb. 11, 114 N. W. 596, 
construed and harmonized. 


APPEAL from the district court for Scotts Bluff County: 
RICHARD VAN STEENBERG, JUDGE. Reversed and remanded. 
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W. H. Kirwin and Wright, Simmons & Harris, for 
appellants. 


Holtorf & Hansen and Charles F. Fitzke, for appellee. 


Heard before CarTER, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and Bos.Laueu, JJ. 


CarTER, J. 

Plaintiff brought this action against the County of 
Scotts Bluff and the Gering-Fort Laramie Irrigation 
District to recover damages to growing crops and per- 
sonal property in the amount of $6,422.42 alleged to 
have resulted from floodwaters caused by a structure 
jointly constructed by the defendants in the district’s 
drainage ditch. The jury returned a verdict for plaintiff 
in the amount of $3,853.45 and the defendants appealed. 

Plaintiff was a tenant farmer on the southeast quar- 
ter of Section 21, Township 21 North, Range 55 West of 
the Sixth P. M., in Scotts Bluff County, which we shall 
hereafter refer to as plaintiff’s land. A county road ran 
east and west along the south line of plaintiff’s farm. 
A little east of the center of plaintiff’s south line, the 
district’s drainage ditch crossed to the north under a 
county bridge on the highway onto plaintiff’s land, con- 
tinued in a diagonal course to the northeast to about 
the center of plaintiff’s east line, and then continued in 
a northerly direction. The ditch was crossed by a 
beet spur railroad track approximately 100 feet north 
of the highway bridge. In 1957 the county and district 
jointly constructed a single row of steel sheet piling 
across the ditch about 50 feet north of the highway 
bridge. The purpose of the district in assisting in the 
building of this structure was to stop the ditch from 
washing wider and deeper by retarding its flow. The 
purpose of the county in assisting in its construction 
was to prevent the washing out of the approach to the 
east. end of the highway bridge. The structure was 
15 feet high and about 60 feet in width. In the center 
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of the structure an opening 12 feet by 7 feet was left 
for the passage of the water carried by the ditch. The 
lip of the opening was at the old ground level of the 
ditch but when constructed it was 2 or 3 feet above the 
bottom of the existing ditch, and at the time of the 
flood on June 1, 1958, the lip of the opening was about 
6 feet above the bottom of the ditch. 

The ditch provided drainage for an area of about 5,000 
acres of land lying to the south and west of plaintiff's 
land. Two main drainage channels carried the water 
to a point near the southwest corner of plaintiff’s land 
where it turned east and paralleled the county highway 
to the highway bridge where it turned abruptly to the 
north under the highway bridge, through the steel 
structure, under the railroad bridge, and through plain- 
tiff’s land to the northeast as heretofore related. 

The east channel comes out of the Wildcat Range of 
hills about 2 miles south of the southeast corner of 
plaintiff’s land. It then goes north for a mile, turns 
west for 2,000 feet, turns north for a mile, and then 
turns east along the south side of the county highway. 
Approximately 2 miles south of plaintiff's land on the 
east channel is a dam creating a storage reservoir with 
a maximum capacity of 50.7 acre-feet. The west chan- 
nel comes out of the hills about 144 miles west of the 
east channel. It follows a northeasterly course to the 
county highway south of the southwest corner of plain- 
tiff’s land, where it turns east about 640 feet along the 
highway and at that point flows into the east channel. 

About 5:30 p.m., on the afternoon of June 1, 1958, 
a heavy rainfall occurred in this area. Plaintiff testi- 
fied that 134 inches of rain fell on this occasion. Other 
witnesses testified to varying amounts of rainfall be- 
tween 1.4 inches and 5 inches. 

The evidence of plaintiff and his witnesses is that 
the water came out of the banks of the ditch immedi- 
ately above the steel structure and flooded out over 
plaintiff’s land on both sides. Their evidence is that 
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the water destroyed and damaged the growing crops 
along the west side of the ditch and damaged the alfalfa 
growing on the east side thereof. The evidence shows 
also that the water ran into the yard and corrals around 
the buildings, covering the same with debris and silt. 
Plaintiff testified that he had 140 head of cattle in his 
feed lots that were damaged by standing in more than 
2 feet of floodwater for approximately 4144 hours. There 
is evidence that two trees were carried into the steel 
structure where they lodged in the opening and re- 
tarded the flow of water through it. Three witnesses 
testified that they saw the water flowing out of the ditch 
immediately above the steel structure and onto plain- 
tiff’s land. 

The engineer who constructed the steel structure for 
the defendants testified generally as to the size, nature, 
and purpose of the steel structure about which there 
is little dispute. He testified concerning the area within 
the watershed of the ditch, the directional flow of sur- 
face waters, and the effect of voluminous surface waters 
as they would affect the ditch and plaintiff’s land. It was 
the opinion of this witness, based on elevations taken, 
the amount of surface water involved, his knowledge 
of the drainage channels in the area, and his expert 
knowledge in irrigation and drainage engineering, that 
the water causing plaintiff’s damage came from sources 
wholly disconnected from the steel structure in the 
ditch. His testimony is that waters flowed out of the 
ditch west of the county highway bridge, flowed over 
the highway and railroad tracks onto plaintiff’s land, 
causing the damage to plaintiff’s land to the west of the 
ditch about which he complains. He testified that the 
waters from the hill area in the drainage area of the 
east channel flowed north for 1 mile to the point where 
the east channel turned west and there spilled out of 
the channel. These waters flowed north and east. Part 
of the water went east in the south borrow pit of the 
highway. The other part crossed the highway and rail- 
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road tracks onto plaintiff’s land to the east of the ditch 
and caused the damage to the crops, livestock, and 
other personal property located on the east side of the 
ditch. He stated that the steel structure did not cause 
or contribute to any of the damages for which the action 
was brought. 

On June 8, 1958, at about 5:30 p. m., a second storm 
struck the same area. Plaintiff testified that 214 inches 
of rain fell on this occasion in a matter of 40 minutes. 
Other witnesses testified to varying amounts of rain- 
fall between 21%% inches and 7 inches. Plaintiff testi- 
fied that his crops, yard, and corrals were flooded as 
before and the floodwaters did no, or little, additional 
damage. Defendants contend that the second rain 
caused the damage and that the steel structure made 
no contribution to it. 

The evidence shows that the reservoir in the foot- 
hills on the east channel broke after the second rain 
and loosed its storage water into the drainage area. 
There is evidence that the dam did not wash out until 
9 p. m. on the day of the second rain. According to 
plaintiff’s evidence this was approximately 3 hours after 
the high watermark of the flood that caused the dam- 
age. There is no evidence in the record that the break- 
ing of the resorvoir contributed to the floodwaters which 
damaged the plaintiff. 

The evidence is in conflict as to whether or not the 
steel structure caused the damages for which the plain- 
tiff seeks recovery. Three witnesses testified that they 
saw the water leave the ditch at the structure and flow 
onto plaintiff’s lands. The engineer testified that the 
water doing the damage came from other sources and 
that the structure did not cause any water to over- 
flow onto plaintiff’s farm land. This issue is clearly 
one for the jury. 

The Gering-Fort Laramie Irrigation District is a gov- 
ernmental subdivision organized to furnish irrigation 
water to privately owned lands within the district and to 
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provide drainage for such lands resulting from seepage 
and surface waters. It is clearly organized for a public 
purpose. The county of Scotts Bluff is likewise a gov- 
ernmental subdivision charged with the statutory duty 
of building and maintaining highways and bridges for 
public use. In so doing it is engaged in carrying out a 
public purpose. The plaintiff contends that these de- 
fendants are liable for damages caused by them in 
carrying out the public purposes for which they were or- 
ganized, without proof of negligence, under the provi- 
sions of Article I, section 21, of the Constitution. This 
section provides: “The property of no person shall be 
taken or damaged for public use without just compen- 
sation therefor.” The trial court instructed the jury 
on the theory that if the damages resulted from the con- 
struction of the steel structure placed in the district’s 
drainage ditch by the defendants, negligence need not be 
shown. The defendants contend this was error. 

The case is controlled in principle by Gledhill v. State, 
123 Neb. 726, 243 N. W. 909. In that case a bridge over 
a drainage ditch washed out. The state erected a tem- 
porary bridge for the convenience of the public. A 
thaw caused the ice in the drainage ditch to break up. 
The ice moved downstream and lodged against the piling 
of the temporary bridge. The ice jam held back the 
flow of water above the bridge and flooded the land for 
which the plaintiff claimed damage. This court held 
that the damaging was a taking for a public use within 
the meaning of Article I, section 21, of the Constitution. 
In that case we quoted Douglas County v. Taylor, 50 
Neb. 535, 70 N. W. 27, with approval in holding “that 
it was immaterial what technical name might be given 
to Taylor’s action; for whether his petition stated a 
cause of action ex delicto or ex contractu, the averments 
thereof, if true, established the fact that his property 
had been taken and damaged for public use, and that by 
virtue of section 21 of the Bill of Rights (Const. art. 
I, sec. 21) he was entitled to compensation therefor.” 
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The foregoing rule has been adhered to by this court 
as late as Patrick v. City of Bellevue, 164 Neb. 196, 82 
N. W. 2d 274. See, also, Scully v. Central Nebraska 
Public Power & Irr. Dist., 143 Neb. 184, 9 N. W. 2d 
207; Snyder v. Platte Valley Public Power & Irr. Dist., 
144 Neb. 308, 13 N. W. 2d 160, 160 A. L. R. 1154. The 
rule is: One whose property is damaged by the construc- 
tion of a public improvement by the state or a subdivision 
thereof, has been damaged for a public use within the 
meaning of Article I, section 21, of the Constitution. 
Negligence is not a necessary element to be proved in 
maintaining an action for such damage. 

The defendant county assigns as error the failure of 
the trial court to instruct the jury on the duty of the 
county to repair and maintain its roads and bridges, and 
its right to protect the same from erosion by floods. 
The trial court did not err in failing to so instruct. 
Whatever the duty of the county may be in this respect 
it is liable for any damages it may cause to private 
property in so doing. The extent of its duty is not 
material. 

The defendants contend that the trial court erred 
in giving instruction No. 8. The portion of the instruc- 
tion objected to states: “That the opening in the struc- 
ture placed in the drainage ditch by the defendants was 
too small to carry the water and debris that could reason- 
ably be expected to flow in said ditch.” In this con- 
nection it is common knowledge that floodwaters carry 
sediment and debris. The tendency of drainage ditches 
to scour and widen is common knowledge. The tendency 
of such ditches to slough their banks and to cause brush 
and trees to slide into the ditches is well known. It 
follows that those who build structures across or in 
drainage ditches are charged with a duty to provide for 
the passage of all waters, ice, and debris which may 
reasonably be anticipated to flow or be carried through 
such ditches. The measure of the duty is a rule of 
reasonableness. Since the case of Omaha & Republican 
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Valley R. R. v. Brown, 16 Neb. 161, 20 N. W. 202, de- 
cided in 1884, the foregoing rule appears to have been 
the law of this state. In that case we concluded that 
where there was sufficient evidence tending to prove 
that the openings between the piers of a railroad bridge 
were not sufficient to permit the free passage of such 
quantities of ice and water as might reasonably be ex- 
pected to occur, the verdict of the jury would be per- 
mitted to stand. We fail to see any difference in prin- 
ciple where one fails to reasonably anticipate the flow 
of ice in a stream during a spring thaw and the carry- 
ing of debris in a drainage ditch during heavy run-offs 
of surface waters. It is only where the flow of water 
and debris is so great as to amount to an act of God that 
liability does not attach in such a case as we have here. 
We find no error in instruction No. 8 given by the trial 
court. 

The defendants contend that instruction No. 10 was 
prejudicial to their rights. The portion of the instruc- 
tion that is assigned as error states: “The defendants 
deny this contention on the part of the plaintiff and af- 
firmatively allege that the damage to the plaintiff’s land 
was caused either by an act of God, as defined else- 
where in these instructions, or was caused by other 
waters running upon the plaintiff’s land which were 
never in the ditch and for which the defendants were 
never responsible, or both.” It is asserted that the jury 
was misled by this instruction in that water that once 
was in the drainage ditch was claimed by defendants 
to have escaped therefrom and to have crossed the 
highway and railroad tracks onto plaintiff’s land both 
to the east and to the west of the highway bridge with- 
out reaching the steel structure. It is clear that the in- 
struction was intended to refer to the ditch immedi- 
ately above the structure of which complaint is made. 
We do not think the jury was misled by this instruction. 
The contentions of the parties were carefully pointed 
out to the jury on a large plat of the area. The county’s 


824 NEBRASKA REPORTS [ VoL. 169 
Baum v. County. of Scotts Bluff 


engineer pointed out where the waters left the ditch 
and crossed the highway and railroad tracks. In addi- 
tion thereto, the jury was told in instruction No. 8 that 
the plaintiff had the burden of proving that the dam- 
ages sustained were proximately caused by the opening 
in the structure being too small. Considering the in- 
structions as a whole, and the clarity of the testimony 
on the issues presented, we do not feel that the. jury 
could have been misled by the language of the instruc- 
tion. The instruction was not prejudicially erroneous. 
The defendants assign as error the. giving of instruc- 
tion No. 12. By this instruction the trial court placed 
the burden of proof upon the defendants to establish 
that plaintiff's damages resulted from water from a 
source other than that claimed by the plaintiff and for 
which the defendants were in no way responsible. © 
The burden of proof is on the plaintiff in this case 
to show that the waters causing the damages for which 
he claims compensation came out of the drainage ditch 
onto his lands because of the structure placed in the 
ditch by the defendants. The trial court properly in- 
structed the jury on this point. The defendants pleaded 
in their answers that the waters causing plaintiff’s dam- 
age came onto plaintiff’s lands from other sources than 
the drainage ditch at or near the structure and that the 
structure in no way affected the waters causing plain- 
tiff’s damage. This is a defense that could properly be 
asserted under a general denial. The plaintiff has the 
burden of proof to show that the structure caused the 
damage and the evidence is sufficient to sustain a ver- 
dict for the plaintiff in that respect. While the defend- 
ants have the burden of going forward with evidence 
thereafter to show that the waters causing the damages 
came from an independent source, the burden of proof is 
not upon them to establish such fact. This evidence 
merely disputes an issue of fact upon which the plaintiff 
has the burden of proof. The burden of proof remains 
with the plaintiff to show that the structure caused the 
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waters to overflow his lands and caused the damage 
of which complaint is made. It was prejudicial error 
for the trial court to instruct otherwise. It seems clear 
to us that it is incumbent on the plaintiff to show that 
his damages would not have been suffered if it were 
not for the structure erected by the defendants. Any 
instruction which would relieve the plaintiff of this bur- 
den and cast it upon the defendants would necessarily 
impose on the defendants a quantum of proof that rests 
only with the plaintiff throughout the trial. The burden 
of proof imposed on the plaintiff in this case to establish 
the necessary elements of his cause of action does not 
shift to the defendants merely because they plead facts 
that could properly be shown under a general denial. 
It is only the burden of going forward with the evi- 
dence that shifts after the plaintiff has made a case 
sufficient to go to the jury. 

The plaintiff relies on City of McCook v McAdams, 
on second rehearing, 76 Neb. 11, 114 N. W. 596; Snyder 
v. Farmers Irr. Dist., 157 Neb. 771, 61 N. W. 2d 557, and 
similar cases. We point out that these cases involved 
the defense of an act of God. While the language of 
the McAdams case appears broad enough to lend some 
force to plaintiff’s contention that the burden of proof 
is on the defendants to show that the offending waters 
came from a source wholly independent of the struc- 
ture in the ditch, a careful reading discloses that the 
language employed therein related to the affirmative 
defense of an act of God. If it did not so relate itself, 
it is obiter dictum which does not meet the approval 
of this court. 

We conclude that instruction No. 12 was prejudicially 
erroneous in that it improperly placed the burden of 
proof on the defendants to establish that the waters 
causing plaintiff’s damage were from an outside source 
and wholly unaffected by the structure erected by the 
defendants in the ditch. 

Defendants assign as error the giving of instruction 
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No. 13 in that it failed to state the evidence showed 
that two trees lodged in the opening in the structure 
during the first rain storm. The instruction in this re- 
spect stated: “In this case evidence has been intro- 
duced tending to show that two trees were lodged in the 
structure during the storm of June 1, 1958, causing the 
overflow and damage therefrom.” No contention is 
made that the trial court did not instruct properly as to 
the legal effect of the lodging of the trees in the opening 
in the structure. We do not think there is any merit in 
this assignment or, in any event, that it in any manner 
prejudiced the rights of the defendants. 

Error is assigned to the giving of instruction No. 18, 
which set out the measure of damages to be applied in 
determining the damages sustained by plaintiff’s cattle 
in the flood of June 1, 1958. The evidence shows that 
plaintiff had 140 head of cattle on feed at the time of 
the flood alleged to have been caused by the structure 
placed in the drainage ditch by the defendants. Plain- 
tiff testified that 56 head of cattle would have been ready 
for market and shipped before the June 8, 1958, flood. 
The evidence does not establish that the second flood 
was caused by defendant’s structure in the drain ditch. 
The trial court directed, and properly we think, that 
plaintiff could not recover damages to his cattle, other 
than the 56 head, for the reason that plaintiff did not 
segregate the damages resulting from the two floods. 
As to the 56 head of cattle, the trial court instructed 
the jury that if it found that the 56 head would have 
been sold before the date of the second flood, except for 
the occurrence of the first flood for which the defend- 
ants were liable, then the measure of damages to the 56 
head of cattle would be the amount of additional ex- 
pense to which plaintiff was put as a result of both 
floods in placing the cattle in the condition they were in 
at the time of the first flood. 

The plaintiff testified that the market value of the 
cattle at the time of the first flood was $26 per hundred- 
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weight. Their weight was estimated by the plaintiff to 
be 825 pounds per head. Plaintiff testified that it re- 
quired 24 days to put the cattle in the same condition 
as before the first flood and that it cost him 35 cents 
per head per day to do so. Plaintiff also testified that he 
sold the 56 head for $26 per hundredweight. This evi- 
dence of damage was received in evidence without ob- 
jection on the part of either of the defendants. No 
other evidence as to the damage to the cattle appears 
in the record. 

It is the contention of the defendants that the proper 
measure of damages to these cattle is the difference 
in the fair and reasonable value of the cattle immedi- 
ately before and immediately after the flood, and that the 
instruction given was prejudicially erroneous. The gen- 
eral rule is undoubtedly as stated by the defendants. 
The case was tried on the theory that the expenses in- 
curred in putting the cattle in the same condition as 
before the first flood constituted the proper measure 
of damages. The evidence of the plaintiff was on this 
theory. .The defendants made no objection to the offered 
evidence and evidently were willing to submit the mat- 
ter on this basis, which the trial court did. We do not 
think the defendants are now in position to assert that 
the instruction of the trial court as to the measure of 
damages was prejudicially erroneous. 

The rule is: Where a certain theory as to the measure 
of damages is relied upon by the parties to the trial as 
the proper one, it will be adhered to on appeal whether 
it is correct or not. Behle v. Loup River Public Power 
Dist., 1388 Neb. 566, 293 N. W. 413; Welch v. Reeves, 
142 Neb. 171, 5 N. W. 2d 275; Gillan v. Equitable Life 
Assurance Society, 143 Neb. 647, 10 N. W. 2d 693, 148 
A. L. R. 496. The instruction given is consistent with 
plaintiff’s evidence of damages to which no objection 
was made by the defendants. The verdict is sustained 
by evidence. No contention is here made that the ver- 
dict is excessive. It is not error for the trial court to 
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instruct on the measure of damages adopted by the 
parties to the action, even though it be incorrect. 

In view of the result we have reached we do not deem 
it necessary to discuss other assignments of error which 
will not in all probability arise on the retrial of the 
case. The judgment of the district court is reversed and 
the cause remanded for a new trial. 

REVERSED AND REMANDED. 


Epwarp A. GERARD ET AL., APPELLANTS, V. GRACE 
STEINBOCK ET AL., APPELLEES. 
101 N. W. 2d 194 
Filed February 26, 1960. No. 34711. 


1. Pleading. A demurrer ore tenus is recognized by this court as 
permissible practice, and if the pleading to which it is addressed 
is totally defective it is error to admit any evidence under such 


pleading. 

2. The failure of a petition to state a cause of action 
may be challenged at any time during the pendency of the 
litigation. 

3. A general demurrer admits all allegations of fact in 


the pleading to which it is addressed, which are issuable, rele- 
vani, material, and well pleaded; but does not admit the pleader’s 
conclusions of law or fact. 
APPEAL from the district court for Fillmore County: 
STANLEY Bartos, Jupce. Affirmed. 


William L. Walker and Earl Ludlam, for appellants. 
John E. Dougherty, for appellees. 


Heard before CarTER, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and Bosxiaucy, JJ. 


CHAPPELL, J. 

Plaintiff, Edward A. Gerard, and five other named 
plaintiffs, two of whom were minors represented by 
their mother and next friend, filed a petition in the 
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district court for Fillmore County against defendants, 
Grace Steinbock, the daughter and sole and only heir 
of decedent, Frank J. Gerard, and Carl E. Schneider, 
the administrator of decedent’s estate, seeking specific 
performance of a purported oral agreement between 
plaintiffs and decedent, which allegedly provided that 
upon his death plaintiffs would receive all of his prop- 
erty. In that connection, it is admitted in plaintiffs’ 
petition that after appointment of Carl E. Schneider 
as administrator, a decree was rendered by the county 
court which adjudged that Grace Steinbock was the 
surviving daughter and the sole and only heir of de- 
cedent, which judgment was affirmed upon appeal to 
the district court. Also, plaintiffs’ brief admits that on 
appeal therefrom to this court, the appeal was dismissed 
and that the judgment establishing that defendant, Grace 
Steinbock, was a daughter of decedent and his sole and 
only heir, has become final. 

Defendant, Carl E. Schneider, as administrator of the 
estate of Frank J. Gerard, deceased, filed an answer, 
denying generally the allegations of plaintiffs’ petition. 
Defendant Grace Steinbock filed an amended answer 
denying generally; alleging that the judgment determin- 
ing that Grace Steinbock was the daughter and the 
sole and only heir of decedent was res judicata and 
binding on plaintiffs, each and all of whom participated 
in said cause; and that they were estopped to claim 
otherwise. Plaintiffs’ reply to said answers was a gen- 
eral denial. 

When the cause came on for trial, and after plain- 
tiffs’ first witness was sworn to testify, defendants de- 
murred ore tenus to the introduction of any evidence 
upon the ground that plaintiffs’ petition failed to allege 
a cause of action against defendants or either of them, 
and the trial court sustained such demurrer. Thereupon, 
plaintiffs refused to plead further and the court dis- 
missed plaintiffs’ action at costs of plaintiffs. There- 
from, plaintiffs appealed to this court, assigning that the 
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judgment was contrary to law and that the trial court 
erred in sustaining defendants’ demurrer ore tenus and 
dismissing plaintiffs’ action. Thus, the primary question 
presented here is whether or not plaintiffs’ petition stated 
a cause of action against defendants or either of them. 
We conclude that it did not. 

“A demurrer ore tenus is recognized by this court as 
permissible practice, and if the pleading to which it is 
addressed is totally defective it is error to admit any 
evidence under such pleading.” State ex rel. Spillman 
v. Commercial State Bank, 143 Neb. 490, 10 N. W. 2d 268. 

“The failure of a petition to state a cause of action 
may be challenged at any time during the pendency of 
the litigation.” Federal Ins. Co. v. International Harves- 
ter Co., 164 Neb. 698, 83 N. W. 2d 382. 

“A general demurrer admits all allegations of fact in 
the pleading to which it is addressed, which are issuable, 
relevant, material, and well pleaded; but does not admit 
the pleader’s conclusions of law or fact.” Freeman v. 
Elder, 158 Neb. 364, 63 N. W. 2d 327. 

In 81 C. J. S., Specific Performance, § 128, p. 686, 
citing numerous authorities, it is said: “The plaintiff's 
pleading must show what the contract is which is to be 
performed, and must state accurately, clearly, and pre- 
cisely all its essential terms; the bill or complaint must 
not show a contract which appears vague, uncertain, or 
ambiguous. * * * The terms of the contract must be 
set forth with such particularity that specific perform- 
ance may be decreed.” 

In O’Neal v. First Trust Co., 160 Neb. 469, 70 N. W. 
2d 466, we reaffirmed the nature of and the law appli- 
cable to and controlling in the trial of cases comparable 
with that at bar. Therein, we held that: ‘Where one 
is claiming the estate of a deceased person under an 
alleged oral contract, the evidence of such contract and 
the terms of it must be clear, satisfactory, and 
unequivocal. 

“Such contracts are on their face void as within the 
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statute of frauds, because not in writing, and, even 
though proved by clear and satisfactory evidence, they 
are not enforceable unless there has been such per- 
formance as the law requires. 

“The thing done, constituting performance, must be 
such as is referable solely to the contract sought to be 
enforced, and not such as might be referable to some 
other and different contract—something that the claim- 
ant would not have done unless on account of the 
agreement and with the direct view to its performance 
—so that nonperformance by the other party would 
amount to fraud upon him. , 

“The burden in the light of these rules has devolved 
upon the plaintiffs to prove (1) an oral contract the 
terms of which are clear, satisfactory, and unequivocal, 
and (2) that his acts constituting performance were such 
as were referable solely to the contract sought to be 
enforced, and not such as might have been referable to 
some other or different contract. 

“Fach case is to be determined from the facts, cir- 
cumstances, and conditions as presented therein.” 

In the light of such rules, we have examined plain- 
tiffs’ petition. It is of great length and we can only 
summarize its material allegations. Plaintiffs herein 
were Edward A. Gerard, a brother of decedent, and 
Edward A. Gerard’s five named children who were 
nieces and nephews of decedent. After alleging formal 
matters relating to the death of decedent and the char- 
acter of his estate, plaintiffs alleged that they were 
always close to decedent, who worked in Guam and 
died there on July 4, 1956, when he was 58 years of 
age; that decedent visited and stayed with plaintiffs on 
several unspecified occasions when he returned home 
temporarily during his lifetime; that he had great love 
and affection for all of plaintiffs; that he knew and 
realized that plaintiffs were a large family and needed 
financial assistance; and that he stated on several oc- 
casions, the exact times unknown, that plaintiffs would 
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receive all of his property at the time of his death if 
they would look after him in his ill health and old 
age should such occur after his retirement. However, 
we find no allegations pleading such a definite and 
certain contract to will, give, or devise all of decedent’s 
property to plaintiffs upon his death, as the law requires. 
Rather, the allegations with regard thereto are so vague, 
equivocal, uncertain, and ambiguous that the remedy 
of specific performance cannot be based thereon. We 
find only general allegations of what decedent said he 
intended to do with his estate upon his death, because 
of his love and affection for and his knowledge of the 
financial needs of the plaintiffs. The substance of plain- 
tiffs’ allegations is simply that upon several occasions, 
the exact times unknown, decedent told plaintiffs that 
when he retired, which never occurred before his death, 
he would be alone and might need someone to look 
after him in ill health and old age, and if plaintiffs 
would so care for him, they would receive all of his 
property on the date of his death, and he would fix it 
so that others would share no part of it, but after dili- 
gent investigation and inquiry, plaintiffs had been un- 
able to find any will doing so. 

The specific allegations of performance were in sub- 
stance that decedent visited and stayed with plaintiffs 
and they made him comfortable on several unspecified 
occasions when he returned home temporarily from 
Guam; that when decedent later became ill in Guam, 
plaintiff, Edward A. Gerard, carried on a correspondence 
with the hospital and decedent’s employer, inquiring 
about decedent’s health and physical condition; that 
said plaintiff made arrangements after decedent’s death 
for the return of decedent’s body from Guam and its 
burial at Geneva, Nebraska; and that he then handled 
all necessary business in connection with decedent and 
fully performed said contract until an administrator 
was appointed for decedent’s estate, who then took pos- 
session of the assets thereof. Such alleged performance 
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would not be performance of or referable solely to plain- 
tiffs’ purported contract, but was simply something that 
plaintiffs, as near relatives, would generally and natur- 
ally have done without any contract. Plaintiffs, relying 
upon Peters v. Wilks, 151 Neb. 861, 39 N. W. 2d 793, 
argued that defendants, having filed only a general de- 
nial, could not rely upon nonperformance, and they 
thereby pleaded no such defense, which required the 
trial court to determine the issues by a trial on the 
merits, In doing so, plaintiffs assumed not only that 
they had sufficiently pleaded an oral contract, which 
they did not do, but also that plaintiffs had pleaded per- 
formance in only general terms as distinguished from 
specific, which is not the fact. In that connection, 
Peters v. Wilks, supra, was distinguished in O’Neal v. 
First Trust Co., supra, which is applicable and con- 
trolling here. Plaintiffs’ contention has no merit. 

We conclude that plaintiffs’ petition did not state a 
cause of action for specific performance, and that the 
judgment of the trial court should be and hereby is 
affirmed. All costs are taxed to plaintiffs. 

AFFIRMED. 


STANLEY HERBRICK, APPELLEE, V. SAMARDICK & COMPANY, 


A PARTNERSHIP, ET AL., APPELLANTS. 
101 N. W. 2d 488 


Filed March 4, 1960. No. 34659. 


1. Trial. A motion for a directed verdict must for the purpose 
of decision thereon be treated as an admission of the truth of 
all material and relevant evidence submitted on behalf of the 
party against whom the motion is directed, and such party is 
entitled to have every controverted fact resolved in his favor 
and to have the benefit of every inference that can reasonably 
be deduced from the evidence. 

2. False Imprisonment. False imprisonment consists in the un- 
lawful restraint against his will of an individual’s personal 
liberty. 
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Any intentional conduct chargeable to defendant, that 
results in placing of a person in a position where he cannot 
exercise his will in going where he may lawfully go, may consti- 
tute false imprisonment. 

4. False Imprisonment: Trial. Where there is a conflict of testi- 
mony in an action for false imprisonment, credibility of wit- 
nesses and weight of evidence are questions for the jury. 

5. Trial. In an action where there is any evidence which will 
support a finding for a party having the burden of proof the 
trial court cannot disregard it and direct a verdict against him. 

6. False Imprisonment: Damages. The law does not prescribe a 
definite rule for the ascertainment of the exact amount recov- 
erable for false imprisonment. 

7. Damages: Trial. Where a verdict is excessive and it appears 
to have been returned under the influence of passion and preju- 
dice rather than upon the facts or that the jury misapplied the 
law, it is the duty of this court to set the verdict aside and 
grant a new trial. 

Where it is clear that a verdict is excessive 

but there is no method by which the court can rationally ascer- 

tain the extent of the excess, a remittitur cannot be properly 
required since a remittitur would amount only to a substitution 
of the judgment of the court for that of the jury. 


APPEAL from the district court for Douglas County: 
L. Ross NEWKIRK, JupGE. Reversed and remanded. 


Gross, Welch, Vinardi & Kauffman, for appellants. 
Sheldon J. Harris, for appellee. 


Heard before CARTER, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and BoSLaucH, JJ. 


MEssMorgE, J. 

Stanley Herbrick brought this action in the district 
court for Douglas County as plaintiff against Samardick 
& Company, a partnership, and Lewis & Smith Drug 
Co., Inc., a corporation, for damages for false arrest and 
imprisonment. The case was tried to a jury resulting 
in a verdict for the plaintiff in the amount of $1,250, 
and judgment was entered thereon. Motions to set 
aside the verdict and judgment, and for judgment in 
accordance with the motion for directed verdict or, in 
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the alternative, motions for new trial were overruled. 
The defendants appealed. 

The plaintiff’s petition alleged in substance that while 
in the defendant Lewis & Smith Drug Company store 
and not finding the items which he desired to purchase, 
the plaintiff left the store and was detained by a womar 
who was a store detective employed by the defendant 
Samardick & Company for the purpose of watching for 
shoplifters, acting within the scope of her employment; 
that the plaintiff was taken by the detective to the office 
of Lewis & Smith Drug Company and then and there 
accused of stealing pills from the drug store; that the 
plaintiff was detained by employees of the drug store 
and the detective for approximately 114 hours during 
which time the plaintiff denied taking said pills; that said 
employees and detective would not release the plaintiff, 
and threatened him with imprisonment unless he would 
sign a release; that after said period of time the plain- 
tiff was allowed to leave the store; and that said arrest 
and imprisonment by the defendants was without cause 
and as a result thereof plaintiff suffered shame, humili- 
ation, disgrace, and mental anguish by reason of which 
he suffered damages. The prayer of the petition was for 
damages against the defendants. 

The answer of the defendants to the plaintiff’s peti- 
tion, insofar as necessary to consider, denied each and 
every allegation contained in said petition; specifically 
denied that the plaintiff was falsely arrested and de- 
tained or deprived of his liberty; and prayed that the 
plaintiffs petition be dismissed. 

The defendants set forth seven assignments of error. 
We will discuss the assignments of error we deem neces- 
sary to a determination of this appeal. 

The first assignment of error is that the trial court 
erred in overruling the motions on behalf of defendants 
and each of them for a directed verdict or, in the alterna- 
tive, to dismiss the action as against the defendants. 

‘““*A& motion for a directed verdict must for the pur- 
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pose of decision thereon be treated as an admission of 
the truth of all material and relevant evidence sub- 
mitted on behalf of the party against whom the motion 
is directed. Such party is entitled to have every con- 
troverted fact resolved in his favor, and to have the 
benefit of every inference that can reasonably be de-. 
duced from the evidence.’” Larsen v. Omaha Transit 
Co., 165 Neb. 530, 86 N. W. 2d 564. 

False imprisonment consists in the unlawful restraint 
against his will of an individual’s personal liberty. See 
Robertson v. Safe Way Stores, Inc., 130 Neb. 82, 264 
N. W. 153. 

In Dillon v. Sears-Roebuck Co., 126 Neb. 357, 253 N. 
W. 331, this court said: “The essential thing to con- 
stitute an imprisonment is restraint of the person, which 
may be by threats as well as by actual force, and if 
the words and conduct are such as to induce a reason- 
able apprehension or fear of force, of disaster, or dis- 
grace, a person may be as effectually restrained and 
deprived of liberty as by prison walls. 

“‘Any intentional conduct chargeable to defendant, 
that results in placing of a person in a position where 
he cannot exercise his will in going where he may law- 
fully go, may constitute false imprisonment.’ 25 C. J. 
Bode 

“In ordinary practice, words are sufficient to con- 
stitute an imprisonment, if they impose a restraint upon 
the person, and the party is accordingly restrained; for he 
is not obliged to incur the risk of personal violence and 
insult by resisting until actual violence be used.’ Mar- 
tin v. Houck, 141 N. Car. 317.” 

The record discloses that the Lewis & Smith Drug 
Company, known as Smith Drugs, is located at 314-316 
South Fifteenth Street in Omaha, Nebraska. 

The plaintiff testified that he left home before noon 
on December 23, 1955, took a bus, and arrived at the 
Smith Drug Store about noon; that he was familiar 
with the store, which was a self-service type of store; 
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that before he left home he had been working on the 
property he lived in; that he had a coal stoker which he 
was firing with slack which is coke dust and coal dust 
mixed with stoker coal; that he did not clean up before 
going down town because he was going back to work; 
and that he had on blue denim work pants, a tight 
sweater under a light tan coat, a hat, and a muffler 
around his neck to conceal his grimy work shirt. He 
further testified that his reason for going to the Smith 
Drug Store was to purchase some caroid and charcoal 
tablets and some groceries; that he wanted to buy a 
half-size bottle of charcoal tablets; that he talked to a 
pharmacist whom he called Vince and whose name was 
Vincent Ochs; that Vince did not have what the plain- 
tiff wanted in the prescription department and he 
pointed to a large counter to one side and in front of the 
prescription counter; that the plaintiff went to the coun- 
ter and found a box containing a bottle of the pills; that 
he discovered it was a large bottle of pills which he 
did not want; that he stood and looked at the box for a 
while; that he looked up and saw a lady staring at him; 
and that the lady turned and walked away, about 15 to 20 
feet. In the meantime the plaintiff put the bottle down 
on the counter because he did not want it. He had 
opened the box, did not know whether or not he closed 
it, and doubted that he put the box back where he had 
picked it up. The plaintiff further testified that he had 
to purchase some bread and canned goods and make a 
call at the Gas Company. He walked to the grocery 
department but concluded there was no use in buying 
bulky groceries and carrying them to the Gas Com- 
pany office and back to the drug store where he would 
take the bus to go home. He walked out the front 
door, which faces east, and proceeded south. When he 
had walked about 20 or 30 feet from the door and was 
out on the public sidewalk, he was stopped by the lady 
he had seen in the store. She spoke in a loud tone of 
voice and told him to come back into the store. He 
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asked her what for, and she told him he was under 
arrest for theft. She did not identify herself at that 
time. He went back into the store accompanied by the 
lady. They went through the front door to the rear of 
the store and up some stairs to the office. The lady 
had her hand on his overcoat, held onto him, told him 
where to go, and steered him along. She later identified 
herself as a policewoman. As the plaintiff walked into 
the office, he was the first one to speak, and he said: 
“I don’t have anything of yours, and before you go too 
far with it, look it over, you are going to be embar- 
rassed.” He then took off his coat, turned the pockets 
inside out to show that he did not have anything, and 
said: “I haven’t got a thing.” The plaintiff further 
testified that a man he called Peters came to the office. 
The man the plaintiff called Peters was in fact an em- 
ployee of the store by the name of Knight. The plaintiff 
testified that Knight stood in the doorway with his arms 
in such a position as to block the entrance, and did not 
say anything. The lady went out and came back with 
a large bottle of pills, which she placed on the desk. 
Vince Ochs came into the office for a little while and 
then left. Later Lee Smith arrived. A man the plain- 
tiff did not know, but whose name was Martin, was in the 
office when the plaintiff and the lady arrived. Mr. Mar- 
tin asked the plaintiff to sign a release, and said: “You 
will either sign a release to us or you will go to jail.” 
On other occasions he was asked to sign the release, 
but declined to do so. He was told that if he did not 
sign the release he would be prosecuted. The store de- 
tective accused him of stealing a bottle of pills, and 
later of taking a portion of the pills out of the bottle. 
The plaintiff further testified that he attempted to use 
the telephone and Knight “cuffed” him on the head 
with the telephone; and that Smith assured him that the 
lady detective was retained by the company through 
Samardick & Company and had full and complete au- 
thority and his support, and anything she did was proper. 
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The plaintiff further testified that he was in the office 
about 11%4 hours and was finally permitted to use the 
telephone and call his attorney. After talking to his 
attorney, the plaintiff became angry and finally asked 
to be taken to the police station. The detective told 
him that they did not handle it that way. Martin told 
the plaintiff that the substance of the release was that 
there was somewhere between three and five cents 
worth of tablets taken and if he would sign the release 
they would let him go. The plaintiff further testified 
that he made no attempt to leave during the session; 
that he told them to go ahead and make the arrest, to 
call an officer; that he put his name and address on a 
piece of paper and said: “Now, I am leaving: if you 
aren’t going to arrest me, I am leaving, I can’t stay 
here all day listening to this, and I am going to be here 
and if you want me, you come out and get me * * * I 
am going to be there waiting for you”; and that he left 
the premises. Mr. Knight left the office approximately 
20 minutes prior to that time. The plaintiff denied 
taking any pills from the bottle. 

The cross-examination of the plaintiff disclosed that 
the plaintiff did not remember whether he arrived at 
the drug store at noon or at 1:30 p.m.; in addition that 
his face and hands were dirty; and that dark markings 
could come from charcoal tablets unless they were 
taken with water and he admitted that he had taken no 
water. 

Isabella Shover, a witness for the defendants, testi- 
fied that on December 23, 1955, she was employed by 
Samardick & Company as a store detective stationed 
at Smith Drug Store and had been working there since 
December 1, 1955; that her duties were to watch for 
shoplifters; that she first noticed the plaintiff directly 
in front of the drug counter in the drug department 
which is at the back of the store; that she observed 
the plaintiff take a box from the counter, step between 
the counters, take the cap off the bottle, take the 
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cotton out and pour some pills into his hand, recap the 
bottle, and put it back in the box; that he then stepped 
over to the counter where he had picked up the box, 
noticed this witness, and waited around for her to leave; 
and that he finally dropped the box on the counter and 
went out of the store. She went out onto the street and 
asked him to come back into the store. She did not 
tell him she was a policewoman, nor did she touch his 
person. The plaintiff turned around and came back 
into the store through the front door, went to the rear 
of the store and upstairs to the office, and sat down in 
Mr. Smith’s chair. She further testified that Mr. Mar- 
tin was the only one in the office at the time. Mr. 
Martin looked up when the plaintiff came in. She told 
Mr. Martin that the plaintiff had opened a bottle of 
pills, dumped some of them into his hand, and put the 
box back on the counter. Mr. Martin asked the plain- 
tiff if that was true and the plaintiff said yes, that he 
just bought a bottle of these a couple of days ago and 
he needed a few so he just took what he needed. This 
witness further testified that the incident in the office 
lasted from 30 to 45 minutes; that the plaintiff, Mr. 
Martin, and Mr. Knight were there, as well as herself; 
that while she was there the plaintiff called his attor- 
ney; that Mr. Knight did not “cuff” the plaintiff with the 
telephone; that the plaintiff was sitting at the desk 
when he used the telephone which was to the right side 
of anyone sitting at the desk; that Mr. Martin asked 
the plaintiff to sign a release to get the matter over 
with; that the plaintiff said he would not sign anything; 
and that the plaintiff had called his lawyer to find out 
what to do. Later the plaintiff put his name on a piece 
of paper and walked out. No one tried to stop him. 

On cross-examination this witness testified that at the 
time she did not know how many pills the plaintiff 
took out of the bottle, but she saw him pouring the 
pills into his hand, and he kept them in his hand untii 
later when he was in the office and then he ate them. 
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Subsequently she determined that the plaintiff had taken 
seven pills in view of the fact that originally there 
were 150 pills in the bottle and when they were counted 
there were only 143 pills left in the bottle. She fur- 
ther testified that she did not tell the plaintiff that 
he was under arrest; that there was no “rumpus”; that 
no one said anything at all at that time; that the plaintiff 
went into Mr, Smith’s office and sat down; and that 
she was in the office most of the time until the plaintiff 
left and during that time the plaintiff did most of the 
talking. 

On redirect examination this witness testified that she 
noticed the plaintiff’s teeth were all black and the cor- 
ners of his mouth and lips were black. When the plain- 
tiffs attention was called to that fact he said he had 
been eating licorice and that was the reason his lips 
were black. 

Stewart Knight testified that he was employed by 
Smith Drug Company as a receiving clerk for the drug 
department; that on December 23, 1955, he went to 
the office 2 or 3 minutes after the plaintiff arrived there 
and stayed until about 10 minutes after Mr. Smith ar- 
rived; that in all he was there probably 25 or 30 minutes; 
that after he left the office he did not return to the 
office; that when he left the office the plaintiff, Mr. 
Martin, Mrs. Shover, and Mr. Smith were there; that 
he remembered the plaintiff wanted to call and talk to 
his attorney; and that he also noticed that every once 
in a while the plaintiff would lick his lips, and his 
mouth kept getting blacker. This witness asked the 
plaintiff what he had been eating, and the plaintiff 
replied that he was eating licorice. That was the ex- 
tent of his conversation with the plaintiff. This wit- 
ness denied that he had “cuffed” the plaintiff with the 
telephone or that he had laid hands on the plaintiff. 
He further testified that he did stand in the doorway 
of the office 4 or 5 feet from the desk. On cross-exam- 
ination he testified that he moved out of the doorway 
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to let Mr. Smith enter and then moved back into the 
doorway; and that he was 6 feet tall and weighed 
225 pounds. 

Vincent Ochs testified that he was a registered pharma- 
cist employed by the Smith Drug Company; that he 
remembered being in the store on December 23, 1955; 
that the plaintiff came to him and asked for a bottle of 
caroid and charcoal tablets; and that they had only one 
bottle on hand which he showed to the plaintiff. The 
plaintiff said he did not want such a large bottle and 
asked this witness if he could sell him a few pills, but 
was told that they could not break the bottle for that 
purpose. This witness then left the plaintiff, went back 
to work behind the counter, and did not see the plaintiff 

go to the office with Mrs. Shover. 

' Frank Martin testified that he was vice president of 
the Smith Drug Company; that on December 23, 1955, 
he was in Mr. Smith’s private office when Mrs. Shover 
and the plaintiff entered the office and the plaintiff sat 
in Mr. Smith’s chair; that he and Mr. Smith had desks 
back to back and Mr. Smith sat facing him; and that 
Mr. Smith had a telephone on the right side of his desk 
against the wall. As Mrs. Shover came into the office, 
the plaintiff was laughing and this witness stated that 
he guessed he laughed also as it was such a trivial 
matter. The plaintiff said: “She thinks I took a whole 
bottle, * * * I had a bottle at home and I wanted a few, 
so I just took a few out and ate them.” This witness 
further testified that Mrs. Shover stated clearly to him 
that the plaintiff had not taken the whole bottle. The 
plaintiff stated it was “silly” and that if Mr. Smith were 
present he would just laugh about it. This witness 
agreed that was probably true and said: “It is silly.” 
This witness told the plaintiff he would make out a 
statement that would contain the exact facts, that is. 
that the plaintiff had taken only a few pills, and if the 
plaintiff would sign the statement there would be no 
further conditions. The plaintiff refused to sign the 
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statement. He further testified that the plaintiff’s lips 
were getting black but there was not much said to the 
plaintiff about this as the plaintiff freely admitted that 
he had eaten the pills; and that later Mr. Smith said 
something about the plaintiff’s lips getting black and 
the plaintiff said he had been eating licorice. This wit- 
ness said the plaintiff was in the office probably not 
over half an hour. On cross-examination this witness 
testified that neither he nor anyone asked the plaintiff 
to pay for the pills; that no formal charges were made 
against the plaintiff; and that the purpose of obtaining 
a release of the type he wanted the plaintiff to sign was 
so that if a similar occurrence would happen they might 
want to prosecute. 

W. Lee Smith testified that he was president and 
treasurer of the Smith Drug Company; that when he 
arrived at his office on December 23, 1955, he found 
the plaintiff and others in his office; that he knew the 
plaintiff as a customer; that the plaintiff was sitting in 
the chair at this witness’ desk; and that Mr. Martin, 
Mrs. Shover, and Mr. Knight were also in the office. 
This witness testified that he remained in the office not 
over 15 minutes while the plaintiff was there. This 
witness further testified that as he walked into the office 
the plaintiff arose from the chair and said: “They claim 
I have been shoplifting. I have nothing.” This witness 
noticed that the plaintiff was black around his mouth. 
Mr. Martin remarked that the plaintiff had taken char- 
coal pills out of a bottle which was on a counter in the 
store and had eaten them. This witness sat down on 
the sofa, and the plaintiff picked up the telephone and 
started dialing his attorney. This witness remarked 
that he did not like to have things like that happen, and 
explained that there would be a shortage in the bottle 
and if another customer bought it, it would be injurious 
to the reputation of the store and the manufacturer. . 
After Mr. Smith talked to the plaintiff about the seri- 
ousness of this matter, Mr. Martin remarked that he 
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concluded that it was too silly to continue any discus- 
sion, and that the plaintiff had admitted the act when 
he first came into the office. After the discussion, the 
plaintiff wrote his name and address on a piece of paper 
and said he was going to leave. He then left, and no 
one tried to detain or stop him. After the plaintiff left 
the store Mrs. Shover handed the bottle of pills to Mr. 
Smith and he took it to the prescription counter where 
the pills were counted. There were 143 pills in the bottle 
when there should have been 150. This witness on 
cross-examination testified that while he was in the 
office no one offered to arrest the plaintiff or take him 
to the police station although the plaintiff requested 
that he be taken there, nor during the time that this 
witness was in the office did anyone ask the plaintiff to 
sign the release; and that someone else could have taken 
the pills out of the bottle where it was on the display 
counter. He would not state as a fact that there were 
150 pills in the bottle. 

“Where there is a conflict of testimony in an action 
for false imprisonment, credibility of witnesses and 
weight of evidence are questions for the jury.”” Doescher 
v. Robinson, 132 Neb. 299, 271 N. W. 784. 

“In an action where there is any evidence which will 
support a finding for a party having the burden of 
proof the trial court cannot disregard it and direct a 
verdict against him.” Haight v. Nelson, 157 Neb. 341, 
59 N. W. 2d 576, 42 A. L. R. 2d 1. See, also, Larsen 
v. Omaha Transit Co., supra. 

In the light of the evidence and the above-cited au- 
thorities, we conclude that the evidence was sufficient 
to submit the case to the jury, and the trial court did 
not commit prejudicial error in overruling the defend- 
ants’ motions for directed verdict or in the alternative 
motions to dismiss the plaintiff’s cause of action. 

This brings us to the defendants’ assignment of error 
that the trial court erred in refusing to grant a new 
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trial on the ground that the damages were excessive and 
not sustained by the evidence. 

“The law does not prescribe a definite rule for the 
ascertainment of the exact amount recoverable for false 
imprisonment.” Doescher v. Robinson, supra. 

It is difficult to determine just what the damages 
should be for false imprisonment of this sort. The 
plaintiff may recover such a sum as will fairly and 
reasonably compensate him for the shame, humiliation, 
disgrace, and mental anguish the evidence shows that 
he suffered by virtue of the false imprisonment. These 
are matters which cannot be measured with accuracy. 
See, Doescher v. Robinson, supra; Dillon v. Sears-Roe- 
buck Co., supra. 

The evidence relating to the damages for which the 
plaintiff claims he is entitled to recover may be sum- 
marized as follows: Mr. Knight had seen the plain- 
tiff in the store on quite a few occasions previous to 
the incident, and knew the plaintiff only by his first 
name, Stanley. The plaintiff would go into the store 
and pass the time of day with the employees, including 
Mr. Knight whom the plaintiff referred to as Mr. Peters. 
Since the time of the incident, Mr. Knight no longer 
saw the plaintiff when they met on the street, and Mr. 
Smith did not speak to the plaintiff. The plaintiff tes- 
tified that the detective steered him along the store to 
the office when the store was full of customers, more 
than at any other time that the plaintiff had been there; 
that all of the sales people he knew were on duty at that 
time; and that he felt “pretty cheap” when he was 
brought back into the store and went down the aisle 
with the detective. The plaintiff further testified that 
he had been connected with a rackets committee rela- 
tive to the drug racket and had been working with and 
conveying his information to the two United States Sena- 
tors from Nebraska; and that he had occasion to worrv 
about the incident becoming known to his discredit when 
he attended a conference in Washington 2 weeks prior 
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to the time of trial. The plaintiff also testified that 
while he was in the office of the Smith Drug Company, 
the only exit was blocked by Mr. Knight who was 6 
feet tall and weighed 225 pounds. Mr. Knight was an 
employee of the drug company, and he stood with his 
elbows in the doorjamb and did not say a word. The 
plaintiff further testified that during the time he was 
in the office of the Smith Drug Company he was 
“cuffed” on the head by Mr. Knight when he endeavored 
to use the telephone to call his attorney; and that dur- 
ing the period of time he was in the drug company office 
he was subjected to threats by Mr. Martin, Mr. Smith, 
and Mrs. Shover, the detective, of going to jail and not 
being turned loose until he signed a release. 

As we view the damages awarded by the jury and the 
record relating to the damages the plaintiff claims he 
sustained, we conclude that the verdict was entirely dis- 
proportionate to any damages proved by the plaintiff. 
The plaintiff did not offer any evidence that anyone 
other than he and Mrs. Shover, the detective, knew what 
was occurring. The evidence fails to show that there 
was any loss of friends to the plaintiff by virtue of the 
incident, or any economic loss to him. For the most 
part, the evidence adduced by the plaintiff relative to 
damages is speculative and conjectural. 

It is a well-established principle of law that where 
a verdict is excessive and that it appears to have been 
returned under the influence of passion and prejudice 
rather than upon the facts or that the jury misapplied 
the law, it is the duty of this court to set the verdict 
aside and grant a new trial. Peacock v. J. L. Brandeis 
& Sons, 157 Neb. 514, 60 N. W. 2d 643. 

“Where it is clear that a verdict is excessive but there 
is no method by which the court can rationally ascertain 
the extent of the excess, a remittitur cannot be properly 
required since a remittitur would amount only to a sub- 
stitution of the judgment of the court for that of the 
jury.” Peacock v. J. L. Brandeis & Sons, supra. 
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We conclude that the verdict was excessive as con- 
tended for by the defendants. 

Other assignments of error are not necessary to deter- 
mine. 

For the reasons given in this opinion, the judgment is 
reversed and the cause remanded for a new trial. 

REVERSED AND REMANDED. 

CarTER, J., dissenting. 

In my opinion the judgment in this case should be 
reversed and the cause dismissed. I find no fault with 
the technical definitions of false arrest and false im- 
prisonment set forth in the majority opinion. This dis- 
sent is directed at the failure of the majority to give con- 
sideration to the right of a storekeeper to protect his 
property and to reasonably detain a shoplifter or petty 
thief for the purpose of investigation. I submit that a 
detention to be unlawful must be unreasonable as to 
time and manner. The following text and case author- 
ities sustain this position: 

“Ordinarily, also, the owner of property, in the exer- 
cise of his inherent right to protect the same, is justi- 
fied in restraining another who seeks to interfere with 
or injure it where the restraint or detention is reason- 
able in time and manner. In such cases, probable cause 
is a defense, even though the injury which is about to 
be inflicted constitutes only a misdemeanor, for it is 
the existence of reasonable grounds to suppose that one’s 
person or property is in danger which gives rise to the 
right of protection.” 22 Am. Jur., False Imprisonment, 
§ 78, p. 408. 

“Generally speaking, the owner may restrain one 
seeking to interfere with his property or to injure it 
without becoming liable for false imprisonment.” 35 
C. J. S., False Imprisonment, § 14, p. 515. 

The most cited case on this subject appears to be 
Collyer v. S. H. Kress & Co., 5 Cal. 2d 175, 54 P. 2d 20. 
The facts are almost identical with the present case. 
The store detective, a Mrs. Croswell, and her assistant 
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saw the plaintiff pilfer certain articles from a display 
counter. He was intercepted as he was leaving the 
store and escorted back through the store to a room on 
the second floor for the purpose of investigation. He 
was accused of pilfering the articles which he denied, 
claiming that he had paid for them. As here, he refused 
to sign a statement. The police were called and he was 
placed under arrest. His cause of action for false im- 
prisonment was predicated on his detention from the 
time he was accosted near the store entrance to the 
time he was taken into custody by the police. In hold- 
ing the detention not to have been unlawful as a matter 
of law, the court said: “* * * where a person has rea- 
sonable grounds to believe that another is stealing his 
property, as distinguished from those where the offense 
has been completed, that he is justified in detaining the 
suspect for a reasonable length of time for the purpose 
of investigation in a reasonable manner * * * must 
necessarily proceed upon the theory that probable cause 
is a defense. And this is the law because the right to 
protect one’s property from injury has intervened. In 
an effort to harmonize the individual right to liberty 
with a reasonable protection to the person or property 
of the defendant, it should be said in such a charge of 
false imprisonment, where a defendant had probable 
cause to believe that the plaintiff was about to injure 
defendant in his person or property, even though such 
injury would constitute but a misdemeanor, that prob- 
able cause is a defense provided, of course, that the 
detention was reasonable. * * * What is probable cause, 
as has been often announced, is not a question of fact 
for the jury, but one of law for the court, to be decided 
in accordance with the circumstances at the time of 
the detention, unhampered by the outcome of the charge 
against the plaintiff of the public offense or by the con- 
clusions of the trial court. * * * So determined, it ap- 
pears from the record in this case that the defendants 
were not only justified in detaining plaintiff, but also, 
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under the evidence, would have been justified in ar- 
resting plaintiff under the authority of subdivision one 
of section 837 of the Penal Code.” Other cases support- 
ing this view are: Swafford v. Vermillion (Okl.), 261 
P. 2d 187; Banks v. Food Town, Inc. (La. App.), 98 So. 
2d 719; Alterauge v. Los Angeles Turf Club, 97 Cal. 
App. 2d 735, 218 P. 2d 802; S. H. Kress & Co. v. Brad- 
shaw, 186 Okl. 588, 99 P. 2d 508; Atchison, Topeka & 
Santa Fe Ry. Co. v. Hinsdell, 76 Kan. 74, 90 P. 800, 12 
L. R. A. N. S. 94; Shinglemeyer v. Wright, 124 Mich. 
230, 82 N. W. 887, 50 L. R. A. 129; Sweeney v. F. W. 
Woolworth Co., 247 Mass. 277, 142 N. E. 50, 31 A. L. R. 
311; Jacques v. Childs Dining Hall Co., 244 Mass. 438, 
138 N. E. 843, 26 A. L. R. 1329; Fenn v. Kroger Grocery 
& Baking Co. (Mo.), 209 S. W. 885; Foulke v. New York 
Consolidated R. R. Co., 228 N. Y. 269, 127 N. E. 237, 9 
A. L. R. 1384. 

Under the foregoing authorities, and a considera- 
tion of all the evidence and circumstances, I submit that 
the detention of the plaintiff was reasonable as to time 
and manner and, consequently, not unlawful. It follows 
that plaintiff failed to make a case and that defendants’ 
motion for a directed verdict should have been sustained. 

The effect of the majority opinion is to permit a shop- 
lifter or petty thief to maintain an action for false 
arrest or false imprisonment irrespective of the rights 
of the owner of the property and the reasonableness of 
the detention. It permits such a plaintiff to go to the 
jury on the self-serving conclusions of the plaintiff that 
he was falsely arrested or falsely imprisoned, without 
a consideration of all the facts and circumstances shown 
by the record and the intervening rights of the store 
owner to protect his property. It leaves the store owner 
in the position where he subjects himself to an action 
for false arrest or false imprisonment if he undertakes 
to protect his property by detaining the shoplifter, how- 
ever reasonable the detention or however great the 
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probable cause shown. In my judgment this is not and 
ought not to be the law. 

The defendants pleaded in their answer that they had 
reasonable grounds to justify themselves in detaining the 
plaintiff to investigate the wrongful taking of the com- 
pany’s property, and that the facts and circumstances 
constituted probable cause for the investigation. The 
trial court did not submit this defense to the jury. The 
defendants assigned this as error. The majority opinion 
makes no reference to this assignment of error. I sub- 
mit that the defendants are entitled to have this ques- 
tion answered, even though a retrial of the case is 
awarded. This court has consistently held that it is 
the duty of the trial court, without request, to properly 
instruct the jury upon all material issues presented by 
the pleadings and the evidence, including affirmative 
defenses, and that a failure to so do constitutes preju- 
dicial error. Owen, Admr. v. Moore, 166 Neb. 226, 88 
N. W. 2d 759. I submit that the trial court erroneously 
failed to submit defendants’ theory of the case to the 
jury. 

The trial court, by its instruction No. 5, instructed the 
jury that any arrest or detention of plaintiff’s person 
without his consent and against his will for any length 
of time constituted the elements to be proved to permit 
the recovery of a judgment. The jury was not told that 
the arrest or detention had to be wrongful or unlawful. 
This was clearly error prejudicial to the rights of the 
defendants. Under this instruction the plaintiff is per- 
mitted to recover even if the arrest and detention were 
lawful. This is plain error and we so held in Barton v. 
Wilson, 168 Neb. 480, 96 N. W. 2d 270, wherein we said: 
“The instructions do not define either positively or nega- 
tively, in the light of the evidence adduced on the trial, 
what would amount to false arrest or false imprisonment. 
From the instructions given the jury could not compre- 
hensively determine the paramount issue in this case, 
that is, whether or not plaintiff was unlawfully arrested 
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and detained by the defendants.” The giving of in- 
struction No. 5 was assigned as error and not considered 
in the majority opinion. 

For the reasons herein stated I respectfully but firmly 
insist that the majority opinion does not properly dis- 
pose of the appeal. 

CHAPPELL, J., concurs in this dissent. 


In RE APPLICATION OF FERGUSON TRUCKING Co., INC. 
FERGUSON TRUCKING Co., INC., APPELLANT, v. NEBRASKA 


State RarLway CoMMISSION, APPELLEE. 
101 N. W. 2d 444 


Filed March 4, 1960. No. 34709. 


1. Public Service Commissions: Motor Carriers. By the terms of 
section 75-238, R. R. S. 1943, permits and certificates of public 
convenience and necessity issued to common carriers by motor 
vehicles shall remain in effect until terminated by the Nebraska 
State Railway Commission. 

A permit or certificate of public convenience 

and necessity may be revoked, in the discretion of the Nebraska 

State Railway Commission, upon the application of a holder 

thereof. 


On complaint or on the initiative of the Ne- 
braska State Railway Commission, a permit or certificate of 
public convenience and necessity may be suspended, changed, or 
revoked in whole or in part, after notice and hearing, for willful 
failure to comply with any of the provisions of sections 75-222 
to 75-250, R. R. S. 1943, or with any lawful order, rule, or regu- 
lation of the commission promulgated thereunder, or with any 
term, condition, or limitation of such permit or certificate. 

An order of revocation of a permit or certifi- 
cate of public convenience and necessity by the Nebraska State 
Railway Commission without compliance with the provisions of 
section 75-238, R. R. S. 1948, as to notice and hearing is not 
effective as a revocation. 

Sections 75-238 and 75-238.01, R. R. S. 1943, 
contain a sufficient grant of authority to the holder of a permit 
or certificate of public convenience and necessity to seek, by 
complaint or request, suspension of the permit or certificate 
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or operation thereunder, and to require the Nebraska State 

Railway Commission to give notice and grant a hearing thereon. 

APPEAL from the Nebraska State Railway Commission. 
Reversed. 


Nelson, Harding & Acklie and Ronald D. Lahners, for 
appellant. 


Clarence S. Beck, Attorney General, and Homer G. 
Hamilton, for appellee. 


Heard before Carter, MESSMoRE, YEAGER, CHAPPELL, 
WENKE, and Bostaucu, JJ. 


YEAGER, J. 

This is an appeal by Ferguson Trucking Co., Inc., ap- 
pellant, from an order of the Nebraska State Railway 
Commission, which will be hereinafter referred to as the 
commission, appellee, wherein the commission denied an 
application of the appellant for suspension of its au- 
thority to operate as a common carrier of property by 
motor vehicle in Nebraska intrastate commerce, and 
from an order denying a rehearing on the application. 

This does not conform to the definition of issues 
made by the appellant in its brief, but in the light of the 
record before this court, as will be pointed out herein, 
this is the only real issue which has come here for 
review. The review here must be made on the transcript 
of the proceedings before the commission since there 
is no bill of exceptions. 

At the commencement of the proceedings involved 
here the appellant was the holder of a valid certificate 
of public convenience and necessity as an intrastate 
motor carrier. On April 14, 1959, the commission issued 
an order to the appellant directing it to file a certifi- 
cate or certificates of insurance on or before May 14, 
1959. This was based upon a declaration of the com- 
mission that the appellant was without insurance suffi- 
cient to permit it to retain its authority to operate as 
a carrier. In addition to the order directing the appel- 
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lant to file a certificate or certificates of insurance the 
commission ordered that for failure to secure insurance 
by May 14, 1959, the appellant would be required with- 
out further order to cease and desist from further oper- 
ation effective May 15, 1959, “unless said respondent 
motor carrier appears before an Examiner * * * on or be- 
fore May 14, 1959, * * * and shows cause, if any there be, 
why said operating authority should not be revoked 
ok kD 

It is observable that in this connection the record 
fails to contain a complaint of violation, a date for 
hearing before the commission, a hearing, or anything 
evidentiary on which to base the order. The total ob- 
ligation directed was that the appellant should appear 
before an examiner on or before May 14, 1959, and 
show cause. 

The order of April 14, 1959, was never implemented 
by a further order of the commission either on or after 
May 15, 1959. It is true that an order was entered on 
May 15, 1959, but this order indicates only that the com- 
mission treated the order of conditional revocation of 
April 14, 1959, as having become absolute on May 15, 
1959. In true essence the order of May 15, 1959, re- 
lates to an entirely different subject. 

It is apparent that the commission, in its relation with 
the appellant, has treated this order of April 14, 1959, 
as a valid and binding revocation of the certificate of 
public convenience and necessity of the appellant. It 
therefore becomes necessary to ascertain and deter- 
mine whether or not the order had that effect. 

The validity of an order invalidating a motor car- 
rier’s certificate of public convenience and necessity 
depends upon whether or not the commission has com- 
plied with section 75-238, R. R. S. 1943, as follows: 

“Permits and certificates shall be effective from the 
dates specified therein, and shall remain in effect until 
terminated as herein provided. Any such permit or 
certificate may, upon application of the holder thereof, 
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in the discretion of the State Railway Commission, be 
revoked or may, upon complaint or on the commission’s 
own initiative, after notice and hearing, be suspended, 
changed or revoked in whole or in part, for willful fail- 
ure to comply with any of the provisions of sections 
75-222 to 75-250, or with any lawful order, rule or regu- 
lation of the commission promulgated thereunder, or 
with any term, condition or limitation of such permit or 
certificate.” 

From this it is to be seen that a certificate of public 
convenience and necessity may be terminated on appli- 
cation of the holder, or it may be terminated, suspended, 
changed, or revoked upon complaint or on the commis- 
sion’s own initiative. If however the suspension, change, 
or revocation is on complaint or the initiative of the 
commission it must be done after notice and hearing. 

This court said in In re Application of Hergott, 145 
Neb. 100, 15 N. W. 2d 418: “We hold that the com- 
mission, in order to revoke, change or suspend a cer- 
tificate of public convenience and necessity, must pro- 
ceed in accordance with the provisions of section 175- 
231, Comp. St. Supp. 1941, * * *.” This is now section 
75-238, R. R. S. 1943. This case does not deal with the 
failure to give notice and accord a hearing, but this 
pronouncement shows that the exactions of the statute 
are mandatory. 

In In re Application of Neylon, 151 Neb. 587, 38 N. 
W. 2d 552, it was said: “The Nebraska State Railway 
Commission, in order to revoke, change, or suspend a 
certificate of public convenience and necessity, must 
proceed in accordance with the provisions of section 
75-238, R. S. 1943.” 

In Abler Transfer, Inc. v. Lyon, 161 Neb. 378, 73 N. 
W. 2d 667, it was said: “Section 75-238, R. R. S. 1943, 
must be considered a special statutory provision with 
regard to a particular subject and, as such, controls the 
general provisions with regard to such subject. The Ne- 
braska State Railway Commission, in order to revoke, 
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change, or suspend a certificate of public convenience 
and necessity, must proceed in accordance with the 
provisions thereof.” 

It is obvious that there was not performance of any 
of the statutory conditions precedent to a revocation 
of the certificate of public convenience and necessity of 
the appellant. In this light it must be said there was 
no revocation and that the pretense of the commission 
that there was is without any substance or merit. 

The appellant by its attorneys did not in anywise re- 
spond to the order to show cause which has been men- 
tioned. It did however by its attorneys unaccountably 
address and send personally to the director of the motor 
transportation department of the commission a letter 
dated May 8, 1959, containing a request for a formal 
suspension of operation under the certificate of public 
convenience and necessity of the appellant for a period 
of 1 year from January 14, 1959. Reasons for suspen- 
sion were set forth at large in the letter. It is appar- 
ent that the commission treated this as an application 
to it for suspension of appellant’s certificate. 

There is nothing in the record to indicate that a hear- 
ing on the application was accorded or had. On May 
15, 1959, the commission entered an order denying the 
application for suspension of operation. Notice of this 
order however was not given until May 26, 1959. The 
pertinent ground for denying the application was that 
the appellant had failed to file required certificates 
of insurance on or before May 14, 1959. The appellant 
filed a motion for rehearing on June 1, 1959. This mo- 
tion for rehearing does not go in anywise to the question 
of whether or not its certificate of public convenience 
and necessity was revoked but only to the question of 
the propriety of the refusal to suspend. This motion 

was overruled on July 2, 1959. 

_ A later motion for rehearing was filed on July 2, 
1959, but it was filed more than 10 days from May 26, 
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1959, and therefore may not be considered. See § 75- 
406, R. R. S. 1943. 

Notwithstanding the other matters discussed herein 
the only real issue is that of whether or not the com- 
mission was in error in refusing to sustain the applica- 
tion of the appellant for suspension of operations under 
its certificate of public convenience and necessity. 

The position of the appellant as to this issue is that 
the order refusing to grant the application for suspen- 
sion was void for the reason that it was arbitrary, un- 
reasonable, and contrary to law, and with particularity 
that the commission failed to grant a hearing on the 
application. 

As to this the commission urges that the contention 
of the appellant must fail for the reason that section 
75-238, R. R. S. 1943, does not allow or recognize the 
right of the holder of a certificate of public conven- 
ience and necessity to seek suspension of a certificate 
or of operation thereunder. It contends that by the 
terms of the section the only action which a certificate 
holder may initiate is one for revocation. 

The section by its terms does not grant voluntary 
action to a certificate holder to seek suspension of the 
certificate of public convenience and necessity or of 
operation thereunder. On the other hand, it does not 
say that a certificate holder may not initiate a com- 
plaint the purpose of which is to cause the commission to 
suspend, change, or revoke a certificate in whole or 
in part. If the right to complain does not extend to 
the holder of a certificate it may readily be perceived 
that great harm and injustice could flow therefrom to 
the certificate holder, with no process available to him 
for relief. Many hypothetical illustrations of this could 
be set forth, but it is believed that they would serve no 
useful purpose. 

It appears from the terms of the section itself that 
the right of the certificate holder to file a complaint — 
seeking suspension is reasonably inferable if not in fact 


VoL. 169] JANUARY TERM, 1960 857 


Ferguson Trucking Co., Inc. v. Nebraska State Railway Commission 


declared. If there should be any doubt of this it must 
be said to be removed by section 75-238.01, R. R. S. 
1943. It is true that this section does not declare the 
specific right to seek suspension by complaint, but it 
does by inescapable inference provide for request for 
suspension by the certificate holder. This section con- 
tains the following: “Except for circumstances beyond 
the control of the motor carrier, such as strikes, em- 
bargoes, catastrophes, or other like circumstances, motor 
carrier service under a certificate of public convenience 
and necessity or a permit shall not be suspended with- 
out first obtaining approval of the State Railway Com- 
mission; * * *,” 

The letter by which suspension was asked was not 
denominated by the writer thereof as either a com- 
plaint or request, but by it the appellant sought ap- 
proval by the commission of suspension. Approval was 
denied without notice and without hearing. The re- 
quest was proper under both section 75-238 and sec- 
tion 75-238.01, R. R. S. 1943. 

The appellant was entitled to a hearing on its appli- 
cation for suspension, and for failure to receive it the 
order was and is invalid. Except for the fact that the 
period for which suspension was sought has expired 
the order of the commission denying suspension would 
be reversed and the cause remanded for further pro- 
ceeding. Because of this the order is only reversed. 
All costs are taxed to the commission. 

REVERSED. 
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AND CROSS-APPELLANTS. 
101 N. W. 2d 481 


Filed March 4, 1960. No. 34710. 


1. Injunction. A litigant may not complain of the refusal of the 
court to enjoin acts of his adversary when the litigant has, with 
knowledge of the facts, participated and acquiesced in the 
performance of the acts he seeks to enjoin. 

As a general rule a party may lose his right to in- 
junctive relief through his own acquiescence in a breach of 
duty by the other party. 

8. Municipal Corporations. Where the power of a city to contract 
exists but was irregularly exercised, it may subsequently be 
adopted or ratified with the same resulting effect as though 
properly done in the first instance. 

The authority of a city to enter into a contract may 

properly be questioned only by the parties to the contract or by 

a taxpayer of the city. A person in the status of an unsuccess- 

ful bidder for the contract cannot properly raise such issue. 

Ordinarily a city council possesses a discretionary 

power in the awarding of contracts in considering the responsi- 

bility of bidders and in determining questions of public interest 
and welfare. 

It will be presumed that a city council, in awarding a 

contract, acted in good faith, with honest motives, and for the 

purpose of promoting the public good and protecting the public 
interest. 


Where there is no showing that a city council in the 
awarding of a contract acted arbitrarily, or from favoritism, 
ill will, fraud, collusion, or other such motives, a court will not 
ordinarily substitute its judgment for that of the council. 

8. Public Contracts. The failure to make an alternative bid at the 
letting of a public contract is not material where the alterna- 
tive on which bids were asked played no part in the contract 
awarded. 

9. Equity: Actions. In an equity suit a representative cause of 
action may not be properly joined with a personal cause of action. 

10. Public Contracts. An unsuccessful bidder for public work ordi- 
narily acquires no legal right to protect, in law or equity, since 
the letting of contracts to the lowest responsible bidder is 
regarded as being for the benefit of the public and not for 
individual bidders. 

11. Actions. Where a plaintiff joins a person as a party defendant 
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against whom he has no cause of action, either in law or 
equity, such person is not a proper party defendant and an 
attack for misjoinder of parties defendant is valid. 

The inclusion of causes of action in a petition which 
the plaintiff is without standing to maintain is subject to attack 
for misjoinder of causes of action. 


12. 


APPEAL from the district court for Gage County: 
Ernest A. HusKa, Jupce. Affirmed. 


Maz Kier, for appellant. 


Anne P. Carstens and Perry, Perry & Nuernberger, for 
appellees. 


Heard before CarTER, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and BosLaucu, JJ. 


CARTER, J. 

The plaintiff brought this suit as an unsuccessful bid- 
der upon a public letting of a garbage disposal contract 
by the city of Beatrice to enjoin the performance of a 
contract entered into by the city and the defendant 
Vicars and to recover damages, and for a declaration of 
plaintiff’s rights, status, and legal relationship with re- 
spect to said contract and the alleged extension of a 
former contract he had with the city. The trial court 
found for the defendants and dismissed the suit, subject 
to the right of plaintiff to proceed at law for damages 
for the violation of the alleged extension agreement. The 
plaintiff has appealed. 

The evidence shows that the plaintiff and the city en- 
tered into a contract on September 16, 1952, by which 
plaintiff was to collect and dispose of garbage from Oc- 
tober 1, 1952, to October 1, 1957, for a consideration 
stated in the contract. On August 31, 1957, the city 
council directed the city clerk to advertise for bids for 
the collection and disposal of garbage for a 5-year period 
commencing on October 1, 1957, the bids to be submitted 
not later than September 12, 1957, at 7 p.m. Bids were 
considered by the city council at the stated hour. A 
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motion was made to accept the bid of Vicars on which 
four councilmen voted in the affirmative and four voted 
in the negative. The mayor then voted in the affirmative 
and declared the motion carried. The mayor and clerk 
were then authorized to execute a contract with Vicars 
on behalf of the city. On September 30, 1957, the city 
council by a majority vote purported to ratify and con- 
firm the contract between the city and Vicars for 5 
years commencing on October 1, 1957, and directed the 
mayor to sign the contract. 

The evidence shows further that on August 26, 1957, 
the city council voted to extend plaintiff’s 5-year contract 
which terminated on October 1, 1957, for a period of 
60 days. On September 30, 1957, the city council with- 
drew and canceled the offer to extend the former con- 
tract for 60 days, and a written notice to this effect was 
served at 7:25 a.m., on the following morning. The peti- 
tion in this case was filed on September 21, 1957. 

It is the contention of the plaintiff that he had a valid 
extension of his former contract from October 1, 1957, 
to December 1, 1957; that he was the low bidder at the 
letting of the new contract; and that the contract with 
Vicars was void in that it was not authorized by a ma- 
jority vote of the council and that a valid appropriation 
of funds had not been made concerning the expendi- 
tures required by the contract. 

With respect to the contention that plaintiff had a valid 
extension of the contract of September 16, 1952, the evi- 
dence is substantially as follows: At the council meet- 
ing held on August 26, 1957, the council voted to extend 
the contract of September 16, 1952, for a period of 60 
days. On September 30, 1957, a motion withdrawing the 
offer to extend the contract for 60 days was adopted. No 
written agreement of extension was entered into. It is 
the contention of plaintiff that the mayor advised him 
of the extension and that he accepted it. The mayor 
denies offering the extension of the contract on behalf 
of the city, and that there was any acceptance of any 
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such extension. The evidence on this point is in direct 
conflict. The trial court made no findings of fact on this 
issue and in effect left it for determination in the action 
for damages for violation of the alleged extension agree- 
ment which was reserved to the plaintiff by the trial 
court’s decree. Defendants have cross-appealed and 
contend the evidence shows that plaintiff has no cause 
of action for damages for the breach of the extension 
agreement, and that their motions to dismiss should have 
been sustained at the close of all the evidence. 

The evidence is in direct conflict as to whether or not 
there was an offer by the city and an acceptance of the 
offer of the 60-day extension agreement. But assuming 
that an offer and acceptance was established, his subse- 
quent conduct was such as to defeat the remedy he now 
seeks. Plaintiff contends that he had a valid oral 
extension agreement for 60 days commencing on October 
1, 1957. Subsequent thereto, in response to the adver- 
tisement for bids, plaintiff placed his bid with the city 
for the 5-year contract for the period from October 1, 
1957, to October 1, 1962. This latter contract included 
within its terms the 60-day period of the claimed exten- 
sion of the former contract, which he knew was to be 
an exclusive contract for the collection of garbage in 
the city for the stated period. At the consideration of 
the bids on September 12, 1957, plaintiff was present 
when the bids were opened and considered, and the 
contract awarded to Vicars. He admits in his testimony 
that he did not object or make it known that he was 
claiming a valid extension agreement for the first 60 
days of the exclusive contract upon which he bid. He 
did not furnish insurance policies required until Septem- 
ber 30, 1957, a date subsequent to the consideration of 
the bids and the letting of the contract to Vicars. His 
conduct indicates a complete acquiescence in the manner 
pursued by the city in awarding the contract for 5 
years commencing with October 1, 1957, with full knowl- 
edge on his part. Under such circumstances no basis 
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exists for the granting of equitble relief with respect 
to the asserted extension agreement. In Propst v. Board 
of Educational Lands & Funds, 156 Neb. 226, 55 N. W. 
2d 653, an injunction suit involving a similar situation, 
this court said: “He made no effort to have the court 
by order in this case delay or postpone the sale proceed- 
ings until the case could be heard and decided. On the 
contrary he, will full knowledge of all the facts, con- 
curred and assisted in, and became the beneficiary of 
the sale of the lease on the land, the identical thing he 
was by this action asking the court to prevent. His 
conduct was inconsistent to a degree sufficient to defeat 
the granting by the court of the relief he asked.” 

The general rule is that a party may lose his right to 
an injunction through his own acquiescence in a breach 
by the other party. Acquiescence may be shown in 
various ways, such as delay in making objection, or by 
consenting to the breach in question, whether the con- 
sent is express or implied from acts inconsistent with 
an intention to enforce the terms of the contract. 43 C. 
J. S., Injunctions, § 80, p. 554. 

Plaintiff contends that the council did not authorize 
the contract with Vicars by the required vote. Without 
giving consideration to the question as to whether or 
not plaintiff could properly raise this question, we shall 
determine the merits of plaintiff’s contention. The evi- 
dence shows the following: At the council meeting 
held on September 12, 1957, a motion to accept the bid 
of Vicars was duly made and the vote of the council 
thereon was equally divided. The mayor voted in the 
affirmative and declared the motion carried. The plain- 
tiff contends that the mayor was not authorized to vote 
on the motion and consequently the motion failed of 
adoption. Under section 16-503, R. R. S. 1943, the mayor 
of a city of the first class is not authorized to cast the 
deciding vote on a resolution, order, or ordinance to 
enter into a contract or to accept work done under a 
contract. See Rohrer v. Hastings Brewing Co., 83 Neb. 
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111, 119 N. W. 27. The action of the council in accept- 
ing the bid of Vicars on September 12, 1957, was there- 
fore a nullity. The evidence shows, however, that the 
city council, on September 30, 1957, with a majority of 
the council voting in the affirmative, ratified and con- 
firmed the acceptance of the bid of Vicars and author- 
ized the mayor to execute the contract with Vicars. The 
action of the council in this respect was sufficient to 
authorize a valid contract. It is a familiar rule, con- 
sistently upheld by this court, that where the power to 
contract exists but was irregularly exercised, it may 
subsequently be adopted or ratified with the same re- 
sulting effect as though properly done under previous 
authority. Neisius v. Henry, 142 Neb. 29, 5 N. W. 2d 
291. 
. The plaintiff contends also that the contract between 
the city and Vicars was void because no sufficient ap- 
propriation of funds had been made to cover the obliga- 
tion of the contract as required by section 16-501, R. R. 
S. 1943. In this connection we do not think the plaintiff, 
suing in his individual capacity, can properly raise this 
issue. Such an issue can be raised only by a party to 
the contract or by a taxpayer of the city. In the instant 
case, the plaintiff brings the action in his capacity as an 
unsuccessful bidder. He does not allege that he is a 
taxpayer or that he brings the action as such. It is 
fundamental that one who brings a representative action 
against a municipality must allege and prove that he is 
such a taxpayer. 64 C. J.S., Municipal Corporations, § 
2164 (3), p. 998. An unsuccessful bidder in the letting 
of a contract is not a proper party to bring a representa- 
tive action. 43 C. J. S., Injunctions, § 120, p. 659, and 
cases therein cited. We necessarily conclude that plain- 
tiff cannot properly raise the question as to whether or 
not a proper appropriation of funds has been made to 
cover the obligation of the contract between the city 
and Vicars. 

The defendant contends that he was the low bidder at 
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the contract letting and entitled as a matter of law to 
the contract for the collection and disposal of garbage. 
The nature of the contract required that bids be made 
on various phases of the operation of collecting and dis- 
posing of garbage. The city was required to pay for 
the operation of the sanitary land fill in securing the 
burial of garbage, rubbish, and trash. Plaintiff bid $500 
a month on this item. Vicars’ bid thereon was $400 a 
month. Plaintiff bid $1.50 a month as the customer 
charge for the collecting of garbage with a reduced 
charge of $1.25 a month if paid by the 10th of the month. 
Vicars’ bid was also $1.50 a month as the customer 
charge with a reduced charge of $1.35 a month if paid 
by the 10th of the month. The proposed bids provided 
for an alternative bid for the disposal of garbage if the 
city at some future time installed an incinerator. Plain- 
tiff bid $300 a month if this alternative operation came 
into existence. Vicars made no bid on the alternative 
operation. There is evidence in the record of improper 
disposal of garbage by the plaintiff under the terms of 
his previous contract with the city. 

The difference in the two bids was sufficient to au- 
thorize the exercise of discretion by the council in deter- 
mining the lowest responsible bidder. While the impli- 
cation of section 73-103, R. R. S. 1943, is that contracts 
will be awarded to the lowest bidder, the money bid may 
not always constitute it the lowest responsible bid. 
Plaintiff relies upon State ex rel. Woodruff-Dunlap Print- 
ing Co. v. Cornell, 52 Neb. 25, 71 N. W. 961, but in that 
case, which involved a contract for printing, the only 
possible difference in the bids was the price bid. We 
held that the lowest bid must be accepted under such 
circumstances, and that no discretion existed in award- 
ing the contracts. In the instant case there were dif- 
ferences in the amounts bid on the various phases of the 
operation as it affected the city and the users of the 
service. There was discretion to be exercised by the 
council in determining the lowest responsible bid. 
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Where the evidence indicates that a city council, in exer- 
cising its judgment, acted honestly upon the facts be- 
fore it in the belief that its action was for the best in- 
terests of the city, and there is no showing that it acted 
arbitrarily, or from favoritism, ill will, fraud, or collu- 
sion, or similar motives, it is not the province of the 
courts to substitute their judgment for that of the 
city council. State ex rel. Nebraska B. & I. Co. v. Board 
of Commissioners, 105 Neb. 570, 181 N. W. 530. It is 
presumed that a city council acts in good faith, with 
honest motives, and for the purpose of promoting the 
public good and protecting the public interest. Best v. 
City of Omaha, 138 Neb. 325, 293 N. W. 116; 43 Am. Jur., 
Public Works and Contracts, § 64, p. 806. In the Best 
case we said: “The term ‘responsible’ as used in the 
statute is not limited in its meaning to mere financial 
responsibility, but includes within its purview the gen- 
eral ability and capacity of the bidder to perform the 
work, his facilities and suitability for the task, and 
those qualities which he must necessarily have in order 
that he be able to perform the contract strictly in accord- 
ance with its terms.” Under the foregoing holdings of 
this court we find nothing in the record that warrants 
a judicial review of the action of the city council in 
determining Vicars to be the lowest responsible bidder. 

Plaintiff contends that the failure of Vicars to make 
an alternative bid to become effective if and when the 
city installed an incinerator, nullifies his bid and any 
right to the garbage contract. We think not. This situ- 
ation was before the court in State ex rel. Nebraska B. 
& I. Co. v. Board of Commissioners, supra, wherein it 
was said: “In the proposal to bidders certain items of 
the work to be let were submitted in the alternative. 
At the time of the opening of the bids, the board de- 
cided upon those items which were to be considered as 
the basis for the letting of the contract, and announced 
such conclusion.” The court approved this manner of 
determining the lowest responsible bidder. If alterna- 


866 NEBRASKA REPORTS [Voxt. 169 
Day v. City of Beatrice 


tive bids may be disregarded in awarding a contract to 
the lowest responsible bidder, we fail to see any reason 
why alternatives on which no bids were made may not 
likewise be disregarded in awarding a contract. We find 
no merit in plaintiff’s claim that Vicars’ bid is nullified 
for failing to make an alternative bid. If the city council 
had concluded to award the contract on the basis of 
the alternative bids, Vicars would have, of course, no 
standing as a bidder. 

The defendants throughout this case have insisted 
that there is a misjoinder of parties defendant and a 
misjoinder of causes of action. While we have deter- 
mined the issues on the merits, the foregoing conten- 
tions of the defendants are not without merit. An un- 
successful bidder is not a proper party to bring an in- 
junction suit to prevent an unlawful expenditure of 
funds by public officials unless he is also a taxpayer, 
which must be properly alleged and proved. Ina suit in 
equity a representative cause of action cannot properly 
be joined with an individual cause of action. Niklaus 
v. Abel Construction Co., 164 Neb. 842, 83 N. W. 2d 904. 
An unsuccessful bidder has no contractual right to en- 
force. The plaintiff by his bid proposed to contract 
for certain work, but his bid was not accepted. It was 
a proposal only that bound neither party, and as it was 
never consummated by a contract the city acquired no 
rights against the plaintiff nor he against the city. The 
injury, if any, resulting from the rejection of his bid 
fell upon the public and not upon him personally. We 
do not say that in a proper case a bidder may not com- 
pel the acceptance of his bid where the rejection of it 
appears to be wholly arbitrary or fraudulent, and against 
the interests of the public. But ordinarily an unsuc- 
cessful bidder for public work has acquired no legal 
right to protect, either in law or equity, since the letting 
of contracts to the lowest bidder is regarded as being 
for the benefit of the public and not for individual bid- 
ders. State ex rel. Hron Bros. Co. v. City of Port Wash- 
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ington, 265 Wis. 507, 62 N. W. 2d 1. See, also, Anno- 
tation, 80 A. L. R. 1392; 43 Am. Jur., Public Works 
and Contracts, § 65, p. 808. 

Clearly, plaintiff has no cause of action against the 
defendants Vicars, either for an injunction or for money 
damages. Talbot Paving Co. v. City of Detroit, 109 
Mich. 657, 67 N. W. 979, 63 Am. S. R. 604. He has sought 
relief as an unsuccessful bidder on grounds that are 
available only to a party to the contract or a taxpayer 
in a representative capacity, neither of which he alleged 
himself to be. He joined Vicars as a defendant although 
he had no valid cause of action against him, either in 
law or equity. While there is a misjoinder of parties 
defendant and of causes of action, which have not been 
unobserved by this court, we find, as did the trial 
court, that the plaintiff, on the evidence adduced on 
the merits of the case, is not entitled to equitable re- 
lief. The judgment of the district court is affirmed. 

AFFIRMED. 


In RE APPLICATION OF CHICAGO, Rock IsLAND & PAcIFIc 
RAILROAD COMPANY ET AL. 

Cuicaco, Rock IsLanp & Paciric RaILRoap COMPANY ET 

AL., APPELLEES, V. HEBRON CHAMBER OF COMMERCE ET AL., 


APPELLANTS. 
101 N. W. 2d 448 


Filed March 4, 1960. No. 34728. 


1. Public Service Commissions: Appeal and Error. On appeal to 
the Supreme Court from an order of the Nebraska State Rail- 
way Commission, while acting within its jurisdiction, the ques- 
tion for determination is whether or not the order is arbitrary 
and unreasonable. 

2. Public Service Commissions: Railroads. The purpose of com- 
mission control of railroads is to secure adequate, sustained 
service for the public at a minimum cost. The commission is not 
in the position of an owner. It has a duty to the railroads as 
well as to the public. It must protect and conserve the invest- 


868 NEBRASKA REPORTS [ Vou. 169 
Chicago, R. I. & P. R.R. Co. v. Hebron Chamber of Commerce 


ments in the railroads and insure a reasonable return to rail- 

roads that are efficiently maintained and operated. 

It is the duty of a earrier to seek, and of 
regulatory agencies to permit, the elimination of those services 
and facilities that are no longer needed or used by the public 

. to any substantial extent. 
When an application is made to discontinue 
an existing service or facility the issue presented is primarily 
to be determined by the public need or lack of need therefor, 
as distinguished from local convenience, for there is a general 
duty imposed upon railroads to provide those services to the 
public for which there is public need. In deciding such issue 
the cost of providing the service in comparison to the revenue 
derived therefrom is an important element to be considered 
although not necessarily controlling thereof. 
However, when the duty sought to be discon- 
tinued is one of convenience rather than necessity the questions 
of expense to the company, the volume of business done, service 
required in meeting community needs, revenue return therefrom, 
and relative benefit to the public served are factors which 
cannot be disregarded. 

Unless public necessity requires, the discretion 
of the railroad company in establishing and maintaining its 
stations should not be interfered with. 

7. Railroads. The facilities and services to be furnished by a 
railroad company at any station need only be just, reasonable, 
and adequate to the requirements of the station, and should 
in a measure be commensurate with the patronage and receipts 
from that portion of the public to whom such service is rendered. 
The need for agency service should not be measured by financial 
results alone, but should be measured also by the agent’s use- 
fulness to the company as well as to the public. 

A carrier is not required to make expenditure of earn- 
ings, from a particular community in the community where 
earned, in excess of the requirements of reasonable service. 

9. Public Service Commissions: Railroads. The matter of time 
necessary to be devoted to the performance of duties by an 
agent of a railroad is a matter of importance in determining 
whether or not the railway commission acted arbitrarily and 
unreasonably in denying an application for the discontinuance 
of an agency. 


10. The ruling of the Nebraska State Railway 
Commission or of this court on the question of discontinuance 
of an agency at any given time does not amount to an adjudi- 


cation for the future. It is only a judgment on the condition 
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presented by the application and relates only to the time and 
conditions presented. 
APPEAL from the Nebraska State Railway Commission. 
Affirmed. 


Leonard J. Germer and W. O. Baldwin, for appellants. 
Chambers, Holland, Dudgeon & Hastings, for appellees. 


Heard before CARTER, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and BosLaucu, JJ. 


WENKE, J. 

This is an appeal from an order of the Nebraska State 
Railway Commission granting the Chicago, Rock Island 
& Pacific Railroad Company and the Railway Express 
Agency authority to discontinue the agency at Hebron, 
Nebraska, and to retire the depot. 

The Chicago, Rock Island & Pacific Railroad Com- 
pany and the Railway Express Agency filed their joint 
application with the Nebraska State Railway Commis- 
sion on January 6, 1958, for the purpose of obtaining 
the authority granted them. The Hebron Chamber of 
Commerce, consisting of some 87 business men of Hebron, 
and the Hebron Industrial Development Corporation, a 
corporation organized by some 90 professional and busi- 
ness men of Hebron to bring new business to that city, 
filed their written protest to the application and were 
represented by counsel at a public hearing held thereon 
on March 12, 1958, at the courthouse in Hebron. Al- 
though the hearing was held on March 12, 1958, the 
commission did not act on the application until June 
12, 1959, a year and 3 months later, when it granted 
the applicants the authority which they sought. There 
is no reason shown for this delay. The protestants 
thereupon filed a motion for rehearing and have taken 
this appeal from the overruling thereof. 

We shall herein refer to the Chicago, Rock Island & 
Pacific Railroad Company as the Rock Island; to Rail- 
way Express Agency as the Express Agency; and to the 
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Nebraska State Railway Commission as the commission. 

We have often stated the rule applicable on appeal 
from an order of the commission as follows: “On appeal 
to the Supreme Court from an order of the Nebraska 
State Railway Commission, while acting within its jur- 
isdiction, the question for determination is whether or 
not the order is arbitrary and unreasonable.” Chicago 
& N. W. Ry. Co. v. Save the Trains Assn., 167 Neb. 
61, 91 N. W. 2d 312. See, also, Skeedee Independent 
Tel. Co. v. Farm Bureau, 166 Neb. 49, 87 N. W. 2d 715; 
Chicago, B. & Q. R. R. Co. v. Keifer, 160 Neb. 168, 69 
N. W. 2d 541; In re Application of Chicago, B. & Q. R. 
R. Co., 152 Neb. 367, 41 N. W. 2d 165; In re Application 
of Union P. R. R. Co., 149 Neb. 575, 31 N. W. 2d 552; 
Thomson v. Nebraska State Railway Commission, 143 
Neb. 52, 8 N. W. 2d 552. 

‘Hebron is the county seat of Thayer County and has 
a population of some 2,000 inhabitants. It is serviced 
by two railroads, the Burlington and the Rock Island. 
The Rock Island runs a branch line from Fairbury, Ne- 
braska, on its main line to Ruskin, Nebraska. The city 
of Hebron is located on this branch line. A mixed 
train is now being operated over this branch line from 
Fairbury to Ruskin and return on 3 days of each week, 
that is, Monday, Wednesday, and Friday. However, 
very few passengers ride this train as only two tickets 
were sold by the agent in Hebron in 1957, for a total 
revenue of 75 cents. This train hauls only carload ship- 
ments, for all L. C. L. (less than carload) shipments 
handled by the Rock Island are transported by motor 
trucks operated by the Rock Island Motor Transit Com- 
pany, a subsidiary. It should be noted that the appli- 
cation does not seek to have any of these transportation 
services discontinued nor does the order of the com- 
mission so authorize. It is only the convenience of 
securing some of these transportation services by the 
people of Hebron through the service of an agent lo- 
cated in a depot at that point that is of concern here, 
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for it is the plan of the Rock Island to have its agent 
at Deshler, which is some 9 miles from Hebron, per- 
form the duties now being performed by its agent at 
Hebron. 

The present agent at Hebron is on a 5-day, 40-hour 
week, Monday through Friday. A survey of his posi- 
tion shows that he is actually busy about 2 hours and 
40 minutes of each day, of which 1 hour and 20 minutes 
are consumed in maintenance (housekeeping) work. 
This leaves a maximum of about 1 hour and 20 minutes 
of work that would be transferred to the agent at 
Deshler if the change is made. A survey of the agent’s 
work at Deshler, who is also on a 5-day, 40-hour week, 
Monday through Friday, shows that he is actually busy 
about 5 hours a day, thus he will not be overburdened 
by the transfer of this work to his position. The aver- 
age cost to the Rock Island in 1955, 1956, and 1957 for 
operating its depot and maintaining an agent at Hebron 
was in excess of $5,000 a year. This will be covered in 
more detail hereinafter. 

As we said in Chicago & N. W. Ry. Co. v. Save the 
Trains Assn., supra: “The purpose of commission con- 
trol of railroads is to secure adequate, sustained serv- 
ice for the public at a minimum cost. The commission 
is not in the position of an owner. It has a duty to the 
railroads as well as to the public. It must protect and 
conserve the investments in the railroads and insure a 
reasonable return to railroads that are efficiently main- 
tained and operated.” See, also, In re Application of 
Chicago, B. & Q. R. R. Co., supra; In re Application of 
Union P. R. R. Co., supra; Thomson v. Nebraska State 
Railway Commission, supra. 

In this respect we said in Chicago, B. & Q. R. R. Co. 
v. Keifer, supra: “It is the duty of a carrier to seek, 
and of regulatory agencies to permit, the elimination 
of those services and facilities that are no longer needed 
or used by the public to any substantial extent.” See, 
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also, In re Application of Chicago, B. & Q. R. R. Co., 
supra. 

When an application is made to discontinue an existing 
service or facility the issue presented is primarily to 
be determined by the public need or lack of need there- 
for, as distinguished from local convenience, for there 
is a general duty imposed upon railroads to provide 
those services to the public for which there is public 
need. In deciding such issue the cost of providing the 
service in comparison to the revenue derived therefrom 
are important elements to be considered although not 
necessarily controlling thereof. See, Chicago & N. W. 
Ry. Co. v. Save the Trains Assn., supra; Chicago, B. & 
Q. R. R. Co. v. Keifer, supra; Chicago, B. & Q. R. R. Co. 
v. Order of Railroad Telegraphers, 155 Neb. 387, 52 N. 
W. 2d 238; In re Application of Chicago, B. & Q. R. R. 
Co., supra; In re Application of Chicago, B. & Q. R. R. 
Co., 152 Neb. 352, 41 N. W. 2d 157. 

However, as stated in Thomson v. Nebraska State 
Railway Commission, supra: ‘“* * * when the duty 
sought (to be discontinued) is convenience rather than 
necessity the questions of expense to the company, the 
volume of business done, service required in meeting 
community needs, revenue returned therefrom, and rela- 
tive benefit to the public served, are factors which can- 
not be disregarded.” 

As stated in In re Application of Union P. R. R. Co., 
supra, by quoting from Chicago, R. I. & P. Ry. Co. v. 
Nebraska State Railway Commission, 85 Neb. 818, 124 
N. W. 477, 26 L. R. A. N. S. 444: “* * * unless public 
necessity requires, the discretion of the railroad com- 
pany in establishing and maintaining its stations should 
not be interfered with.” See, also, Chicago, B. & Q. R. R. 
Co. v. Keifer, supra. 

We said in Thomson v. Nebraska State Railway Com- 
mission, supra: “The facilities and services to be fur- 
nished by a railroad company at any station need only 
be just, reasonable and adequate to the requirements of 
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the station, and should in a measure be commensurate 
with the patronage and receipts from that portion of the 
public to whom such service is rendered. The need for 
agency service should not be measured by financial 
results alone, but should be measured also by the agent’s 
usefulness to the company as well as to the public.” 

In Chicago, B. & Q. R. R. Co. v. Keifer, supra, 
we said: ‘A carrier is not required to make expendi- 
ture of earnings, from a particular community in the 
community where earned, in excess of the requirements 
of reasonable service.” 

“The matter of time necessary to be devoted to the 
performance of duties by an agent of a railroad is a 
matter of importance in determining whether or’ not 
the railway commission acted arbitrarily and unrea- 
sonably in denying an application for the discontinuance 
of an agency.” In re Application of Union P. R. R. 
Co., supra. 

After analyzing the evidence adduced in detail ‘his 
commission found that there was no public need for an 
agent at Hebron and, based thereon, authorized the 
agency to be discontinued and the depot to be retired. 
The evidence is correctly analyzed by the commission 
and fully supports its order; however, we shall herein 
set forth some of the salient features thereof. 

As we have already stated none of the transportation 
facilities and services for hauling carload and L. C. L. 
shipments to and from Hebron by the Rock Island will, 
in any respect, be curtailed by the granting of the 
order. There will be some changes in the method of 
handling shipments which, in some instances, will cause 
some inconvenience to a small number of the public 
using such facilities and services while, in other in- 
stances, they will provide better service. 

The accounting method used by the Rock Island for 
assigning revenue and system operating costs is suffi- 
ciently realistic and practical for the purpose for which 
it is intended. See Chicago & N. W. Ry. Co. v. Save 
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the Trains Assn., supra. System operating costs are 
ascertained by taking all of the expenses of the Rock 
Island for any 1 year and deducting therefrom the 
direct amounts expended by it for station employees 
and station maintenance over the entire system. Using 
this method the system operating costs in 1955 were 
69.97 percent of revenue received; in 1956, 70.98 per- 
cent of revenue received; and in 1957, 72.51 percent 
of revenue received. These are the 3 full calendar 
years immediately preceding the hearing on March 12, 
1958. By using the accounting methods that it did the 
Rock Island assigned $13,530.33 of revenue to Hebron 
for the year 1955; $7,131.97 for the year 1956; and 
$17,573.18 for the year 1957. These totals included its 
carload operations at Gilead, Nebraska, which were 
handled through the agent at Hebron as the Rock Island 
has neither a station nor agent at Gilead. The Rock 
Island also assigned $9,467.17 of its system operating 
expenses to Hebron for the year 1955; $5,062.27 for the 
year 1956; and $12,742.31 for the year 1957. These 
sums, when taken together with the actual direct oper- 
ating expenses had by the Rock Island in connection 
with maintaining its depot and agent at Hebron in the 
year 1955 of $4,715.26; in 1956 of $5,189.10; and in 1957 
of $5,579.24, left a net loss for that station in the sum 
of $652.10 for 1955; $3,119.40 for 1956; and $748.37 for 
1957. These losses would be much higher if the rev- 
enue received from the business done at Gilead was 
not included in that assigned to Hebron. It will be 
observed that the average cost of maintaining a depot 
and agent at Hebron, which could be saved if the order 
of the commission is affirmed, is $5,161.20 per year. 

We shall hereinafter discuss the effect of the changes 
authorized by the commission’s order on the situation as 
it presently exists. 

Insofar as the carload shipments being sent from or 
received at Gilead are concerned, there being 120 car- 
loads sent and 9 received in the 3-year period from 
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1955 through 1957, it would appear they could be han- 
dled through the agent at Deshler as well as is now 
being done through the agent at Hebron. No real -in- 
convenience would result to the users of the transporta- 
tion facilities and services of the Rock Island at Gilead. 

During these same 3 years there were 173 carloads re- 
ceived and 61 sent from Hebron, or an average of 4.8 
plus received and 1.7 minus carloads sent per month. 
The incoming carloads will, with very few exceptions, 
be handled the same as they are now, that is, set out at 
a proper place for the consignee thereof to unload as 
most inbound carloads are prepaid. The same would 
be true even if such carload shipment is not prepaid 
if the consignee is on the approved credit list of the 
Rock Island or has given it a bond to cover the pay- 
ment of the freight, for then the car would be set out for 
unloading and the consignee billed for the freight. If 
that is not done, then, if the freight is not prepaid, the 
consignee will have to get in touch with the agent at 
Deshler for the car, together with the way bill, would 
be carried through Hebron to that point. However, if 
the consignee gets in touch with the agent at Deshler 
immediately and pays the freight then the car could 
be returned to Hebron on the same day and set out, 
thus causing very little delay or inconvenience. If a 
carload shipment arrives on a shipper’s order it would 
be carried through to Deshler and the consignee would 
have to get the bill of lading from the bank, take it to 
the agent at Deshler, and pay the freight before the 
car could be set out for unloading. However, the divi- 
sion superintendent testified he is not aware of a car- 
load ever having been received at Hebron on a ship- 
per’s order. ; 

Shippers of carload lots out of Hebron would have 
to call the agent at Deshler instead of the agent at 
Hebron to get a car spotted for loading. This could 
be done at the expense of the Rock Island. When 
loaded the shipper can either fill out a bill of lading 
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and send it by motor truck to the agent at Deshler or 
he can have the agent at Deshler fill it out and sign ‘it 
and, in either situation, it can then be mailed to the 
consignee, or any other person designated by the ship- 
per, with a copy to the latter. This would be a little 
more inconvenient than at present but nothing of any 
serious nature. We think that the shippers and con- 
signees of carload shipments would be put to very little 
inconvenience if the change was made and certainly 
all the transportation services that are now available 
to them would still be available. 

At present incoming L. C. L. shipments, when they 
arrive in Hebron by truck, are taken to the depot and 
left there. They are then delivered to the consignee 
by dray. If the change is made the truck, instead of 
taking incoming L. C. L. shipments to the depot, will 
deliver them directly to the consignee. This should re- 
sult in some benefit to those receiving L. C. L. ship- 
ments. During the past 3 years these have averaged 
about 22 per month. If a shipment coming in is not 
prepaid then similar arrangements for its delivery to 
the consignee will have to be made as in case of car- 
load shipments. For those frequently receiving ship- 
ments that are not prepaid, this can be done by getting 
on the approved credit list of the Rock Island or by 
putting up a bond with it to cover such charges. Dur- 
ing this same period of time about 10 L. C. L. shipments 
per month were made from Hebron. This presents a 
somewhat more difficult situation for the shipper if he 
wishes to send the shipment prepaid. If he does not he 
can call the agent at Deshler and have it picked up. 
Major shippers of L. C. L. shipments could make ar- 
rangements to send their shipments prepaid without 
going to Deshler by getting on the approved credit list 
or by putting up a bond, but there undoubtedly will 
be a small number of individuals who make only an 
occasional shipment who would have to go to Deshler 
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to send such a shipment prepaid. Deshler is 9 miles 
from Hebron. 

The agent of the Rock Island has been handling the 
Express Agency’s business for a commission of 10 per- 
cent of the charges made on both outgoing and incoming 
express. This commission is in addition to his regular 
salary as agent and is not paid by the Rock Island. 
The express is presently carried by motor trucks of the 
Rock Island Motor Transit Company and delivered to 
and picked up from the depot in Hebron. If the present 
order of the commission is affirmed it is the intention 
of the Express Agency to get some other agent in 
Hebron to handle its business there. If it can, it will 
be handled by these motor trucks in the same manner 
as L. C. L. shipments and there would be no change in 
the service. If the Express Agency cannot get some- 
one to handle its business in Hebron then it will be 
handled through the agent of the Rock Island in Deshler. 

As to passenger traffic, there were 14 tickets sold 
in Hebron in 1955; 9 in 1956; and 2 in 1957. Thus it 
becomes evident that no inconvenience will result to 
the public of Hebron in this area. United States mail 
is already being carried by a Star Route System, so 
it cannot be affected by the change. The agent at 
Hebron receives calls for Western Union and transmits 
them by telephone to the agent at Superior, Nebraska, 
for Western Union has no wire service at Hebron. For 
this service he gets a commission which is in addition 
to his regular salary as agent. No inconvenience will 
result to the public of Hebron, for if any of them need 
the services of Western Union they can call the agent 
at Superior as well as the agent at Hebron. There will 
also be some inconvenience in handling claims for dam- 
ages to incoming shipments, both carload and L. C. L. 
Now they are handled through the agent at Hebron and, 
if the change is made, they will be handled through the 
agent at Deshler. This will cause a slight but insigni- 
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ficant delay. However, there were only 11 claims made 
in 1957. 

There are other minor matters touched on by the 
witnesses but which we do not feel have sufficient im- 
portance to warrant their discussion. We have touched 
on the principal service rendered to Hebron by the Rock 
Island and the Express Agency and, to a certain ex- 
tent, outlined the effect on the public’s use of these 
services and the inconvenience, if any, that they may 
or will suffer by reason of the change authorized. We 
do not set out all of the details in relation thereto be- 
cause, to do so, would greatly lengthen this opinion 
without serving any useful purpose. We do think, as 
the commission held, that the inconveniences, if any, 
that may be experienced by the public of the city of 
Hebron and the surrounding territory in using the trans- 
portation facilities and services of the Rock Island and 
the Express Agency do not justify requiring the Rock 
Island to expend in excess of $5,000 per year to avoid 
them. In view thereof we do not find the order of the 
commission to be either unreasonable or arbitrary, and 
therefore affirm its order granting the authority re- 
quested by the Rock Island and the Express Agency. 

In view of certain statements made by the appellants’ 
counsel we quote the following from Chicago, B. & Q. 
R. R. Co. v. Keifer, supra: “The ruling of the Ne- 
braska State Railway Commission or of this court on 
the question of discontinuance of an agency at any 
given time does not amount to an adjudication for the 
future. It is only a judgment on the condition pre- 
sented by the application and relates only to the time 
and conditions presented.” See, also, In re Application 
of Union P. R. R. Co., supra; Thomson v. Nebraska 
State Railway Commission, supra. 

AFFIRMED. 
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EVELYN GOTFREY, APPELLANT, V. SHIZUO SAKURADA ET AL., 
APPELLEES. 
101 N. W. 2d 470 


Filed March 4, 1960. No. 34735. 


1. Workmen’s Compensation: Appeal and Error. An appeal to 
this court in a workmen’s compensation case is considered and 
determined de novo upon the record. 

2. Workmen’s Compensation. A compensable injury within the 
Workmen’s Compensation Act is one caused by an accident 
arising out of and in the course of the employment. 

An accident within the Workmen’s Compensation Act 

is an unexpected and unforeseen event happening suddenly and 

violently and producing at the time objective symptoms of 
injury. 


In order to recover, the burden of proof is upon the 

claimant in a workmen’s compensation case to establish by a 

preponderance of the evidence that personal injury was sustained 

by the employee by an accident arising out of and in the 
course of his employment. 

. An award of compensation under the Workmen’s 

Compensation Act may not be based on possibilities, probabili- 

ties, or speculative evidence. 

The rule of liberal construction of the Workmen’s 
Compensation Act applies to the law, not to the evidence of- 
fered to support a claim by virtue of the law. The rule does not 
dispense with the necessity that claimant shall prove his 
right to compensation within the rules above set forth nor does 
it permit a court to award compensation where the requisite 
proof is lacking. 

7. Witnesses. The value of the opinion of an expert witness is 
dependent on, and is no stronger than, the facts on which it is 
predicated. The opinion has no probative force unless the 
premises upon which it is based are shown to be true. 


ApPpeEAL from the district court for Scotts Bluff County: 
RICHARD VAN STEENBERG, JUDGE. Affirmed. 


Lawrence W. Rice, for appellant. 
Wright, Simmons & Harris, for appellees. 


Heard before Carter, MEessMorE, YEAGER, CHAPPELL, 
WENKE, and Bostaucu, JJ. 
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CHAPPELL, J. 

Plaintiff, Evelyn Gotfrey, filed a petition in the Ne- 
braska Workmen’s Compensation Court against defend- 
ants, Shizuo Sakurada, Fred Ikeya, and Harry Hada, 
copartners, doing business as Eagle Cafe in Scottsbluff, 
seeking workmen’s compensation for alleged injuries to 
her back caused by an accident arising out of and in 
the course of her employment by defendants on March 7, 
1958. Defendants’ answer denied generally, then ad- 
mitted that plaintiff was so employed by defendants on 
March 7, 1958, but alleged that any disability presently 
suffered by plaintiff was not the result of anything 
that occurred in the course of her employment. 

After a hearing before one judge of the compensation 
court, a judgment was rendered which dismissed plain- 
tiff’s action because plaintiff had not carried the burden 
of proof necessary to establish any right to an award 
of compensation. In that connection, it was found that 
there was no credible evidence, medical or otherwise, 
tending to prove that the symptoms and disability of 
which plaintiff complained resulted from the alleged 
accident on March 7, 1958. At a rehearing before the 
compensation court sitting en banc, such dismissal of 
plaintiff’s action was affirmed. In that connection, it 
was found that the evidence was insufficient to prove 
with any degree of certainty that the symptoms and 
disability of which plaintiff complained resulted from 
an accident as alleged by her. Thereafter, plaintiff 
appealed to the district court for Scotts Bluff County, 
where, after hearing, a judgment was rendered which, 
for like reasons, affirmed the judgment rendered by 
the compensation court sitting en banc, and dismissed 
plaintiff’s petition. Thereafter, plaintiff’s motion for 
new trial was overruled, and she appealed, assigning 
in substance that the judgment was not supported by 
the evidence. We do not sustain the assignment. 

In Jones v. Yankee Hill Brick Manuf. Co., 161 Neb. 
404, 73 N. W. 2d 394, we reaffirmed that: “An appeal 
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to. this court in a workmen’s compensation case is con- 
sidered and determined de novo upon the record. 

“A compensable injury within the Workmen’s Com- 
pensation Act is one caused by an accident arising out 
of and in the course of the employment. 

“An accident within the Workmen’s Compensation 
Act is an unexpected and unforeseen event happening 
suddenly and violently and producing at the time ob- 
jective symptoms of injury. 

“In order to recover, the burden of proof is upon the 
claimant in a compensation case to establish by a pre- 
ponderance of the evidence that personal injury was 
sustained by the employee by an accident arising out 
of and in the course of his employment. 

“An award of compensation under the Workmen’s 
Compensation Act may not be based on possibilities, 
probabilities, or speculative evidence. 

“The rule of liberal construction of the Workmen’s 
Compensation Act applies to the law, not to the evi- 
dence offered to support a claim by virtue of the law. 
The rule does not dispense with the necessity that 
claimant shall prove his right to compensation within the 
rules above set forth nor does it permit a court to 
award compensation where the requisite proof is lack- 
ing.” See, also, Feagins v. Carver, 162 Neb. 116, 75 N. 
W. 2d 379; Shanhols v. Scottsbluff Bean & Elevator 
Co., 168 Neb. 626, 97 N. W. 2d 220. 

In the light of such rules, we have examined the 
record, which, as summarized, discloses the following: 
On the evening of March 7, 1958, plaintiff was employed 
by defendants as a pantry girl in defendants’ restau- 
rant. Plaintiff’s husband had divorced her on Decem- 
ber 26, 1957, but she was still going with him before 
and at the time of this trial. Plaintiff worked 7 days a 
week, and her salary averaged $35 a week. She tes- 
tified that about 9 p. m., as she started to go down 
into the basement over an open stairway to get 
some. supplies, she slipped and fell on the top step 
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and “hit on the lower part of my back and on my 
shoulder” then she slid down the stairs three or four 
steps. Later, she testified “I, also, hit my head” and 
that “I finished work that night” but had a headache 
and “TI didn’t feel good all night long.” She had no other 
pain at that time. She went to work the next day and 
worked off and on for a few days. Thereafter, she 
claimed that she began to have backaches, so on March 
10, 1958, she consulted with her physician with whom 
she had previously consulted on February 22, November 
21, and November 22, 1957. She did not call such physi- 
cian as a witness in her behalf, and although she had also 
consulted with other physicians, she did not call some 
of them as witnesses. Her physician was called as a 
witness by defendants. Plaintiff’s purpose in consulting 
with him was to determine whether or not she was 
pregnant. She testified that at that time she told her 
physician about her fall and back pain. However, her 
physician testified that on March 10, 1958, plaintiff said 
nothing about a fall and made no complaint of back 
pain. His written records made at that time verify his 
testimony. He testified that a thorough examination 
was made on March 10, 1958, showing no abnormalities 
except tenderness to pressure of the ligaments that 
go to the uterus and a small amount of blood found in 
the cervical os. Her condition was diagnosed as “pos- 
sible pregnancy, threatened abortion.” He gave her a 
prescription and she was “sent home to get off her feet.” 
After plaintiff had called him while at work, he ex- 
amined her again in a hospital on March 13, 1958, at 
which time she first told him about the fall. That ex- 
amination revealed a somewhat enlarged uterus, a 
slightly dilated cervix, and a small amount of material 
fragments which were removed from the uterus for ex- 
amination by the pathologist, who reported his diag- 
nosis as “Acute suppurative endometritis” which is an 
inflammation of the uterus. His report said in part: 
“From the areas of exudation and necrosis one wonders 
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whether there has not been some previous instrumenta- 
tion in this patient, but the appearance of the endo- 
metrium would not suggest that implantation has re- 
cently occurred.” With regard thereto, plaintiff’s physi- 
cian testified that plaintiff was not pregnant when he 
examined her in the hospital, but “ ‘Whether she was 
or was not pregnant prior to her visit to my office, I 
do not know, but suspicion that some instrumentation 
had been done prior to this time, and fear probably 
prompted her to seek medical attention.’” He also tes- 
tified that he could find no evidence of back trouble 
or injury to her back as a result of the fall on March 
7, 1958; that he “couldn’t state that she had any disabil- 
ity”; and that the condition found in her uterus could 
not have resulted from a fall. 

Plaintiff left the hospital March 15, 1958, and went 
back to work for defendants about March 23, 1958, al- 
though she claims that she did not feel good in her 
back and felt tired and weak. Thereafter, she worked 
almost steadily until July 20, 1958, but claimed that 
her back condition got worse and she had pain in her 
back while working, so she quit and has performed no 
remunerative work since. 

Another physician who examined plaintiff at her 
counsel’s request on October 15, 1959, was called as a 
witness by plaintiff. He gave her a thorough exam- 
ination and detailed the extent thereof in his testimony. 
The substance of his testimony was that his examina- 
_ tion showed plaintiff to be a normal, healthy person. 
After comparing his own X-rays with X-rays taken by 
another physician on February 16, 1959, he testified: 
“I can’t see very much wrong anyplace,” and that: 
“There are no physical findings at present to substan- 
tiate a claim of injury as a result of the fall * * *. All 
her symptoms are subjective * * *.” In commenting 
upon an X-ray report of a radiologist, he said: “Well, 
I agree with it because he says it is perfectly normal.” 
He thought that some inflammation might exist around 
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plaintiff’s lumbosacral joint, but that everything else 
was essentially normal. 

Another physician called as a witness by plaintiff 
examined her on February 16, 1959. In her history, she 
told him about a fall on March 7, 1958, while employed 
by defendants; that she had no severe pain at the time: 
and that she finished work that day. She related her 
hospital experience and that she was off work because 
of back pain which was aggravated by heavy lifting. 
Such physician’s examination disclosed: “* * * a well 
developed, well nourished white female in no apparent 
pain or distress”; and that “she walks erect, no stoop 
or limp * * * she stands erect; she has a minimal an- 
terior-posterior lumbar sacral curve, less than you would 
normally see.” Her extremities disclosed nothing sig- 
nificant, and “Straight leg raising was 80 degrees bi- 
laterally”; that “There was no parethesia or anesthesia”; 
and that “there was some adnexa tenderness,” but “no 
masses.” Such tenderness could be accounted for by a 
threatened or incomplete abortion about a year before. 
He found some ‘‘tenderness along both sacro-iliac joints” 
and his “impression at that time was” that she had a 
“functional low backache,” which had no “organic basis.” 
Thereupon he sent her to a hospital for X-rays, but he 
“did not find any definite organic disease” or “organic 
basis” for the back pain about which plaintiff com- 
plained. He found no “evidence of nerve root irrita- 
tion,” and he “did not find any evidence indicating * * * 
that her present complaints are the result of that al- 
leged accident” on March 7, 1958. 

At the request of plaintiff's counsel, an orthopedic 
surgeon in Cheyenne, Wyoming, examined plaintiff on 
March 9, 1959. Pursuant to a stipulation, his testi- 
mony with regard to plaintiff’s condition was contained 
in a letter addressed to plaintiff’s counsel as of March 
20, 1959. The history given to him by plaintiff was as 
follows: “She advised me that she had injured her 
back in March of 1958 when she slipped and fell down 
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stairs. Her feet flew out from under her and she fell, 
striking her back against the edge of some steps. She ex- 
perienced immediate onset of back pain which has been 
present since. The pain is constant; however, it is more 
severe on occasions. The patient continued to work 
until July of 1958. At that time she was forced to quit 
because of back pain. She became progressively worse. 
She localized the pain to the low back area and stated 
that it involved both hips and passed into both legs. 
The left leg was more involved than the right. The 
pain passed to the level of the calf, in both legs. Cough- 
ing and sneezing do not aggravate her pain, nor do 
changes in the weather. Leg pain appeared within the 
past three or four months. Lying down apparently 
relieves the discomfort on occasion. Occasionally she 
is forced to walk with a limp. She advised me that she 
has a tingling sensation in the legs and occasionally the 
aching nature of the pain is broken by episodes of sharp 
pain in the mid back as if something slips. She has 
experienced no previous back trouble. Her past his- 
tory reveals that she has undergone no surgery. She 
has had no serious illnesses. She has been married 
and is divorced.” 

Such physician reported that on physical examina- 
tion, plaintiff “localized her pain to the lumbo-sacral 
area of the back” and “She was extremely tender” over 
that area “on palpation and percussion.” He found that 
“There was a pelvic tilt to the right. The left shoulder 
was higher than the right shoulder.” He further found 
that “The range of motion present in the back was 
limited slightly to the terminal ranges of motion.” A 
copy of the report of his X-rays taken March 9, 1959, 
recited that “‘The hips are unremarkable. The pelvis 
proper shows no abnormality. The sacroiliac joints ap- 
pear normal * * *. Other than slight narrowing of the 
joint space at the Ld Sl level, no abnormality is seen 
in the lumbar spine.’ ” 

It was his opinion that plaintiff was “suffering from 
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mild lumbo-sacral disc disease which could have oc- 
curred from the alleged injury and on the basis of the 
history she presents, did.” (Italics supplied.) It was 
further his opinion that “her present condition is mild 
and of a non-surgical nature” but “There may be some 
psychosomatic element to this problem” and he felt 
that she did have “a temporary partial disability which 
can be fixed at the present time at 10% of the body as 
a whole.” 

In that connection, it will be noted that his report 
does not disclose that he was ever advised of plain- 
tiff’s history of suspected pregnancy and possible abor- 
tion. 

As we view it, the opinion of such orthopedist with 
regard to the cause of plaintiff’s disability, if any, is 
based primarily upon the history given to him by plain- 
tiff. However, such history is certainly magnified and 
concealed as well in material respects to fit the occasion, 
and is contrary to plaintiff's own testimony and the 
testimony of' her physicians heretofore recited. Such 
orthopedist evidently based his opinion primarily upon 
plaintiff's recited fact that there was an immediate pres- 
ence of pain in her back on the night of the fall which 
has persisted ever since, and other statements made by 
plaintiff which are simply not supported by the facts. 
Without in any manner criticizing the able orthopedist, 
we point out that he was simply misled by plaintiff and 
was thereby mistaken. 

In that connection, we have held that: “The value of 
the opinion of an expert witness is dependent on, and is 
no stronger than, the facts on which it is predicated. 
The opinion has no probative force unless the premises 
upon which it is based are shown to be true.” Hamil- 
ton v. Huebner, 146 Neb. 320, 19 N. W. 2d 552, 163 
A. L. R. 1. See. also, Williams v. Watson Bros. Transp. 
Co., 145 Neb. 466, 16 N. W. 2d 199. Such rule is appli- 
cable and controlling herein with reference to the ortho- 
pedist’s testimony. 
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A chiropractor who practiced in Scottsbluff, was called 
as a witness for plaintiff. He testified that his duties 
were “primarily to relieve nerve impingements, pri- 
marily of the spine.” He first saw plaintiff on July 11, 
1958, when she gave him a history of having fallen 
down some stairs at defendants’ cafe several months 
previously when she hurt her lower back; that a few 
days later, she was admitted to a hospital for a mis- 
carriage; and that she had worked part of the time and 
needed something to relieve the pain in her lower back 
on the right side and around in front. The chiropractor 
testified that he found some tenderness in plaintiff’s 
lower back around the fifth lumbar portion, so on the 
third visit he took X-rays of plaintiff's back, one of 
which showed the “right ilium is slightly lower than 
the left” and a slight curvature of the spine, but he 
could not say what caused it. Another X-ray showed 
“a normal lumbar” but the “Sacral angle is a little 
more pronounced” which plaintiff may have had “at the 
time of injury or since that injury. That I don’t know.” 
He also found an abnormal “anglation up above the 
lumbar vertebrae” which he could not say was caused 
by an injury. However, he thought that you couldn’t 
tell whether or not the condition shown in the X-rays 
would cause disability to perform any work or labor. 
He testified that he had no way of knowing whether 
the conditions he found were caused by any accident 
in recent months or theretofore; and that the condition 
shown by the X-rays was not such that he could say 
whether it was a natural condition or was caused by 
accident or something else. He found a congenital ab- 
normality of the lumbar vertebrae which was of no sig- 
nificance. The last time he saw plaintiff was on July 
23, 1958, and he testified that the condition in which he 
found plaintiff at the times he treated her was one that 
might be caused by something other than her fall in 
March 1958. 
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In the light of the evidence heretofore set forth, and 
rules of law heretofore cited, we conclude that the 
judgment of the trial court should be and hereby is af- 
firmed. All costs are taxed to plaintiff. 

AFFIRMED. 


INDEX 


Abatement and Revival. 


The pendency of a former suit by the same parties 


may be shown in abatement when a judgment in 
such suit would be a bar to a judgment in the 
second action. That one is an equitable action and 
the other a suit at law is immaterial if both suits 
are based upon substantially the same facts. Jour- 
don v. Commonwealth Co. weicccccccescccscccrececececessereneces 


Acknowledgments. 


1. 


. Actions. 


1. 


Any conveyance or encumbrance of the homestead 
of a married person is absolutely void and unen- 
forceable unless voluntarily executed and acknowl- 
edged by both husband and wife. Mazanec v. Lin- 
coln Bonding & Ins. CO. cicsecccccccsccccecccscsecseccecscesseecceenaee 
Any conveyance or encumbrance of real estate, ex- 
ecuted and delivered, is valid between the parties, 
though not lawfully acknowledged nor witnessed, and 
is sufficient to convey or encumber the land de- 
scribed therein, with the exception of the home- 
stead of the grantor. Mazanec v. Lincoln Bonding 
CDNB: CO se citiccestccctetressiessiehacsetiatintie sehen becvaav i Ngubscncuelovas 


A cross-petition for the partition of real estate 
owned in joint tenancy by the parties to a divorce 
action, in a suit in which the cross-petitioner al- 
leged that the parties were never husband and wife, 
is not germane to the divorce action and cannot 
be properly joined therewith. Ropken v. Ropken 
Property rights not growing out of the marriage 
relation cannot properly be joined with an action 
for divorce. Ropken v. Ropkeen ........ccccccccecsecccesecsenensee 
A litigant must maintain his equitable action upon 
equitable grounds or fail, even though he may 
prove a good cause of action at law on the trial. 
Jourdon v. Commonwealth Co. ....-.sccccacccssessssscccesseeners 
If a cause of action for equitable relief and a cause 
of action at law are joined and equitable relief is 
not granted, the court is without authority to de- 
termine the issue of personal liability and render 
a judgment on the cause of action at law. Jourdon 
v. Commonwealth CoO. ........1sccseeneccececeesteceeeseeesssessseuseves 
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In such a situation the cause of action at law must 
be determined as any other law action and should 
be retained by the court for that purpose. Jourdon 
V. Commonwealth C0. i....c..c1c-scceccessncserscececeesstssesensense 
An action for the purpose of legitimating or de- 
termining the paternity of a child born out of 
wedlock and obtaining support and maintenance 
for such child depends upon statutory authority for 
its maintenance. Paltani v. Creel ..0...0..ccceecescseeseeees 
In an action the sole purpose of which is to have 
determined the paternity of a child born out of 
wedlock, the proceeding must be in accordance with 
the provisions of the statute. Paltani v. Creel .......... 
In this case a valid cause of action within the 
meaning of statute relating to children born out of 
wedlock has not been pleaded or proved. Paltani 
Ds CrCl. eiccse sas as Daoe dacssacie s cetea neath tsteeancccngsstade niesetetess 
In an equity suit a representative cause of action 
may not be properly joined with a personal cause 
of action. Day v. City of Beatrice .00........ccceeccsccceseeeees 
Where a plaintiff joins as a party defendant, a 
person against whom he has no cause of action, 
either in law or equity, such person is not a 
proper party defendant and an attack for mis- 
joinder of parties defendant is valid. Day v. City 
Of  Bemtri0e: «22.55.58 i eedab aetna daa Aeon ete ts 
The inclusion of causes of action in a petition 
which the plaintiff is without standing to main- 
tain is subject to attack for misjoinder of causes 
of action. Day v. City of Beatrice 0.0.0... 


Adverse Possession. 


1. 


A claim of title to land by adverse possession 
must be proved by actual, open, exclusive, and 
continuous possession under a claim of ownership 
for the statutory period of 10 years. Vrana v. Stuart 
If one by mistake as to the boundary line enters 
upon and takes possession of land of another, claim- 
ing it as his own to a definite and certain bound- 
ary by an actual, open, exclusive, and continuous 
possession thereof under such claim for 10 years 
or more, he acquires title thereto by adverse pos- 
session. Vrana v. Stuart -2......-..cce-ccccccecseseesenecsnsceeenee 
The fact that a person never actually claimed to 
own a disputed tract of land and that his use and 
possession of it was based on a mistaken belief as 
to the boundary line of the tract is not a controlling 
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Alteration 
1. 


factor in determining whether or not his possession 
was adverse. Vrana v. Stuart ......-1:--.cscceceeceeeeeeeees 
The possession of the occupant is not less ad- 
verse because he took and had possession of it inno- 
cently and through mistake. It is the visible and 
exclusive possession with intention to possess the 
land occupied under the belief that it belongs to him 
that constitutes its adverse character. Vrana v. 
DEUArE = oh ar ee ed sess tie ara lee ees 
The title to land becomes complete in the adverse 
occupant when he and his grantors have maintained 
an actual, continued, notorious, and adverse pos- 
session thereof, claiming title to the same against 
all persons, for 10 years. Thomas v. Flynn ............ 
If the adverse possession of the occupant is a 
continuation of the possession of a -prior adverse 
possessor claiming title, and such occupant claims 
title from such prior possessor, then the possession 
of the occupant may be tacked to that of such prior 
possessor. Thomas v. Fly mt o.............cceccceneecccesessseceenene 
Where there is no evidence that a claimant and 
his predecessors in title have been in open, notorious, 
hostile, and uninterrupted possession of land for 10 
years or more, his claim to title by adverse posses- 
sion necessarily fails. Pallas v. Dailey ........0......... 


of Instruments. 


The filling of blanks in a written instrument is 
not, strictly speaking, an alteration of the instru- 
ment. Where a blank is filled in after the execu- 
tion and delivery of a written instrument, it is a 
question of authority to do so. Mazanec v. Lincoln 
Bonding & IMs. CO. oiseeesscensenseccenecseesssssecesecsceceseseceenecseene 


The right to fill blanks in written instruments after 
execution and delivery is based upon an assumption 
of consent in the absence of specific instructions. 
The leaving of such blanks is considered to imply 
authority to fill them, and creates an agency in the 
receiver to do so in the way contemplated by the 
maker. Mazanec v. Lincoln Bonding & Ins. Co. .... 
A material alteration, already made, may be ratified 
and adopted subsequently; and in such case the 
instrument, as altered, will be binding. Mazanec 
v. Lincoln Bonding & Ins. Co. o...cccccccceccesesccescenscseceeneee 
Any act or conduct showing an intention to recog- 
nize the instrument as altered is generally suffi- 
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cient to constitute a ratification of the alteration. 
Mazanec v. Lincoln Bonding & Ins. Co. ...........ccccsee00e 


Appeal and Error. 


1, 


An appeal to the district court from action of the 
county board of equalization is heard as in equity. 
Upon appeal therefrom to the Supreme Court it is 
tried de novo. Collier v. County of Logan .............. 
Baum Realty Co. v. Board of Equalization .............. 
Where the evidence shows that the assessed value 
of tangible property has been determined by a 
formula in substantial compliance with statute, which 
has been uniformly and impartially applied, such 
assessed value will not ordinarily be disturbed on 
appeal on evidence indicating a mere difference of 
opinion as to such valuation. Collier v. County of 
LOGON. coceccosceiesistevchetbas tine ranceeateotcucveh aa egetuhevees ete taeodeaite 
To secure a reduction in the assessed value of tan- 
gible property it must be demonstrated by evidence 
that the assessment is grossly excessive or that its 
value has not been fairly and proportionately equal- 
ized, and is a result of arbitrary or unlawful action. 
Collier v. County of Logan .o.cccccccccscscscccccscsescceseseeeeee 


Where a mandate of the Supreme Court makes the 
opinion a part thereof by reference, the opinion 
should be examined in conjunction with the mandate 
to determine the nature and terms of the judgment 
to be entered or the action to be taken thereon. 
Huehle? vy, RUC e: .. cccccecesccassscecksaxcteed ccvencsaccaccdsceeseescesesasededs 


A judgment rendered by the district court which is 
free from error is not rendered invalid by the 
fact that the court gave an incorrect reason there- 
for. Krueger v. Krueger .......2ccccccecccecsececceceseceessseesssonee 


While recital in a journal entry appearing in the 
transcript is presumptively true, an affirmative 
showing in the bill of exceptions that it is not true 
prevails over the presumption. Waite v. State .... 


Amendment of pleadings rests within the discretion 
of the trial court, and error cannot be predicated 
on the action of the court in the absence of an 
abuse of discretion. Anderson v. Moser ..00....0.cc:1cc0-0 


A defective appeal bond which has been approved 
by the court rendering the judgment confers juris- 


. diction on the appellate court to have the defect 


corrected, and the appellate court is required to 
permit an amendment of the bond or to order the 
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15. 
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17. 


filing of a new bond in the furtherance of: justice. 
babe US KAdd et noi cists ee ciae gett ieee pine lag gees 
When a statute requires two sureties upon a bond 
for an appeal, and a bond containing but one surety 
is duly approved by the judge who rendered the 
judgment appealed from, the bond is not void and 
may be amended, State v. Kidder .00...........::e-ecceeceeeees 
When an application is made to amend the appeal 
bond on file or to provide a new one, the proper 
practice is to order the amendment of the bond or 
the filing of a new one within a reasonable time 
designated by the court, and in default thereof to 
direct the dismissal of the appeal. State v. Kidder 
A motion for new trial not filed within time can- 
not form the basis for extension of the time within 
which an appeal can be taken. Lockard v. Lockard 
Except in criminal actions, a notice of intention to 
appeal must be filed within 1 month from the date 
of rendition of judgment or order overruling a 
motion for new trial. Lockard v. Lockard ................ 
It is necessary that a notice of appeal shall be 
filed within time prescribed by statute in order to 
confer jurisdiction upon the Supreme Court to en- 
tertain the appeal. Lockard v. Lockard ...............2-... 
Ricketts v. Continental Nat. Bank o00........cccccccseo 
In the absence of a bill of exceptions, the Supreme 
Court will presume that the trial court had before 
it competent evidence on which to base its findings 
sustaining the order of which complaint is made. 
Lockard v, Lock ard 00....c.ccsccccceccecccceceeeeescesceeecessesecsseeneneee 
The Supreme Court takes judicial notice of the man- 
datory requirements of the statute as to the neces- 
sity and time of filing a notice of appeal, and the 
effect of failure to comply therewith. Pallas v. 
Daley <2 ec tales trans Sik eee Meee 
The Supreme Court is without jurisdiction to enter- 
tain an appeal from the district court unless notice 
of appeal is filed in the office of the clerk of the 
district court within 1 month after rendition of the 
judgment or decree, or within 1 month from the 
overruling of a motion for new trial timely filed in 
the cause. Pallas v. Dailey .....cccccceccccccecscecesessceceeeteees 
In determining whether or not there is evidence 
sufficient for submission of a case to a jury, the 
function of the Supreme Court is not to weigh evi- 
dence, but to ascertain whether or not there is 
evidence to sustain the verdict. Harris v. Pullen .... 
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The question of the qualification of a witness to 
state an opinion rests largely in the discretion of the 
trial court, and its ruling will not be disturbed 
on appeal unless there is a clear showing of abuse 
of discretion. School Dist. No. 162 v. Grosshans 
a 5 ee 
Where the amount of a judgment is sustained by 
evidence as to which no objection is made and the 
defeated party makes no complaint as to the amount 
of the judgment, there is no reversible error in an 
instruction on the measure of damages. School 
Dist. No. 162 v. Grosshans & Petersen, Ince. ............ 
A slight error in an instruction will not cause a 
reversal of the judgment, where it is manifest the 
party complaining was not prejudiced thereby. 
School Dist. No. 162 v. Grosshans & Petersen, Inc. 
An objection to the admission of evidence cannot 
be considered by the Supreme Court for some rea- 
son not properly and timely raised at the trial. 
Fugate UV. State ..ceeeeeeceeeeeeccccceeessneecenenteenceeesenseeensceseacens 
The granting or refusing of a new trial rests in 
the sound discretion of the trial court, and its ruling 
thereon will not be disturbed unless there has 
been a clear abuse of such discretion. Fugate v. 
DS UGEE - ooze ante CARR al esc ah ed cect eecheedecetae cs 
When the Supreme Court determines the law of 
the case on appeal, the trial court is bound thereby 
and its judgment in accordance therewith will not 
ordinarily be disturbed on a subsequent appeal. 
Peterson: Vi Vile ciel ci. testo cateccsees anise sees eassee 
Armbruster v. Stanton-Pilger Drainage Dist. 
Prlliqam Vv. SEQ) oe eeceeeceeceecceescecceeceeceeceeeeeeseseeeseeeenseensee 
If other and different issues of fact and of law re- 
lating thereto have been properly adduced and pre- 
sented in a new trial, the law of the case is not 
controlling thereof in a subsequent appeal. Peterson 
ME WGC. aces cede 52h casas oes Saat aeae Eee oh escheat lease 
Armbruster v. Stanton-Pilger Drainage Dist. ........ 
It is error to refuse a request for a jury trial in 
an action at law, but where the one making the re- 
quest has no substantial cause of action or defense, 
and the judgment of the trial court is the only one 
which could have been rendered in the case, such 
refusal is error without prejudice for which the 
judgment will not be reversed. Robb v. Central 
Credit, Comper 22 sic neo sc iNav ctecas ttle ek ele aa ae 
A judgment of the trial court in sustaining a mo- 
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34. 
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tion for a directed verdict should be affirmed when 
the plaintiff fails to prove a material allegation of 
his petition essential to the proof of his case. 
Bushon Vv. Flom o.......cceeeececenccneeneseecereeeeceeseenreceneeeseneee 
In an action in equity it is the duty of the Supreme 
Court to try it de novo on the record and to reach 
thereon an independent conclusion. Wegner v. West 
On appeal, the authority of the Supreme Court 
is no greater than that of the trial court with refer- 
ence to entry of judgment notwithstanding the ver- 
dict. Springer v. Henthorn ............ccecsccseseeeseceeneneeeee 
In order that assignments of error as to the ad- 
mission or rejection of evidence may be considered, 
appropriate reference must be made to the specific 
evidence against which objection is urged. Spring- 
OF Us HONE OFN 22.0225 oo ccscta secs clea dash desc tecceosvoenus néctinvtieekeoee ee 


Function of assignments of error in brief on appeal 
to Supreme Court stated. Pulliam v. State ............ 
The decision of an appellate court becomes the law 
of the case, and the legal effect of evidence once 
determined will not be reconsidered on a second 
appeal where there has been no material change in 
the evidence on the second trial. Pulliam v. State 
In the assessment of property for taxation, the pre- 
sumption of proper official action disappears where 
competent evidence is introduced on appeal to the 
contrary. Thereafter the question is one of fact 
to be determined from evidence, unaided by pre- 
sumption. Baum Realty Co. v. Board of Equaliza- 
CRON aoa ae es ae  Raales heaes etna tad cb hada 
If the evidence discloses that the value of real 
estate for assessment purposes was arbitrarily de- 
termined without explanation of the method used 
or elements considered, the value thus fixed is not 
supported by competent evidence and is legally 
erroneous. Baum Realty Co. v. Board of Equaliza- 
ELON: cakes cusivincdeeasésnesesncteiandcnscseuonstdarslontauniocemeciurisahA ai tedete 
On appeal from the action of a county board of 
equalization, where the county introduces no compe- 
tent evidence of the value of the property involved, 
the evidence offered by the taxpayer will be accepted 
as established for the purpose of establishing a 
prima facie case. Baum Realty Co. v. Board of 
BQualizatto mn: ~ 20. scsstecdicoc ces eecel thls ccsdadte des cc bvhesaucebcasucseestuasens 
On an appeal to the Supreme Court from an order 
of the railway commission, administrative or leg- 
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islative in character, the only questions to be de- 

termined are whether the commission acted within 

the scope of its authority and whether the order com- 

plained of is reasonable and not arbitrarily made. 

Preisendorf Transp., Inc. v. Herman Bros., Inc. .... 693 
36. Rulings by the Interstate Commerce Commission in 

dealing with the subject of transportation by com- 

mon carriers in interstate commerce may properly 

be considered by the railway commission, and by 

the Supreme Court on appeal therefrom, when deal- 

ing with comparable situations in intrastate com- 

merce. Preisendorf Transp., Inc. v. Herman Bros., 

TNCs wees re Mie ccclces cs acess Needs Seaiaca de seati cee steel assyeboatesaeshasetiscsneets 693 
87. In an equity action the Supreme Court will, in 

determining the weight of evidence which is in 

irreconcilable conflict on a material issue, consider 

the fact that the trial court observed the witnesses 

and their manner of testifying. Smith v. Wade .... 710 

Commonwealth Co. 0. FQUver o..c..c-ccccceccceseccsscrsssenecesecneee 795 
88. It is mandatory that the trial court, without re- 

quest, correctly instruct the jury as to all issues in 

the case which are supported by evidence, and a 

failure to do so ordinarily constitutes prejudicial 

error. Rickertsen v. Carskadon .0...0....ccccccccccsscseseeeee 744 
39. By statute, any dissatisfied common carrier may 

appeal to the Supreme Court of Nebraska from any 

ruling of the railway commission upon which there 

has been a hearing. Strasheim v. Martin ............ 787 
40. The procedure to obtain a reversal, modification, 

or vacation of any order or regulation made and 

adopted, upon which a hearing has been had before 

the railway commission is provided by statute. 

Strashetm Vv. Marta -...0.....ccecccccceeceececceeeeeeenseeessseesencennseess 187 
41. The Legislature has provided that any order of 

the railway commission upon which there has been 

a hearing before the commission is reviewable for 

the purpose of securing its reversal, vacation, or 

modification. Strasheim v. Martin ..00....ccccccceeceees 787 
42. A trial court has no inherent power, directly or 

indirectly, to extend time for taking appeal. Ricketts 


v. Continental Nat. Banke o......22.c-cccccccecccceeeeesscseeeesseeesseee 809 
43. Time allowed for filing of motion for new trial 
stated. Ricketts v. Continental Nat. Bank .......... 809 


44. Where it appears from all the instructions given, 
and the clarity of the evidence adduced at the trial, 
that a claimed error in an instruction could not 
have misled the jury in determining the issues, such 
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45. 


46. 


47. 


48. 


error will not constitute prejudicial error. Baum 
v. County of Scotts Bluff .occccececcccccecccecenseeerseeeteeeeaceos 
Where a certain theory as to the measure of dam- 
ages is relied upon by the parties to the trial as the 
proper one, it will be adhered to on appeal whether 
it is correct or not. Baum v. County of Scotis Bluff 
An instruction which erroneously puts the burden 
of proof on the defendant on a material issue is 
prejudicial to the rights of such defendant and 
ordinarily requires a new trial. Baum v. County 
Of Scotts: BlufP scsb.icdcssti ssl Aside ac dae eecbgisccentestetiees 
On appeal to the Supreme Court from an order of 
the railway commission, while acting within its jur- 
isdiction, the question for determination is whether 
or not the order is arbitrary and unreasonable. 
Chicago, R. 1. & P. R. R. Co. v. Hebron Chamber 
Of COMMETCE  ....cscececeavsccsrsacssenstsccccesccessascsssessncascaransencesees 
An appeal to the Supreme Court in a workmen’s 
compensation case is considered and determined de 
novo upon the record. Gotfrey v. Sakurada ............ 


Attorney and Client. 


1, 


6. 


Attorneys’ fees in divorce proceedings will ordi- 
narily be denied where there appears no reasonable 
justification for the position taken by the party 
claiming them. Ruwuehle v. Ruehle o......cccececcccceeeeeees 
An attorney’s fee is authorized by statute upon re- 
covery against a surety on bond of a motor vehicle 
dealer. Sun Ins. Co. v. Aetna Ins. Co. oc. 
The making of a false jurat or acknowledgment 
by an attorney, while acting as a notary public, 
is a moral delinquency, justifying his suspension 
or disbarment. State ex rel. Nebraska State Bar 
Assn. v. Butterfield  ....cc.ccccccceececcccceesscssesecscesescesecereseee 
The giving of false testimony by an attorney while 
under oath is an act involving moral turpitude 
which justifies suspension or disbarment regardless 
of the fact that he had not been theretofore con- 
victed of the crime of perjury. State ex rel. Nebras- 
ka State Bar Assn. v. Butterfield ..o.cccccctecceccsseeseeee 
The importance of the reputation of an attorney 
in a proceeding to suspend or disbar him from the 
practice of law depends largely upon the facts and 
circumstances of each case. State ex rel. Nebraska 
State Bar Assn. v. Butterfield 22.0. cccccccccescesseceees 
A motion for judgment on the pleadings will lie 
only when, from the face of the pleadings, the 
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moving party is entitled to judgment as a matter 
of law. State ex rel. Nebraska State Bar Assn. 
Vi MOH W: fo vccvconccctzenscecstiens xis dces BeastBccdubbcecceteseecenes hc eence 
It is the duty of the court to render judgment in 
favor of a party where, from the pleadings, such 
party is entitled thereto. State ex rel. Nebraska 
State Bar Assn. v. Mathew .......c...ccecccccceccececceeeceseeoeeee 
Under statute, the district court should, in a par- 
tition case, in the exercise of its judicial discretion, 
apportion attorney’s fees fairly and equitably among 
the attorneys who participated in the case. Stod- 
dard 0. Montgomery  ........cc.cceccccccccceceecesceceetscecsseseceeereneee 
If the district court does not make a fair and 
equitable division of attorney’s fees in a partition 
case and if the failure constitutes an abuse of dis- 
cretion, the Supreme Court will, on an appeal 
therefrom, correct it. Stoddard v. Montgomery .... 
A communication of a client to his attorney, to be 
accorded the privilege of confidence, must be one 
made in the course of professional employment with 
respect to the subject matter thereof and necessary 
and proper to enable the attorney to discharge the 
functions of his office. Castle v. Richards ............ 
The burden of establishing a confidential character 
of a communication made by a client to his attorney 
is on the party who objects to the disclosure of the 
communication. Castle v. Richards ..........::.cccccceseeee 


Automobiles. 


1. 


Under Motor Vehicle Dealer’s License Act, a person 
is defined as ‘every natural person, firm, copart- 
nership, association, or corporation.” Sun Ins. Co. 
Os Aetna Ins. Co: iss odes ed aed edhe R eee aslecceetcaes 
Under Motor Vehicle Dealer’s License Act, a person 
desiring to act as a dealer must file under oath an 
application for a license. Sun Ins. Co. v. Aetna 
ING COs, atts cook Heist anes heteae a EN Salneiekintiee te 
Under Motor Vehicle Dealer’s License Act, a license 
may be revoked when licensee has been found guilty 
of willfully defrauding any person. Sun Ins. Co. v. 
Aetnd, ANS: COs. ccoestieiGh nei alia eek 
Under Motor Vehicle Dealer’s License Act, a dealer 
is required to furnish a corporate surety bond in 
the penal sum of $10,000. Sun Ins. Co. v. Aetna 
TNBA COs Seco c 8 ese a sactscule ea ite ce ecetdavealilalald 
The word operate, as used in motor vehicle stat- 
ute, relates to the actual physical handling of the 
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10. 


ll. 


12. 


13. 


14. 


controls of an automobile by a person while under 
the influence of intoxicating liquor. Waite v. State 
Essential elements of crime of motor vehicle homi- 
cide stated. Rimpley v. State ......ceccecseececssseecsseeeeee 
Duty of driver of an automobile to children stated. 
Pullen Vv. Nove .ocececceccccenccesecsssescesessensnnscnncenecesensecsecscceees 
If a driver has reason to anticipate that a child 
might be near his automobile, it is his duty to see 
that the way is clear before starting the vehicle 
into motion. If he has no reason to anticipate the 
presence of children near his vehicle, negligence can- 
not be predicated on the mere fact that he started 
his vehicle and injured the child. Pullen v. Novak 
Ordinarily a driver is not required to search for 
children on the far side of an automobile he is about 
to start, or for any that may be hidden under- 
neath or in front of it, whom, by exercising rea- 
sonable care, he cannot see before starting. Pullen 
Vio NOVAK Scioto ea siheeitnbioindtebe Wiisednasiteeste 
The “omnibus clause’ of motor vehicle liability 
policies is for the purpose of giving additional in- 
sureds other than person named in liability policy 
as insured, with certain limitations, the benefit of 
the policy, and it extends protection to one per- 
mitted to use motor vehicle, although named in- 
sured may not be liable for accident. Turpin v. 
Standard Reliance IN8. Co. ....eccssecssceccessesseesseseeseeeeees 
The legislative act relating to title and transfer of 
motor vehicles constitutes an authorized exercise of 
police power on the part of the Legislature and 
does not violate any of the provisions of our state 
and federal Constitutions. Turpin v. Standard Re- 
WNC? LNBs CO... ascsienivescssesas cacicsheasediconatiatscbecsestteteesceasle 
A purchaser who receives possession of a motor 
vehicle without obtaining the certificate of title 
thereto, as required by our statutes, acquires no 
title or ownership therein. Turpin v. Standard Re- 
liance Ins. Co. ......- sabegtetens Medes ea GL tec Geeudececanee atin 
The purpose of the act relating to certificates of 
title to motor vehicles and transfers thereof is to 
provide a means of identifying motor vehicles, to 
ascertain the owners thereof, to prevent theft of 
motor vehicles, and to prevent fraud. Turpin v. 
Standard Reliance Ins. Co. ......-ccscsecserscccetececesesneesenees 
A certificate of title to a motor vehicle is generally 
conclusive evidence in this state of the ownership 
of the vehicle. Turpin v. Standard Reliance Ins. Co. 


899 


118 
171 


211 


211 


211 


233 


233 


233 


233 


233 


900 


1b. 


16. 


17. 


18. 


19. 


20. 


21. 


22. 


23. 


INDEX {Vov. 169 


The word “owner” means one who has the legal 
title or rightful title, whether the possessor or not. 
Turpin v. Standard Reliance Ins. Co. .....cccecceeeeee 233 
Under omnibus and proration clauses of policies of 
motor vehicle liability insurance, policy of owner 
of automobile was liable for entire judgment with- 
in policy limits, and policy of driver of automobile 
was excess insurance. Turpin v. Standard Reliance 
WB CO: case dietihieste setae csle so late aisasvebe Won tieeee odes 233 
It is the duty of the driver of a motor vehicle to 
have his vehicle under such reasonable control as 
will enable him to avoid a collision with other ve- 
hicles, assuming that the drivers thereof will exercise 
due care. Harris v. Pullen .oo...cccccccccscsceneccssnesceeneeeeseee 298 
The driver of a motor vehicle has the duty to keep 
a proper lookout and watch where he is driving even 
though he has the right-of-way or is driving on the 
side of the highway where he has a lawful right to 
be. Harris v. Pullen .o.cecccccceceeccceeeecccceececeeeeseeeeceecneceees 298 
THOMAS Vi. OWENS oeeaccceceecccccnccenneceenecereseeccseeesnsececseeeasseees 369 


The driver of a motor vehicle on a highway who 
would otherwise have the right-of-way forfeits that 
right-of-way if he operates the vehicle at an un- 
lawful rate of speed. Thomas.v. Owens ...........:c:00+ 369 
The failure of the driver of a motor vehicle upon 
approaching an intersection to look in the direction 
from which another vehicle is approaching, where 
by looking he could see and avoid the collision 
that resulted, is more than slight negligence as a 
matter of law and defeats recovery. Thomas v. 
OWORS: cdchesechccacscdsiscevicen cretse ce Biaseet end ceil oe ebees Se Battin see ot 369 


When one, being in a place of safety, sees or could 
have seen the approach of a motor vehicle in close 
proximity to him and suddenly moves from the 
place of safety into the path of such vehicle and is 
struck, his own conduct constitutes contributory 
negligence more than slight in degree, as a matter 
of law, and precludes recovery. Thomas v. Owens 369 
The duty of the driver of a motor vehicle to look 
for vehicles approaching on the highway implies 
the duty to see what is in plain sight. Thomas 
V5, “OWENS: sis ccoeian co<pconteeaecctectindeatee woe aeedeat gnc setSes eyed 369 
In order to constitute occupants of an automobile 
joint adventurers, there must be not only joint in- 
terest in the objects and purposes of the enterprise, 
but also an equal right, éxpress or implied, to direct 
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Bail. 


24, 


25. 


26. 


27. 


28. 


29. 


and control the conduct of each other in the oper- 
ation of the automobile. Kleinknecht v. McNulty .... 
When two vehicles approach or enter an intersec- 
tion at approximately the same time, the driver of 
the vehicle on the left must yield the right-of-way 
to the vehicle on the right if it is traveling at a 
lawful rate of speed. Malcom v. Dow .....220.:.::00000 
The drivers of vehicles approach an intersection at 
approximately the same time whenever the two 
vehicles are in such relative position that, upon 
appraisal of all the factors, it would appear to a 
man of ordinary prudence approaching from the 
left that there is danger of collision if he fails to 
yield the right-of-way, Malcom v. Dow W000... 
One having the right-of-way may not on that ac- 
count proceed in disregard of the surrounding cir- 
cumstances and potential dangers. One having a 
right-of-way is not thereby relieved from the duty of 
exercising ordinary care to avoid accidents. Malcom 
We. DDO Ses ciise se ocd otis teas dito .catetastoa awe geen tales ial arveeaskcs 
Where a motorist approaches an intersection from 
the left, looks to his right and observes the im- 
minence of danger of a collision, then swerves to the 
left and accelerates the speed of his vehicle to avoid 
a collision, he is guilty of contributory negligence 
which is more than slight as a matter of law. Mal- 
COM Vs DOG sissies teal Mich nd Easel, satscesbawtaetaceed tsb icles 
Where it appears that a witness has no opportunity 
to formulate a basis for an opinion as to the speed 
of a motor vehicle, it is error to permit him to 
estimate such speed. Malcom v. Dow .00...ecccecceces 
The unlawful operation of a motor vehicle is not 
necessarily an included offense in a prosecution for 
motor vehicle homicide. Olney v. State 00.0000... 


Habeas corpus is available to review the action of 
the district court in fixing the amount of bail. 
Kennedy V. Corrigan ........-cccccccesseccececesecccesssereccssscsccecee 
In a habeas corpus action the fixation of the 
amount of bail is a matter residing in the sound 
discretion of the court. Kennedy v. Corrigan ............ 
Where bail has been fixed the presumption that it 
is reasonable and not excessive prevails until the 
contrary is made to appear. Kennedy v. Corrigan. .... 
In a habeas corpus action, the petitioner and re- 
spondent may adduce evidence bearing on the ques- 
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tion of whether or not the bail fixed is reasonable 
and not excessive. Kennedy v. Corrigan ......0....22..-. 
Matters proper to be considered in fixing bail 
stated. Kennedy ¥. Corrigan ......ccccscccceeccessecscseesceese 


A statutory bond will be construed in the light of 
the purpose for which it is required as expressed 
in the statute. Sun Ins. Co. v. Aetna Ins. Co. ........ 
The legal effect of a statutory bond is as much a 
part of the bond as if in terms incorporated therein. 
Sun Ins. Co. v. Aetna Ins. Co. _.ccesscecceseesessenceccnenseenee 
A defective appeal bond which has been approved 
by the court rendering the judgment confers juris- 
diction on the appellate court to have the defect 
corrected, and the appellate court is required to 
permit an amendment of the bond or to order the 
filing of a new bond in the furtherance of justice. 
Om a «GL: 2 ee 
When a statute requires two sureties upon a bond 
for an appeal, and a bond containing but one surety 
is duly approved by the judge who rendered the 
judgment appealed from, the bond is not void and 
may be amended. State v. Kidder 0... 
When an application is made to amend the appeal 
bond on file or to provide a new one, the proper 
practice is to order the amendment of the bond or 
the filing of a new one within a reasonable time 
designated by the court, and in default thereof to 
direct the dismissal of the appeal. State v. Kidder 


Boundaries. 


1. 


The burden of proof upon an issue as to a bound- 
ary is upon the party having the affirmative of that 
issue. This burden must be established by a pre- 
ponderance of the evidence. Pallas v. Dailey ............ 
A resurvey not shown to have been based upon the 
original survey is inconclusive in determining bound- 
aries, and will ordinarily yield to a resurvey based 
upon known monuments and boundaries of the orig- 
inal survey. Pallas v. Dailey  2...eccccesececescsseeeseseees 


Building and Lean Associations. 


The method authorized by the Legislature for valuing 


the shares or stock of domestic building and loan 
associations results in discrimination against obli- 
gations of the United States. Anderson v. Herring- 
CON, | acese ices spits does Sendaate aocacnceelshobeddkadany ees daaa ceedvaiedisadesasensde see 
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Children Born Out of Wedlock. 


1. 


An action for the purpose of legitimating or de- 
termining the paternity of a child born out of wed- 
lock and obtaining support and maintenance for 
such child depends upon statutory authority for 
its maintenance. Paltani v. Creel 0u..cecccccccccccscscereenee 
In an action the sole purpose of which is to have 
determined the paternity of a child born out of 
wedlock, the proceeding must be in accordance with 
the provisions of the statute. Paltani v. Creel .......... 
In this case a valid cause of action within the 
meaning of statute relating to children born out 
wedlock has not been pleaded or proved. Paltani 
MWe OT CO cK dicsucsteeerssctensasbbietivattsdlsedecaned coniconsesavaters wesbuesats 


Conflict of Laws. 


1. 


Generally, if a judgment in an action provided by 
the law of the forum would impose on the defend- 
ant a more onerous duty than that imposed by the 
law of the state which created the right, or a sub- 
stantially different duty, no action can be main- 
tained. Kindler v. Kindler... sesesececceseesececeeseeenseeeee 
A mere difference between the laws of two states, 
whether in statutory provisions, or otherwise, will 
not necessarily render the enforcement of a cause 
of action arising in one state contrary to the public 
policy of another state. Kindler v. Kindler ........ 
Comity is neither a matter of absolute obligation 
or mere courtesy or good will, but is the doctrine 
under which contracts made, rights acquired, and 
obligations incurred in one state are enforced by 
the courts of another state unless there is some 
definite public policy preventing recognition of such 
right or title. Kindler v. Kindler .00.0......ccccecceseee 
The general rule is that a contract valid in a state 
under its governing law is considered valid every- 
where, and will be enforced everywhere, unless the 
enforcement of the contract would violate the posi- 
tive law or would violate the settled public policy 
of the forum or would work an injury to the state 
or to its citizens. Kindler v. Kindler .000......ccceeeceene 


Constitutional Law. 


1. 


2. 


Substantial compliance with the requirements of 
equalization and uniformity in taxation is all that is 
required. Collier v. County of Logan ..........-..-.---00 
The purpose and effect of home rule charter pro- 
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visions of the Constitution are to render cities, en- 
titled to the benefit of the provisions, as nearly in- 
dependent as possible of state legislation. Moliner 
Ve City Of OMG 22. carsecicececcedccesessccpelecctienscescsneseeeesseteegts 
A city may include in its home rule charter any 
provision for its government that does not conflict 
with the Constitution or any general law of the 
state. Mollner v. City of Omaha .......0....--seeceeeeneeeee 
The requirement of the Constitution that justice be 
administered without delay does not create any new 
rights but is merely a declaration of a general 
fundamental principle. It is a primary duty of the 
courts to safeguard this declaration of right and 
remedy but, where no right of action is given or 
remedy exists under either the common law or some 
statute, this constitutional provision creates none. 
Pullen Vv. Novae ......ccccccccccccccccccesseeccceneseersceseceeeeceeseeeeeeeete 
A legislative act which is amendatory of existing 
laws is unconstitutional where such act does not 
contain the section or sections amended and does not 
repeal said original sections. Thompson v. Commer- 
cial Credit Equipment Corp. ..........--:-:cseccsseesseeeeee 
The method authorized by the Legislature for 
valuing the shares or stock of domestic building and 
loan associations results in discrimination against 
obligations of the United States. Anderson v. Her- 
TUN GQUON: ik Se loesedes es ihn eas Sint aacee dash scents ceda abe Doscesbies 
The use of false testimony or the suppression of 
material evidence in a criminal case, which is with- 
in the knowledge of the prosecution, ordinarily con- 
stitutes a denial of due process of law when it is 
material to the guilt or innocence of the accused 
or to the penalty to be imposed. Fugate v. State 
The due process principle that a prosecutor may 
not knowingly use false testimony or suppress ma- 
terial evidence to obtain a conviction does not ordi- 
narily cease to apply merely because it goes only 
to the credibility of a witness. Fugate v. State .... 
When land is taken outside the boundaries of the 
right-of-way condemned, it constitutes a second tak- 
ing of private property for a public use and lia- 
bility attaches therefor under Article I, section 21, 
of the Constitution. Armbruster v. Stanton-Pilger 
Drainage Dist. .2.......--.----s1cceeceeseeseeseceneecacescenceseeneeceeeetes 
In a suit to recover damages under the constitutional 
provision for damages to property taken or damaged 
for public use, it is immaterial whether the petition 
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14. 


states a cause of action ex delicto or ex contractu. 
If the fact is established that property has been 
damaged for public use, the owner is entitled to 
compensation. Armbruster v. Stanton-Pilger Drain- 
CG @ DIBb soca deze ceses Focpnctidnsa tees caetennthe ducdeodsiedacceusoesiacsiedasscbe 
Due process of law is guaranteed to any person 
charged with a criminal offense by the Constitutions 
of the United States and this state. It includes 
the right to trial by jury and the right to attend 
in person or by counsel. Johnson v. State ..............-. 
The rights to trial by a jury and to be represented 
by counsel are personal privileges which may be 
waived. Johnson Vv. StQte .ceeeccscceessssessscesseseeeceacsenees 
Private property in this state cannot be damaged 
for public use without just compensation therefor 
under the Constitution. Baum v. County of Scotts 
BBUAGG 22shecknsszsocenan itn Wega csivcias gnaerhtcnsdede oaveadatundiessseslal catenins 
Where an irrigation district and a county jointly 
construct a structure across a drainage ditch which 
causes damage to private property, they are liable 
for such damage under self-executing provisions of 
the Constitution. Baum v. County of Scotts Bluff .... 


Continuances. 


1. 


2. 


Contracts. 
1. 


A trial court may in a proper case order a con- 
tinuance on its own motion. Waite v. State ............ 
The refusal of the trial court to grant a continu- 
ance in a criminal action will not constitute revers- 
ible error unless an abuse of discretion is shown 
which is prejudicial to the rights of the defend- 
ant. Smith vu. State ...eccccccccccesececeecececsceceeceesceesteceeeeeee 


The general rule is that a contract valid in a state 
under its governing law is considered valid every- 
where, and will be enforced everywhere, unless the 
enforcement of the contract would violate the posi- 
tive law or would violate the settled public policy 
of the forum or would work an injury to the state 
or to its citizens. Kindler v. Kindler 20.0... 
Every contract is made with reference to, and sub- 
ject to, existing law, and every law affecting such 
contract is read into and becomes a part of the same. 
Turpin v. Standard Reliance Ins. C0. -.....ccsccccececeese 
It is not the province of the court in construing a 
contract to make a new agreement for the parties by 
construction; its duty is confined to the interpre- 
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tation of the one which the parties made for them- 
selves. Richardson v. Waterite Co. -.......cccccccscer seen 
Contracts are to be given a reasonable construction 
in the courts so as to give effect to the intention 
of the parties thereto and carry out, rather than 
defeat, the purpose for which they were executed. 
Richardson v. Watertte Co. ...........cccecccccecceceeteeeeceteeeeeenee 
A rescission is not effective unless the parties to 
the contract are placed in status quo so far as the 
circumstances will permit. Wegner v. West ............ 
Ordinarily in rescission a formal tender of prop- 
erty is not required if it appears that it would 
have been futile. However, a tender may not be 
regarded as valid, even if it appears that at the 
time it was made it would have been futile, if 
there was not a present ability to make the tender 
wood, Wegner v. West oi.c.ceececccccceeeceecerecereseeeeeeeeeees 
A party to a contract may not rescind on account 
of fraud or misrepresentation, or on account of 
breach by the other party, if for an unreasonable 
time after knowledge of the facts giving rise to 
the right he fails to declare a rescission and to dis- 
claim the benefits of the contract. Wegner v. West 
The question of whether or not there has been 
unreasonable delay in effecting a rescission is one 
which resides in the sound discretion of the court in 
the light of the particular facts and circumstances 
disclosed. Wegner 0. West .0.......:ccccccescsecceescesceeeseeseteees 
Rescission by its nature implies the extinction of 
the contract which leaves the parties without a 
right of recovery on the contract itself. Wegner 
09 WW OS be cs sesscebecee ow ctcc conta Sacere i daae cele sica skaeesesiateectoneete 
The rescission of a contract must be in toto and 
the parties must be placed in status quo as far as 
the circumstances will permit. Wegner v. West .... 
Where a party to a contract, with full knowledge 
of the facts and with knowledge of a breach by the 
other party, receives money in the performance of 
the contract the breach will be deemed to have 
been waived. Wegner v. WeSt .........:ccceccccccececseeeeeeees 
The assertion of the rescission of a contract is nulli- 
fied by the subsequent acceptance of benefits grow- 
ing out of the contract. Wegner v. West ....0.000..0.... 
The acceptance of benefits of a contract after 
breach whether before or after action is commenced 
waives the forfeiture. Wegner v. West... 
Where a contract has been established, the measure 
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of recovery is the price agreed upon in the contract 
less the damages sustained by the breach of the 
r same. Rickertsen v. Carskadon .......-.:-0sssceceesnees 


Counties. 

Unless prohibited by statute, a county board may adopt 
such means to assist county officers to properly 
discharge the duties of their offices as in its judg- 
ment it shall deem necessary. Collier v. County 
Of LOG: x scesccecccad ees ce hee asatesietcncckestaneeeteccty deapdatnticteoge 


Courts. 

1. Courts should not usurp the function of tribunals 
created by law for ascertaining the actual value of 
property for tax purposes or constitute themselves 
a taxing board or board of equalization. Collier 
MD, Corrnty of Logan  .u..ececccecccsecccececserccecceceecessccsesnereee 

2. The requirement of the Constitution that justice: 
be administered without delay does not create any 
new rights but is merely a declaration of a general 
fundamental principle. It is a primary duty of the 
courts to safeguard this declaration of right and 
remedy but, where no right of action is given or 
remedy exists under either the common law or some 
statute, this constitutional provision creates none. 
Pullen, ti NOOK <2. s02scs6sisen sect titi Revshecade de Hee 


Criminal Law. 
1. Rule with respect to sufficiency of circumstantial 
evidence to sustain a conviction stated. Rimpley 
Di SSUObE eet 8 oe eR es ee 
2. It is the province of the jury to pass upon the 
sufficiency of circumstances to sustain a conviction 
subject to the rule that, assuming the facts which 
the evidence tends to establish, the facts can be 
accounted for upon no rational theory which does 
not include the guilt of the accused. Rimpley 
(ARES 5 3 2a eee OI TES Sea Rn eT ee 
3. Error may not be claimed because of the nature of 
cross-examination if it was not on the trial chal- 
lenged by timely and proper objection thereto. Rimp- 
ley Wit SEAte: foe ee oe Ste eh 
4. <A plea of nolo contendere in a criminal action may 
not be used in evidence in a civil action against 
the party making the plea, but where a judgment has 
been entered on the plea, the record is competent 
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evidence of the fact of conviction. State ex rel. 
Nebraska State Bar Assn. v. Mathew 000... 
The fact that an accomplice has been guilty of will- 
ful false swearing on a material matter is a cir- 
cumstance that may possibly, in a particular in- 
stance and situation, make his testimony unworthy 
of belief on its face, if it lacks corroboration. Smith 
Ds SEALE. ae ates ales vectra tel wh le Re ig aor tit 
Instruction in criminal case respecting the con- 
sideration to be given to the testimony of an ac- 
complice was sufficient to adequately protect the 
rights of accused. Smith v. State .o.....0.c.tcceessecseeeenee 
A collateral fact or circumstance is admissible as 
corroborative evidence when it tends in any rea- 
sonable degree to establish a material issue in the 
case. Smith Vv. State oo... ccccceecceeeccseseececeecteeceeeceeeceseesene 
The evidence of other acts is admissible in a crim- 
inal prosecution if they evidence a conspiracy, 
knowledge, design, disposition, plan, or scheme, or 
other quality, bearing upon the particular act 
charged. Smith v. State o.eececceccececcecccceesecscescessecesseneees 
A jury has the right to disregard the entire testi- 
mony of a witness if it believes that the witness 
has willfully testified falsely on any material 
matter. Smith v. State o..ceececccecescccccccesseesecseccsceeseenees 
The refusal of the trial court to grant a continu- 
ance in a criminal action will not constitute re- 
versible error unless an abuse of discretion is 
shown which is prejudicial to the rights of the 
defendant. Smith v. State 2..cccccccccccceccecceeeeensceteees 
Where the trial court has instructed generally as 
to the issues of a criminal prosecution, error can- 
not be predicated on its failure to instruct as to a 
particular phase of the case, where no proper in- 
struction has been requested. Smith v. State ............ 
Under statute, a new trial may be granted in a 
criminal case for any of the reasons enumerated 
therein, including misconduct of the jury, which 
affect materially the substantial rights of the de- 
fendant. Fugate v. State ..ecccecccccccccsscceectecsceeeseees 
It is provided by statute that no judgment shall be 
set aside, or a new trial] granted, in any criminal 
case, if the Supreme Court, after an examination of 
the entire cause, shall consider that no substantial 
miscarriage of justice has actually occurred. Fu- 
gate. State 2.50 ico ie nl seek lh escent 
As a general rule a verdict will not be set aside 
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15. 


16. 


17. 


18. 


19. 


20. 


21. 


22. 


for reasons that would be sufficient to disqualify 
a juror in a challenge for cause, which existed be- 
fore the juror was sworn, but which was unknown 
to the accused until after the verdict, unless it 
appears from the whole case that the substantial 
rights of the accused were materially affected by 
the fact that the juror served in the case. Fugate 
We SEOEE! | oxcd. ct sh 2 cocesel Siu, docz ab natdgbawsonesensncd vegies 
Where it appears that a juror made a one-dollar 
bet on the penalty that would be imposed on the 
defendant before he was sworn as a juror, which 
was unknown to the defendant until after the ver- 
dict, and his actions as a juror were wholly in- 
consistent with his interest in the result of the 
bet, it cannot be said that defendant was prejudiced 
by his serving on the jury. Fugate v. State .......... 
It is within the discretion of the court to permit in 
rebuttal the introduction of evidence not strictly 
rebutting. Fugate v. State -......eeccseeecceeeeeeeeeeeeesersees 
The receiving, over objection, of evidence of an 
immaterial fact constitutes no ground for a reversal, 
unless it is shown that such evidence is prejudicial 
to the complaining party. Fugate v. State .............. 
The correctness of a trial court’s ruling on the 
admission of evidence must be determined by the 
record before it at the time the ruling was made. 
Such ruling presents a question of law which can- 
not be presented to the trial court by motion for a 
new trial through the medium of affidavits. Fugate 
Ws SEACe: cp Go es oe staat scee tee ah acta eed teedaeten owen 
The use of false testimony or the suppression of 
material evidence in a criminal case, which is with- 
in the knowledge of the prosecution, ordinarily 
constitutes a denial of due process of law when it 
is material to the guilt or innocence of the accused 
or to the penalty to be imposed. Fugate v. State .... 
The due process principle that a prosecutor may 
not knowingly use false testimony or suppress ma- 
terial evidence to obtain a conviction does not 
ordinarily cease to apply merely because it goes 
only to the credibility of a witness. Fugate v. State 
A new trial will not ordinarily be granted for newly 
discovered evidence which, when produced, will 
merely impeach or discredit a witness who testified 
at the trial. Fugate v. State 2... ceeeceee eee 
The granting or refusing of a new trial on the 
ground of newly discovered evidence rests in the 
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sound discretion of the trial court, and its ruling 
thereon will not be disturbed unless there has been 
a clear abuse of such discretion. Fugate v. State 
The Supreme Court may not in a criminal case 
resolve conflicts in or weigh the evidence or pass 
upon the credibility of witnesses. Wright v. State 
It is implicit in a verdict of guilty that the jury 
decided all controverted questions of fact unfavor- 
ably to the accused and the Supreme Court will not 
disturb the verdict if based on evidence unless as 
a matter of law it is insufficient to support a finding 
of guilt beyond a reasonable doubt. Wright v. State 
Requirements for laying a foundation for admission 
of confession in evidence in a criminal case stated. 
Olney Ve StQbe  cccsscci ics ca ticcdti ice Cecnesseceuttes cteiedeckcieseeeest 
While a voluntary confession is insufficient, standing 
alone, to prove that a crime has been committed, it 
is, nevertheless, competent evidence of that fact, 
and may, together with sufficient corroborative cir- 
cumstances, establish the corpus delicti as well as 
the defendant’s guilty participation. Olney v. State 
In a prosecution for homicide, it is not proper 
to give an instruction submitting lesser offenses un- 
less such an instruction is applicable and authorized 
by the evidence. Olney v. State o..c.ccccccecceccscesecsenecseees 
Where the punishment of an offense created by 
statute is left to the discretion of the court, to be 
exercised within certain prescribed limits, a sen- 
tence imposed within such limits will not be dis- 
turbed unless there appears to be an abuse of dis- 
cretion. Olney v. State Eds 
Maller: i [Stabe cessccsei 2, Gakseces acto bioasisacietsie te abe 
In the absence of any appearance of prejudice the 
violation of an order for the segregation or seques- 
tration of witnesses on a trial does not furnish 
a basis for granting a new trial. Miller v. State .... 
Due process of law is guaranteed to any person 
charged with a criminal offense by the Constitutions 
of the United States and this state. It includes the 
right to trial by jury and the right to attend in 
person or by counsel. Johnson v. State 0.00... 
The rights to trial by a jury and to be repre- 
sented by counsel are personal privileges which may 
be waived. Johnson v. State oo..ccecccecccccccesceeeeceee 


Customs and Usages. 


1, 


Upon the issue of negligence or contributory negli- 
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Damages. 


gence, evidence of the ordinary practice or of the 
uniform custom, if any, of persons in the perform- 
ance of acts under similar circumstances like those 
which are alleged to have been done negligently is 
generally competent evidence. Brackman v. Brack- 


Custom need not be pleaded in negligence cases. 
Brackman v. Brack aman 20...ccececccecesccecceceneeeeeeeseeeeeeeseeeeee 


Damage which is uncertain, conjectural, or specu- 
lative as to the existence, nature, or proximate 
cause thereof can not be the basis of a recovery. 
Sohnsen VY. Taylor .oi..ccecccscccecevsssesenessecceseceseseeeecssssseeseeess 
Damage for permanent injury may not be based 
upon speculation, probability, or uncertainty but it 
must be shown by competent evidence that such 
damage is reasonably certain as a proximate result 
of the pleaded injury. Johnsen v. Taylor .................. 
A person to whom another has tortiously caused 
harm is entitled to compensatory damages therefor 
if he establishes by proof the extent of such harm 
and the amount of his damage with reasonable cer- 
tainty. Johnsen v. Taylor .o..ecccc.licccccecceceesecceveeeeseeceeee 
The element of time alone is not sufficient to estab- 
lish causal connection between an accident and an 
alleged injury sustained thereby. Johnsen v. Taylor 
Where the amount of a judgment is sustained by 
evidence as to which no objection is made and the 
defeated party makes no complaint as to the amount 
of the judgment, there is no reversible error in 
an instruction on the measure of damages. School 
Dist. No. 162 v, Grosshans & Petersen, Ine. ............ 
A motion for an additur to the verdict or, in the 
alternative, for a new trial on one cause of action 
limited to the question of damages, is not a motion 
for a new trial within the meaning of statute, and 
does not authorize the trial court to grant a new 
trial at a subsequent term of court. Harman v. 
WWANSON ses ca ceticdested asec nisesd dete ids opantatiobinteeace eels 
Such a motion, fairly construed, means that if the 
trial court concluded that a complete new trial was 
required, no action by the trial court was desired. 
Harman v. Swanson 2.2.2... scececcccseeccceceescessensceaseasseens 
Ordinarily, the measure of damages for breach of 
warranty of quality or condition is the difference 
between the value of the property at time of sale 
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and the value it would have had if as warranted. 
Springer v. Henthorn o....cc.ccccecsscsccsseseeeessesessesseeeeseneeeees 
Rule for determination of damages for breach of 
warranty stated. Springer v. Henthorn .....0......2..2.. 
The amount of damages awarded by a jury must be 
sustained by ascertained and established facts, or 
the verdict will be set aside. Springer v. Henthorn 
The trial court should fully and fairly instruct 
the jury as to the various items of damages which 
it should take into consideration in arriving at its 
verdict. Springer v. Henthorn 00..2.......c2cccccccceseceeeeeeee 
Where a contract has been established, the measure 
of recovery is the price agreed upon in the con- 
tract less the damage sustained by the breach of 
the same. Rickertsen v. Carskadon 00.0.0... 
The law does not prescribe a definite rule for the 
ascertainment of the exact amount recoverable for 
false imprisonment. Herbrick v. Samardick & Co. 
Excessive verdict should be set aside and new trial 
granted where it appears that the verdict was re- 
turned under the influence of passion and preju- 
dice or where the jury misapplied the law. Her- 
brick v. Sameardick & CO. ..cicccccccccccccesccsscesserecestseessensee 
Where it is clear that a verdict is excessive but 
there is no method by which the court can rationally 
ascertain the extent of the excess, a remittitur can- 
not be properly required. Herbrick v. Samardick 
EC a seiko alice las aaese Botnet ateaneicesidesitondten babes becvedstiasebes 


Declaratory Judgments. 
In an action to obtain a declaratory judgment, the 


Divorce. 


1. 


plaintiff may, after obtaining a declaration of the 
validity of and rights under a contract, obtain a 
judgment for the amount due under the contract 
either under the original petition or by subsequent 
application. Richardson v. Waterite Co. 0... 


By statute, the court in a divorce action retains 
jurisdiction of the subject matter and the parties 
for the enforcement or modification of a judgment 
for maintenance of children, and the method by 
which a decree for child support may be modified 
is prescribed. Ruehle v. Ruehle 2... cece ceccseeeeeeeeees 
Where a divorce decree provides for the payment 
of stipulated sums monthly for the support of a 
minor child or children, contingent only upon a 
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subsequent order of the court, such payments be-- 


come vested in the payee as they accrue. The 
courts are without authority to reduce the amounts 
of such accrued payments. Ruehle v. Ruehle ........ 
In a decree granting a wife a divorce and the 
custody of minor children, monthly installments of 
alimony and support become vested as they accrue, 
and unpaid, past-due portions thereof are final 
judgments beyond the power of the court to reduce 
by modification of the original decree. Ruehle v. 
TRUCT MG: vs cc cesta ee cede c cen cad egress dahecethatihea ue edaees 
Attorneys’ fees in divorce proceedings will ordi- 
narily be denied where there appears no reason- 
able justification for the position taken by the party 
claiming them. Ruehle v. Ruehle .....2.2..::.c-cccceeee 
Jurisdiction of the court in matters relating to 
divorce and alimony is given by statute, and every 
power exercised by the court with reference thereto 
must have its source in the statute, or it does 
not exist. Ropken v. Ropken ...........cccccecccceeeeeeeeeeeeeees 
The decree of a district court in a divorce action, 
insofar as custody of minor children is concerned, 
is never final in the sense that it cannot be 
changed. Caporale v. Hale .0......e:ccsesesescsceeceseeseeeeeseee 


In a divorce case, the custody of a child is to be 
determined by its best interests, with due regard 
for the superior rights of fit, proper, and suitable 
parents. Caporale v. Hale .......ccecesceecscecseececeeeeeeeeeree 


In a divorce case it is generally the best policy to 
keep minor children within the jurisdiction of the 
court. Caporale v. Hale o...ccccccccccccccecccecceeececeeeeeseseeeetees 


The decree for child support in a divorce action is 
at all times subject to review and adjustment in 
the light of changing conditions regardless of the 
particular language of the decree. Caporale v. Hale 


A parent may not be deprived of the custody of 
his child by the court until it is established that 
the parent is unfit to perform the duties of a 
parent or has forfeited the right to the custody of 
the child. Baumann v. Baumann ......0...2....ccceceee 


The natural and statutory rights of parents are 
of important consideration, and, in the absence of 
special circumstances, the child or children should 
be awarded to the parent or parents as against 
more distant relatives or third persons. Baumann 
Ve BOWMAN: xossisscc cases soecee tebe cece A Ee celag Sas en bcdacadeteteestie 
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The method of financing improvements and repairs 
of a drainage system and the plans for accomplish- 
ing the result are ordinarily within the discretion of 
the board of supervisors of the district, but it 
must act, and its acts must be commensurate with 
its legal duty. Armbruster v. Stanton-Pilger Drain- 
O76. Dists cash uel ek Baad Se hotest d cocdeas antes ties 
While one who obstructs the flow of a drainage 
ditch in the furtherance of a public purpose is 
liable for damages thereby caused by the flooding 
of the lands of another, the burden of proof is on 
the person damaged by the flooding to prove the 
obstruction, that there was an overflow, that the 
overflow would not have occurred if it were not 
for the obstruction, and the extent of the damage 
attributable to it. Baum v. County of Scotts Bluff 
One who builds a structure in a drainage ditch is 
charged with a duty to provide for the passage of 
all waters, ice, and debris which may reasonably 
be anticipated to flow or be carried through the 
ditch. Baum v. County of Scotts Bluff ............000+- 


Election of Remedies. 


1. 


Electricity. 
1. 


One who has voluntarily chosen and carried into 
effect an appropriate legal remedy, with knowledge 
of the facts and of his rights, will not generally be 
permitted to afterwards resort to an inconsistent 
remedy, involving a contradiction of the grounds 
upon which he previously proceeded. State ex rel. 
Schaub v. City of Scottsbluff... cecccsccceeceeeseceeeeeee 
The rule under the doctrine of the election of 
remedies that one may pursue a second remedy after 
seeking a first remedy unsuccessfully applies only 
when both remedies are sought on a consistent state 
of facts. State ex rel. Schaub v. City of Scotts- 
QUT 5 scores sen decect tn cavaschche Haan seein oat cadtted te hawsesn usenet 


Statutory provision relating to powers of public 
power districts is subject to the limitations of the 
petition for the creation of public power districts 
and amendments thereto. Schroll v. City of Beatrice 
Statute granting additional powers to a_ public 
power district relates to means by which a district 
may exercise the powers recited in the petition for 
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Eminent 


1. 


Equity. 


the creation of a public power district. Schroll v. 
City of Beatrice oo........ccccssccsscsssscccesssccenecassecccecseroncceececs 


Domain. 
When land is taken outside the boundaries of the 
right-of-way condemned, it constitutes a second 
taking of private property for a public use and 
liability attaches therefor under Article I, section 
21, of the Constitution. Armbruster v. Stanton- 
Pilger Drainage Dist. ........2ccccccccceeccseceescceeeeeseeteceenecens 
The measure of damages for land taken for public 
use is the fair and reasonable market value of the 
land actually appropriated and the difference in 
the fair and reasonable market value of the re- 
mainder of the land before and after the taking. 
Armbruster v. Stanton-Pilger Drainage Dist. ............ 
Everything which affects the market value of land 
taken for public use is to be taken into consider- 
ation. The burden of additional fencing, and like 
matters, are to be included, not by being added 
together item by item, but to the extent that, taken 
as a whole, they detract from the market value of 
the property. Armbruster v. Stanton-Pilger Drain- 
O96: Dis ts iieccko hs Misha nein hs CU Se ay tices aos 
In a suit to recover damages under the constitu- 
tional provision for damages to property taken or 
damaged for public use, it is immaterial whether 
the petition states a cause of action ex delicto or 
ex contractu. If the fact is established that prop- 
erty has been damaged for public use, the owner 
is entitled to compensation. Armbruster v. Stanton- 
Pilger Drainage Dist. ........ecccecccscceseceseecseetetssteceeecssenees 
In fixing the damages sustained by a landowner 
in consequence of the appropriation, or injury, of 
his property for a public use, every nonspeculative 
element of annoyance and disadvantage resulting 
from the improvement which would influence an in- 
tending purchaser’s estimate of the market value of 
such property may be taken into account. Arm- 
bruster v. Stanton-Pilger Drainage Dist. 2............... 


A litigant must maintain his equitable action upon 
equitable grounds or fail, even though he may 
prove a good cause of action at law on the trial. 
Jourdon v. Commonwealth Co. oi-.cccccccecceccccessecsseeceeees 
If an adequate remedy exists at law, a litigant may 
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not obtain relief in equity. The burden is on the 
party seeking relief to establish he has no ade- 
quate remedy at law before he can succeed in a 
court of equity. Jourdon v. Commonwealth Co. .... 
If no ground for equitable relief is alleged or if 
no equitable relief is granted, a court of equity will 
generally decline jurisdiction to enter a money judg- 
ment on a legal cause of action. Jourdon v. Com- 
MONWER th CO. aaceececcecccceececncccnscenseceecceccecsessneeseceeesenessens 
If a cause of action for equitable relief and a 
eause of action at law are joined and equitable re- 
lief is not granted, the court is without authority 
to determine the issue of personal liability and ren- 
der a judgment on the cause of action at law. 
Jourdon v. Commonwealth CO. .....eccecccccsccescereenecesenes 
In such a situation the cause of action at law must 
be determined as any other law action and should 
be retained by the court for that purpose. Jourdon 
Vv. Commonwealth Co. ...cseecccccceccccccecstecteeetectsenseseseeseee 
The question of whether laches exists in a particular 
case depends upon its own peculiar circumstances 
and is addressed to the sound discretion of the 
court. Mazanec v. Lincoln Bonding & Ins. Co. ........ 
In an equity suit a representative cause of action 
may not be properly joined with a personal cause 
of action. Day v. City of Beatrice 


A party may not properly base a claim of estoppel 
in his favor on his own wrongful act or dereliction 
of duty, or on acts or omissions induced by his own 
conduct, concealment, or representations. Armbrus- 
ter v. Stanton-Pilger Drainage Dist. ..........ce-ccceceeee 
There can be no waiver or estoppel unless the 
person against whom it is claimed had full knowl- 
edge of his rights and of facts which will enable 
him to take effectual action for their enforcement. 
No one can acquiesce in a wrong while ignorant that 
it has been committed. Armbruster v. Stanton- 
Pilger Drainage Dist. ........ccccccccccescceecceessseceetscssecererecseees 


‘Statements, admissions, and allegations in pleadings 


upon which the case is tried are always in evidence 
for all the purposes of the trial. They are before 
the court and may be used for any legitimate pur- 
pose. Krueger v. Krueger 
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A party may at any and all times invoke the lan- 
guage of his opponent’s pleading on which a case 
is being tried as rendering certain facts indisputable. 
In doing this he is neither required nor allowed to 
offer such pleading in evidence in the ordinary 
manner. Krueger v. Krueger .2.........0cc1c0ccccseceeesceeneeeeee 
In construing a will the whole thereof will be con- 
sidered and from its four corners the court will de- 
termine the intent of the testator and give effect 
thereto. Extrinsic evidence is not admissible to de- 
termine the intent of the testator as expressed in 
his will unless there is a latent ambiguity. aad sul 
Ui TR TUE Q OP: a 222 secc322, veacecesebiaheeavncdg exh baseenlenteadnauesvatnets Sesecetioen 
Where the description of real property devised in 

a will is inaccurate or there is a latent ambiguity 
ah respect thereto, extrinsic evidence is competent 
to resolve the ambiguity and identify the BEOPeniy, 
designated. Krueger v. Krueger .........ccceceeecteceeeeees 
Where there is no specific standard by which rea- 
sonable value of labor and materials furnished shall 
be proved, prima facie proof thereof is made where 
a reasonable inference of such value flows from the 
evidence adduced. Bosle v. Leds .0........csececesecceeeeseees 
In a proceeding to recover for personal services 
rendered decedent, plaintiff is not required to show 
nonpayment therefor since payment is an affirmative 
defense to be established by the executor. Bosle v. 
Ee DB: © scccsecstecc das Ze not coctcce becuse decdeedsdds cea tease Hoeeiwakbned Aided 
A plea of nolo contendere in a criminal action 
may not be used in evidence in a civil action against 
the party making the plea, but where a judgment 
has been entered on the plea, the record is compe- 
tent evidence of the fact of conviction. State ex 
rel. Nebraska State Bar Assn. v. Mathew .............--. 
A collateral fact or circumstance is admissible as 
corroborative evidence when it tends in any rea- 
sonable degree to establish a material issue in the 
case, Smith Vv. StQbe .ou....eeeececesccceeececeeccceceeeeeeeeerenees 
The evidence of other acts is admissible in a crim- 
inal prosecution if they evidence a conspiracy, knowl- 
edge, design, disposition, plan, or scheme, or other 
quality, bearing upon the particular act charged. 
Smith 0. State: oe. cececoxcivses pestesesiac testis ecsechi ciao sees 
Admissions in the law of evidence are concessions 
or voluntary acknowledgments made by a party of 
the existence of certain facts Anest v. Chester B. 
Brown COs, 22. c205scevescevecscsect seve ceeeee eens ten cteeedeporveedeveseesteeeees 
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Admissions of a party against interest made in 
court or out of court, with reference to and perti- 
nent to the issues being tried, are admissible in 
evidence against such party. Anest v. Chester B. 
Brown COs wiccosetere Rie eA send ee 
Where a plaintiff, without reasonable explanation, 
testifies to facts materially different concerning a 
vital issue than had previously been testified to by 
him under oath in another action, the change clearly 
being made to meet the exigencies of the pending 
action, the evidence is discredited as a matter of 
law and should be disregarded. Kirchner v. Gast 
A plaintiff may not recite upon oath one statement 
of facts in one judicial proceeding and then, to 
meet the exigencies of the occasion in the trial of 
a different suit, recite under oath an entirely dif- 
ferent story. Kirchner v. Gast ....ccccccccccccsceseeneeeeee 
Extrajudicial statements of fact made by a party 
relating to matters material to the issues in a con- 
troversy are available to the adverse party in a 
trial thereof as admissions against interest or for 
impeachment. Such statements are, however, not 
conclusive but may be explained, rebutted, or con- 
tradicted. Kirchner v. Gast ..........cecccccceeeseesseeceeseeeeeeeeee 
A photograph proved to be a true representation of 
the person, place, or thing which it purports to rep- 
resent is competent evidence of anything of which 
a verbal description by a witness is competent and 
relevant. FPugate v. State 2......ccceeccssececececeeeeceseeeereees 
It is within the discretion of the court to permit 
in rebuttal the introduction of evidence not strictly 
rebutting. Fugate v. State -....cc.cececccscesseeeeeeeeeeeeeee 
The receiving, over objection, of evidence of an 
immaterial fact constitutes no ground for a rever- 
sal, unless it is shown that such evidence is preju- 
dicial to the complaining party. Fugate v. State .... 
The correctness of a tria] court’s ruling on the 
admission of evidence must be determined by the 
record before it at the time the ruling was made. 
Such ruling presents a question of law which can- 
not be presented to the trial court by motion for a 
new trial through the medium of affidavits. Fugate 
Ws. SbMEES aiedn cise cedode eenctiveacuvasgeeevece ntsc seaveesteneseetayel fecseees 
The granting or refusing of a new trial on the 
ground of newly discovered evidence rests in the 
sound discretion of the trial court, and its ruling 
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23. 


24. 
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thereon will not be disturbed unless there has been 
a clear abuse of such discretion. Fugate v. State .... 


Where it appears that a witness had no opportunity 
to formulate a basis for an opinion as to the speed 
of a motor vehicle, it is error to permit him to 
estimate such speed. Malcom v. Dow 0......ccc-ccccecececee 
The amount of damages awarded by a jury must 
be sustained by ascertained and established facts, 
or the verdict will be set aside. Springer v. 
FA ONER OVI. s.sictesnscco ose Setehes asi ceceiececthe tha eRe ts cnees caantedantaths 
Requirements for laying a foundation for admission 
of confession in evidence in a criminal case stated. 
Olney Vv. State oo..eecccecccecccccesscecesccececeeceseceseesseeseseresececereee 
While a voluntary confession is insufficient, stand- 
ing alone, to prove that a crime has been committed, 
it is, nevertheless, competent evidence of that fact, 
and may, together with sufficient corroborative cir- 
cumstances, establish the corpus delicti as well as the 
defendant’s guilty participation. Olney v. State .... 


Evidence of prior transactions of one of the parties 
to the action with other persons, even though simi- 
lar to the transaction involved in the case before 
the court, is generally not admissible. Rickertsen 
Ws COPSOdON.—2icisecy steve les aici eneii etcetera eee 
Evidence of prior transactions of a party to an 
action with a third person is not ordinarily ad- 
missible because there is no logical or necessary 
relation between the several transactions that any- 
thing done in connection with the one could be re- 
lied on to prove or disprove anything in issue in 
connection with the other. Rickertsen v. Carskadon 
Where there is a conflict in the evidence relating 
to a material issue in the case, any collateral fact 
or circumstance tending in any reasonable degree 
to establish the probability or improbability of the 
fact in issue is relevant evidence and proper for 
the consideration of the jury. Rickertsen v. Cars- 


KON... acdeaneesdsecesdeipactens Sexeve ace tad oe edataa sea ddan tee he eis . 


When the facts which form the basis of a conclu- 
sion cannot be adequately exhibited to a jury, the 
estimate of them made by a witness who observed 
them is ordinarily competent as evidence. It is only 
where such an estimate is based on pure specula- 
tion and conjecture that it is not admissible. 
Rickertsen v. Carskadon ..0..2.....1ccsccsccsccscesseccseeseenseseeseene 
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False Imprisonment. 


Fraud. 


1. False imprisonment consists in the unlawful re- 
straint against his will of an individual’s personal 
liberty. Herbrick v. Samardick & Co. .........00cccccee- 

2. Any intentional conduct chargeable to defendant, 
that results in placing of a person in a position 
where he cannot exercise his will in going where 
he may lawfully go, may constitute false imprison- 
ment. Herbrick v. Samardick & Co. .00....:2cceccceeeeeee 

8. Where there is a conflict of testimony in an action 
for false imprisonment, credibility of witnesses and 
weight of evidence are questions for the jury. 
Herbrick v. Samardick & C0. ....:.-ccscccccsscsceeeeeeeeseeeees 

4. The law does not prescribe a definite rule for the 
ascertainment of the exact amount recoverable for 
false imprisonment. Herbrick v. Samardick & Co. .... 


1. To vitiate a contract for failure to disclose perti- 
nent facts amounting to a fraud, the evidence must 
show that such facts were within the knowledge 
of the person charged, that a duty to speak ex- 
isted, that such information was material, and that 
the suppression of the information tended to induce 
action which the other party would not otherwise 
have taken. Richardson v. Waterite Co. ..........-10-- 

2. To form the basis for an action in the nature of 
deceit, false representations must not consist merely 
of promises to be performed in the future, and gen- 
erally not merely of expressions of opinion by a 
vendor as to the quality of goods, but they must 
be representations of known existing facts. Wegner 
We WSL ser tiescciihskeccducttscsstel eeteowsseeslaiods cic deetedudeteanscesysbeeleles 

8. Fraud must relate to present or preexisting facts, 
and cannot ordinarily be predicated on representa- 
tions or statements which involve mere matters of 
futurity or things to be done or performed in the 
future. Wegner v. West .0....-.-2.c--eeccccceeccessccnsceeecenecees 

4. Right to rescind on the ground of fraud is barred 
by failure for an unreasonable time after knowledge 
of the facts to declare a rescission. Mazanec v. 
Lincoln Bonding & Ins. Co. -.......ceccceecscerseseeeceneenceees 


Frauds, Statute of. 


1. An oral agreement purporting to establish an ex- 
press trust in real estate is within the statute of 
frauds. Halsted v. Halsted ...........2.2..211ccecccseeeereeeesees 
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2. 


Where an oral contract within the statute of frauds 
has been established by evidence which is clear, 
convincing, and satisfactory, it will be enforced 
by a court of equity when it has been partly per- 
formed. Halsted v. Halsted 0.2.2... cecceceecceteteeceeeeeeee 
Where part performance is relied on to enforce an 
oral agreement otherwise barred by the statute of 
frauds, the acts alleged to constitute part perform- 
ance must be referable solely to the contract sought 
to be enforced, and unequivocally indicate the ex- 
istence of the contract alleged, and no other. Hal- 
led Uv: Halsted. 3.2.2.0. eteieseeeag e eeeles nee 
Acts which are alleged to constitute part perform- 
ance of an oral agreement otherwise barred by the 
statute of frauds must be established by a pre- 
ponderance of the evidence which is clear, convinc- 
ing, and satisfactory. Halsted v. Halsted .................. 


Habeas Corpus. 


1. 


Habeas corpus is available to review the action of 
the district court in fixing the amount of bail. 
Kennedy v. Corrigan ...ccecccccccccccceececceetecsecteeectsnsecesceenee 
In a habeas corpus action the fixation of the amount 
of bail is a matter residing in the sound discretion 
of the court. Kennedy v. Corrigan ...2.......:cccccceeens 
In a habeas corpus action, the petitioner and re- 
spondent may adduce evidence bearing on the ques- 
tion of whether or not the bail fixed is reasonable 
and not excessive. Kennedy v. Corrigan .....0:....c000 


Homesteads. 


1, 


Any conveyance or encumbrance of the homestead 
of a married person is absolutely void and unen- 
forceable unless voluntarily executed and acknowl- 
edged by both husband and wife. Mazanee v. Lin- 
coln Bonding & Ins. CO. .....ecccccsccccesccceccesseeeceeesceseceesensees 
Any conveyance or encumbrance of real estate, ex- 
ecuted and delivered, is valid between the parties, 
though not lawfully acknowledged nor witnessed, 
and is sufficient to convey or encumber the land de- 
scribed therein, with the exception of the homestead 
of the grantor. Mazanec v. Lincoln Bonding & 
DNB 6 (COs, « sesdszexeeccccbivcaceceatetssnteedassceesiccd cesta se cataceasacncs 
A homestead is the house and land where the family 
dwells. Smith v. Wade o........ccccccccccccecceccesccenccnseceeseveece 
Ordinarily, a homestead of a married person can- 
not be conveyed or encumbered unless the instru- 
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ment by which it is conveyed or encumbered is ex- 
ecuted and acknowledged by both husband and wife. 
DSMAtCR Ve Wade: hectic ont Rios ok et he i hai 


Essential elements of crime of motor vehicle homi- 
cide stated. Rimpley v. State ........ccsscsccecccsceeseeseees 
A purpose to kill and malice are essential elements 
of murder in the second degree and in a prosecution 
therefor each must be established beyond a reason- 
able doubt. Wright v. State .o...ccceccccccccccsessescceesneeees 
If the circumstances attending a homicide are in 
evidence by a witness or witnesses thereto, there 
is no presumption of malice from the fact of the 
homicide. Wright v. State ........ccccccceccccsessssssessesceeeseee 
Language alone, though excessively abusive and 
indecent, is no justification for the doing of vio- 
lence to the person of another. Wright v. State .... 
The unlawful operation of a motor vehicle is not 
necessarily an included offense in a prosecution for 
motor vehicle homicide. Olney v. State ..........c..0 
In a prosecution for homicide, it is not proper 
to give an instruction submitting lesser offenses 
unless such an instruction is applicable and au- 
thorized by the evidence. Olney v. State «0.00.00... 


Husband and Wife. 


1. 


A contract of a married woman can only be en- 
forced against the separate estate which she pos- 
sessed at the date of the contract. Castle v. Richards 
Rule as to enforcement of judgment against the 
separate estate of married woman stated. Castle 
Ws. TROON OVS: so. Secsoddzsndelvosntvatnociseensdcabenstasnivavscteetabccee sedans 
Ordinarily, a homestead of a married person can- 
not be conveyed or encumbered unless the instru- 
ment by which it is conveyed or encumbered is 
executed and acknowledged by both husband and 
Wife. Smith vi. Wade o...eecesccecccccseseecessessecesnececnsereveses 


Indictments and Informations. 


1. 


Where there is no showing of prejudice, a trial 
court may permit the names of witnesses to be 
endorsed upon an information before or during the 
trial, Waite v. State 22... eeeeececccecceeceeesceeeeceneseeeees 
An information in a felony case which lacks an 
allegation that the crime charged was committed 
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Infants. 


1. 


within the jurisdiction is vulnerable to a general 
demurrer. Smith v. State ....--...-.esseccceeseececececescceeeeeee 
Defects or omissions in an indictment or information 
which are of such fundamental character as to 
render the indictment or information wholly in- 
valid are not subject to waiver by the accused. 
Samat he vs, SUG coca coococsc toc ev ececiecsncdadensgenstesdideiiesataeseccbed 
A defendant by failure to move to quash or to 
demur does not waive the right to raise the ques- 
tion in the Supreme Court of whether or not the in- 
dictment or information is wholly invalid. Smith 
Vs, (SUGGES: sa sssscaiceooce stot do vedt cee Sbet dactess waa aus Renee acca 
A defect in the manner of charging an offense is 
waived if, upon being arraigned, the defendant 
pleads to the general issue, provided the informa- 
tion contains no jurisdictional defect and is suffi- 
cient to charge an offense under the law. Smith 
We EGLO: 2. Sahevccaddassszachinseieuwesstno-cesscecesevectoslaigesi cae oes eteccadesiees 
An information questioned for the first time on 
appeal must be held sufficient unless so defective 
that by no construction can it be said to charge 
the offense for which accused was convicted. Smith 
Ds SEGEC Seccstesscsdeseastesencdin assignee di ceaeitedattsal deceetasst 


Infants have a right to sue by a guardian or next 
friend to recover damages done to their person or 
property by the tortious acts of another. Pullen 
Ds NOURI. cis cboeek sss k eat asta ates en ehectei ase dett en aceciees 
Duty of driver of an automobile to children stated. 
Pullen VY. NOV  ..0222-2--.c--cssccseesccecsncesnccensnsenessecnnsaroncenens 
If a driver has reason to anticipate that a child 
might be near his automobile, it is his duty to see 
that the way is clear before starting the vehicle 
into motion. If he has no reason to anticipate 
the presence of children near his vehicle, negligence 
cannot be predicated on the mere fact that he started 
his vehicle and injured the child. Pullen v. Novak 
Ordinarily a driver is not required to search for 
children on the far side of an automobile he is about 
to start, or for any that may be hidden under- 
neath or in front of it, whom, by exercising reason- 
able care, he cannot see before starting. Pullen 
WS NOUDTG octets rte Slats taateancanalvesithectned dou aededhabaks 
Infants, like adults, assume the ordinary risks of 
the service in which they engage. But an infant 
engaging in a hazardous employment is entitled to 
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warning of dangers which, on account of youth and 
inexperience, he does not fully comprehend. Brack- 
MON VY. Brack man .....2..ccccecccccccceescescceceeeesececeeecerseeesneceee 
Necessaries, within the meaning of the Uniform 
Sales Act, are goods suitable to the condition in 
life of an infant or other person, and to his actual 
requirements at the time of delivery. Smith v. 
Wade. sire Mocciedeit ee en Bloc edacties aoe 
The question of what are necessaries is a mixed 
one of law and fact which must be determined from 
the particular facts and circumstances of the case. 
Smith Vv. Wade o..ecccecccceccececccccececcecccceceeccceceevsceseescseeeenses 
A minor may repudiate and rescind his contracts 
before he reaches his majority. Smith v. Wade ........ 


Injunctions. 


1. 


If the nature of a threatened trespass on real estate 
is such that it will, if accomplished, prevent a 
substantial enjoyment of property or the possession 
thereof the remedy of injunction is appropriate to 
forestall the wrongful act. Peterson v. Vak ............ 
A party seeking an injunction must establish by 
competent evidence every controverted fact neces- 
sary to entitle it to relief. An injunction will not 
lie unless the right is clear, the damage is irre- 
parable, and a remedy at law is inadequate to pre- 
vent a failure of justice. Armbruster v. Stanton- 
Pilger Drainage Dist. ..........ccccccccccccccecececeeecscescecseeeceseceee 
Acts which destroy or result in a serious change of 
property either physically or in the character in 
which it has been held or enjoyed have been held to 
do an irreparable injury. Armbruster v. Stanton- 
Pilger Drainage Dist. ......2...ccecccccccccceseseccenccenceeneneeeesssees 
Ordinarily where an injury wrongfully committed is 
continuous or is being constantly repeated so that 
plaintiff’s remedy at law requires the bringing of 
successive actions, that remedy is inadequate and 
the injury will be prevented by injunction. Arm- 
bruster v. Stanton-Pilger Drainage Dist. 0.0.2.0... 
Equity looks to the nature of the injury inflicted, 
together with the fact of its constant repetition or 
continuation, rather than to the magnitude of the 
damages inflicted, as the ground of affording relief. 
Armbruster v. Stanton-Pilger Drainage Dist. .......... 
A litigant may not complain of the refusal of the 
eourt to enjoin acts of his adversary when the 
litigant has, with knowledge of the facts, parti- 
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Insurance. 
1. 


cipated and acquiesced in the performance of the 
acts he seeks to enjoin. Day v. City of Beatrice ........ 
As a general rule a party may lose his right to in- 
junctive relief through his own acquiescence in a 
breach of duty by the other party. Day v. City of 
BeGtrice:. cesta BS ee Ah ee ieee eee ES 


A loan by an insurance company to an insured, to 
be repaid only if the insured made a recovery from 
a third person, does not make the insurer the real 
party in interest in action against the third person. 
Sun Ins. Co. v. Aetna 18. CO. .eecceeccceseceeeecececseeenes 
The “omnibus clause” of motor vehicle liability 
policies is for the purpose of giving additional in- 
sureds other than person named in liability policy 
as insured, with certain limitations, the benefit of 
the policy, and it extends protection to one per- 
mitted to use motor vehicle, although named in- 
sured may not be liable for accident. Turpin v. 
Standard Reliance Ins. Co. ......cccccccccsccceccssseeevsssesesercee 
Under omnibus and proration clauses of policies of 
motor vehicle liability insurance, policy of owner 
of automobile was liable for entire judgment within 
policy limits, and policy of driver of automobile 
was excess insurance. Turpin v. Standard Reliance 
TNS CO ex Aisha teeta Paget cde Sinbedrscdefeavesce bates asedied 


Intoxicating Liquors. 
The word operate, as used in motor vehicle statute, 


relates to the actual physical handling of the 
controls of an automobile by a person while under 
the influence of intoxicating liquor. Waite v. State 


Joint Adventures. 


1. 


2. 


Judgments. 
1. 


Elements necessary to constitute a joint adventure 
stated. Kleinknecht v. McNulty ...0..00.0eccccccsseseeeenee 
In order to constitute occupants of an automobile 
joint adventurers, there must be not only joint in- 
terest in the objects and purposes of the enter- 
prise, but also an equal right, express or implied, 
to direct and control the conduct of each other in the 
operation of the automobile. Kleinknecht v. McNulty 


Where the record in an action discloses that a 
judgment was entered against a county on a stipu- 
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lation of facts amounting to a confession of judg- 
ment under the issues, without a warrant of au- 
thority to the county attorney to do so, the judgment 
is void and subject to collateral attack. State ex 
rel. Goodsell v. Tunmicliff ....c..ccccccceccecceeceeceeseeececeeee 
A void judgment is not a defense to the issuance 
of a peremptory writ of mandamus otherwise re- 
quired. State ex rel. Goodsell v. Tunnicliff ............ 
The prerequisites of granting a motion for sum- 
mary judgment are that the movant establish that 
there is no genuine issue of fact in the case and that 
he is entitled to judgment as a matter of law. An- 
Merson UV. MOser ........ecccccceececescenccesnccecnseeccenccencesseceesseeses 
A formal entry on the record is not essential to 
the rendition of a judgment. A judgment is ren- 
dered when the court announces its decision upon 
the law and facts in controversy. Lockard v. Lock- 
UID 2 ek ATA PEL oe ote on eres Ee, A 
The proper function of a nunc pro tunc order is 
to correct a record which has been made so that 
it will truly record the action had, which through 
inadvertence or mistake has not been truly re- 
corded. Lockard v. Lockard .......2..2cccccccccecccceseeceseseeee 
A nunc pro tunc order is one the design and pur- 
pose of which is to make the record speak the truth. 
Lockard v. Lock ard oo......ccccccceeceecccencesenececceensecscecercesenss 
The purpose of a nunc pro tune order is not to 
correct, change, or modify affirmative action pre- 
viously taken by the court. Lockard v. Lockard .... 
Courts may consider and rely upon any satisfac- 
tory evidence to ascertain whether or not an order 
is properly a nunc pro tune order. Lockard v. 
LGO CKO. sccsccake 205s LivgiveSocsesscdeseduves tbasusds avatesecsSeciacckcbadseesdlive 
A judgment is rendered when the court announces 
its decision upon the law and the facts in contro- 
versy as ascertained by the pleadings. Pallas v. 
Daley cc. i ek. Baste en ead 
Ricketts v. Continental Nat. Bank. ....02....::11cccceeee 
A judgment lien on real estate attaches only to 
the actual interest of the judgment debtor therein 
and is subject to all the then existing equities 
thereto, whether of record or not. Halsted v. Halsted 
A trial court has inherent power, during the term 
at which a judgment was entered, to correct errors 
and mistakes, even to the extent of granting a new 
trial, whether or not a motion for a new trial has 
been filed. Harman v. Swanson ...0.....22.ceccccecceeeeeeee 
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The inherent power of a trial court to grant a new 
trial is limited to those situations where prejudi- 
cial error appears in the record and such power 
expires with the term of court at which the judg- 
ment was rendered. Harman v. Swanson. ..........-....- 
After the adjournment of the term at which a 
judgment was rendered the trial court has authority 
to grant a new trial where a motion therefor is 
filed within 10 days. Harman v. Swanson .............. 
A summary judgment is authorized only when the 
moving party is entitled to a judgment as a matter 
of law. If there is a genuine issue of fact to be 
determined, a summary judgment may not be prop- 
erly entered. Kleinknecht v. McNulty. ..................--- 
The pendency of a former suit by the same parties 
may be shown in abatement when a judgment in 
such suit would be a bar to a judgment in the 
second action. That one is an equitable action and 
the other a suit at law is immaterial if both suits 
are based upon substantially the same facts. Jour- 
don v. Commonwealth C0. o...crcccccccccccereeccssesesssesesneseccs 
A case must be determined on the law as it stands 
when judgment is rendered therein. Preisendorf 
Transp., Inc. v. Herman Bros., Ine. .......c-cccscceecseeeeene 
The district court may, on motion and satisfactory 
proof that a judgment had been fully paid or 
satisfied by the act of the parties thereto, order 
it discharged and canceled of record. Hopwood v. 
FLOPWO0E. oases cece etinn del otas Sones aches abate Sav cakacoselics sis 
When a question of fact is once determined on its 
merits, that question is settled so far as the liti- 
gants and those in privity are concerned and it 
may not be relitigated between the same parties. 
Gilorist V. Wight ...ccccceccccccececesetceeccetssnsececcecestestacecssneee 
A judgment is the final determination of the rights 
of the parties in an action. Ricketts v. Continental 
INGbS OBONK © crctic. see vtecsceuoSesvens cate coutl Siveceseetteunesigaalnhicee hiss tes 
The entry of a judgment upon the records is not 
an integral part of the judicial act of rendering a 
judgment, although the entry thereof may be re- 
quired before it can become available for certain 
purposes. Ricketts v. Continental Nat. Bank ........ 
The rendition of a judgment, the making of a 
final order, or the overruling of a motion for a new 
trial mean the announcement by the court of the 
action taken and does not necessarily require the 
notation thereof in any record or the entry thereof 
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in the journal of the court. Ricketts v. Continental 
N@ts Battle: tei eich ela he hl eee et es 
The proper function of a nunc pro tunc order is 
not for the purpose of correcting some affirmative 
action of the court which ought to have been taken, 
but its true purpose is to correct the record which 
has been made to truly record the action really had. 
Ricketts v. Continental Nat. Bank .0.......:.cc-cceeseeceeeee 


As a general rule a verdict will not be set aside 
for reasons that would be sufficient to disqualify 
a juror in a challenge for cause, which existed 
before the juror was sworn, but which was unknown 
to the accused until after the verdict, unless it ap- 
pears from the whole case that the substantial 
rights of the accused were materially affected by the 
fact that the juror served in the case. Fugate v. 
EGLO so oaz esl oseces Se eee Basic cv odaias ete eiewce te hand ceseaeed 
Where it appears that a juror made a one-dollar 
bet on the penalty that would be imposed on the 
defendant before he was sworn as a juror, which 
was unknown to the defendant until after the ver- 
dict, and his actions as a juror were wholly incon- 
sistent with his interest in the result of the bet, 
it cannot be said that defendant was prejudiced 
by his serving on the jury. Fugate v. State ............ 


Landlord and Tenant. 


1. 


Mandamus. 
1. 


Where land is leased and rent reserved in kind or 
share of the crops to be raised, the landlord and 
tenant are tenants or owners in common of the 
growing crops on such land during the life of the 
lease and until the crop is harvested and divided. 
Anest v. Chester B. Brown C0. ........cccccscccesceeseeeeeereseeee 
A tenant is entitled to the exclusive possession 
and use of the demised premises in the absence of 
reservations and restrictions in his lease and he 
may even maintain trespass against his landlord. 
Peterson V. Vk icccscceccccccccsscessseccccecesseeecesessceeteccesseeenneecess 


The only proper pleadings in a mandamus action, 
where an alternative writ is issued, are the alterna- 
tive writ and the return or answer thereto. State 
ex rel. Goodsell v. Tunnicltff -....222.2.2.0c0ccceeeeeeeseeseeee 
No reply to the return or answer to an alternative 
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Marriage. 
1. 


writ of mandamus is permitted, but the allegations 
thereof are deemed to be denied. State ex rel. 
Goodsell v. Tunmicliff ............ecsseccesssseeesseesneececeeeseteenee 
A void judgment is not a defense to the issuance 
of a peremptory writ of mandamus otherwise re- 
quired. State ex rel. Goodsell v. Tunnicliff .......2.... 


The validity of a marriage is determined by the law 
of the place where it was contracted; if valid there 
it will be valid everywhere. Ropken v. Ropken .... 
A common-law marriage is not recognized in this 
state unless entered into prior to 1923. Ropken 
Vs POPKON: scceireccsse ese Bayete hie eee wees es 
Common-law marriages are recognized in Iowa, and 
one asserting a valid marriage in that state must 
show that the requirements of its laws have been 
met. Ropken v. Ropken .........cccccccccccccsecccescceesnccecescenseeees 
Where cohabitation in its origin was meretricious 
the presumption is that it continues to be such. 
Ropken v. Ropken ..0..22..-...ccccce-2ceeeeccecesecnecnceeenecenecececeseeee 
Where cohabitation was in its beginning meretri- 
cious, affirmative proof of a subsequent present 
agreement to change such relation into a marital 
one is essential to the establishment of a common- 
law marriage. Ropken v. Ropken .0....22.-..c-ccceccecceeeeees 
Intention to become husband and wife cannot be in- 
ferred from cohabitation and reputation alone. The 
primary question is whether or not the minds of 
the parties have met in mutual consent to the mar- 
riage status and have subsequently cohabited with 
intent thereby to be husband and wife. Ropken 
Os SPRODN Cte shite Be ass eenieg ete eect eee eee ae 
In a case wherein there is an issue as to the 
nullity of a marriage and a decree of nullity has 
been rendered, the court may decree what it shall 
deem proper concerning the care, custody, and main- 
tenance of minor children of the parties. Paltani 
Ds. CROC: Leiter ch ean tetas sl cae eS et ee 


Master and Servant. 


1. 


The law generally requires an employer to exer- 
cise ordinary care to provide reasonably safe tools 
and appliances for the use of his employee. Ander- 
BON. Vs “MOSOP  cnzssi ices Ren eeecses cess edeneacdeunececcbustdivicesiiveseceees 
If the employee possesses ordinary intelligence and 
knowledge and the tools and appliances furnished 
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are simple in character, in common use, easily under- 
stood, and in which defects can be readily observed 
by the employee, liability cannot be imposed on the 
employer for injury from use of such tools and 
appliances. Anderson v. Moser .........2ccccceccesccsseceeesceue 
In the instance of simple tools in common use an 
employer, as a matter of law, is relieved of the 
ordinary duty of furnishing safe tools to his em- 
ployee, instructing the employee as to their use, and 
of inspecting the tools. Anderson v. Moser ............ 
The knowledge of an employee of simple tools in 
common use is, as a matter of law, presumed to 
be equal to that of an employer. Anderson v. Moser 
For injuries caused by the negligent act of an 
employee not directed or ratified by the employer, the 
employee is liable because he committed the act 
which caused the injury, while the employer may be 
liable under the doctrine of respondeat superior 
if the requisite elements are present. Pullen v. 
NOVO? besiciee izes tect zaaiasdetécyedes Taba destabeaecseomidiewcrivonstictettess 


Money Lenders. 


The design of the Installment Loan Act is to license 


and control the business of making installment loans 
and to restrict the enforcement or collection of 
illegal loans once they have been made. Robb v. 
Central Credit Corp. o.ccccccccccccscsssccsssseceeccecerecessesecceeeecee 


Motor Carriers. 


In conformity with the Constitution, the Legislature 
has the right to prescribe how the railway commis- 
sion may proceed and what authority it may exercise 
in granting certificates of public convenience and 
necessity for operation of motor vehicles for hire 
intrastate. Preisendorf Transp., Inc. v. Herman 
BYOG ig DMCS 22. cs tSs env acesoctacnsncstvsteascedesnentencedeeebel celine Cue wtontiees 
Strasheim Vv. Martin o2.c.eeecceccccceccccccecencecceneccensessssececeeeeee 
The power of the railway commission to issue a 
certificate of public convenience and necessity is 
grounded on the filing of an application, the giving 
of notice to interested persons, and a_ hearing. 
Preisendorf Transp., Inc. v. Herman Bros., Ine. .... 


A temporary certificate is subject to the same 
requirements under the statute as any other cer- 
tificate of public convenience and necessity. The 
statute makes no distinction between classes or 
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types of certificates. Preisendorf Transp., Inc. v. 
Herman Bros., Une. -22..222:....s.ccceeccccnveeccncecereeeeereeeeececeeneeees 
Essential requirements for issuance of certificate 
of public convenience and necessity stated. Preis- 
endorf Transp., Inc. v. Herman Bros., Ine. ............-.- 
Operation by motor carrier under void certificate 
of public convenience and necessity did not pre- 
clude granting of new certificate covering same 
operations. Abler v. Wheeler Transp. Service, Inc. 
Railway commission is authorized to regulate com- 
mon carriers by motor vehicle, subject to statu- 
tory requirements and subject to review of its orders 
by the Supreme Court. Strasheim v. Martin ........ 
By statute, orders of the railway commission are 
to be in force and effect from and after date fixed 
by the commission, and to so remain until adjudged 
unreasonable and unjust by a court of competent 
jurisdiction. Strasheim v. Martin .........2.cccccceceseeseeee 
The railway commission, in order to revoke, change, 
or suspend a certificate of public convenience and 
necessity, must proceed in accordance with statute. 
Strashetm UV. Martin ......cccccceccccssccececescesecseeecencsecessenseeee 
By statute, permits and certificates of public con- 
venience and necessity issued to common carriers 
by motor vehicles remain in effect until terminated 
by the railway commission. Ferguson Trucking Co., 
Inc. v. Nebraska State Railway Commission. .............. 
A permit or certificate of public convenience and 
necessity may be revoked, in the discretion of the 
railway commission, upon the application of a holder 
thereof. Ferguson Trucking Co., Inc. v. Nebraska 
State Railway Commission ..00......ccccccccceccceeceeesecseeteee eee 
On complaint or on the initiative of the railway 
commission, a permit or certificate of public con- 
venience and necessity may be suspended, changed, 
or revoked in whole or in part, after notice and 
hearing, for willful failure to comply with any of 
the provisions of Motor Carrier Act, or with any 
lawful order, rule, or regulation of the commission 
promulgated thereunder, or with any term, condi- 
tion, or limitation of such permit or certificate. 
Ferguson Trucking Co., Inc. v. Nebraska State 
Railway Commission .......2-..:--cccccccecceesceseesseeeeceneeeseseees 
An order of revocation of a permit or certificate 
of public convenience and necessity by the railway 
commission without compliance with statute as to 
notice and hearing is not effective as a revocation. 
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Ferguson Trucking Co., Inc. v. Nebraska State 
Railway Commission .........ececcscesceeeccsnesesseesecesereaceseeeees 
Under statute, the holder of a permit or certificate 
of public convenience and necessity may seek, by 
complaint or request, suspension of the permit or 
certificate or operation thereunder. The railway 
commission is required to give notice and grant a 
hearing thereon. Ferguson Trucking Co.,. Inc. v. 
Nebraska State Railway Commisaion ..............:-100c-00000- 


Municipal Corporations. 


1. 


The purpose and effect of home rule charter pro- 
visions of the Constitution are to render cities, 
entitled to the benefit of the provisions, as nearly 
independent as possible of state legislation. Mollner 
Vs City OF OMG icc sececiicsioteieste de stese niece ete eee 
Home rule charter cities as to all matters of strict- 
ly local concern operate free and independent of 
state legislation. Mollner v. City of Omaha............ 
The right of a city to provide for a particular 
form of government in a home rule charter does 
not depend upon whether the Legislature by statu- 
tory enactment has authorized such form, nor is it 
subject to statutory conditions and limitations upon 
which the Legislature may have authorized a city 
to adopt it. Mollner v. City of Omaha. ....W.0.......... 
A city may include in its home rule charter any 
provision for its government that does not con- 
flict with the Constitution or any general law of the 
state. Mollner v. City of Omaha o0.....cccccecceceeeeceeneee 
The exercise of the legislative power of a munici- 
pality is not always exclusive in the city council 
thereof. The electors of the city may be authorized 
to participate therein. Mollner v. City of Omaha .... 


In the adoption of a new home rule charter, it 
was proper to retain the provisions of prior home 
rule charter as ordinances until superseded by ordi- 
nances enacted under new charter. Mollner v. City 
Of) OMG: 258) see hor he ke cathe etn cee hos 


Rule as to abandonment of a position with a munici- 
pality stated. State ex rel. Schaub v. City of 
Scottsblugl: ct ccccci-cesedes See cecszceeenestet on iu Aas gcae Sa Reese 


The rule as to abandonment of a position applies 
not only where the refusal to perform is willful, 
but also where, though not intending to vacate the 
position, the employee in good faith but mistakenly 
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14, 


15. 


supposed he had no right to perform such duties. 
State ex rel. Schaub v. City of Scottsbluff -.2:........... 
While abandonment of a position by: an employee 
must be total and under such circumstances as to 
clearly indicate its absolute relinquishment, whether 
or not a position has been abandonéd is dependent 
on his acts-and conduct rather than his declared in- 
tention. State-ex rel. Schaub v. City of. Scottsbluff 
The law will infer an abandonment where the acts 
and conduct of the employee indicate that he has 
completely relinquished the duties of his position. 
State ex rel. Schaub v. City of Scottsbluff ................ 
Where the power of a city to contract exists but 
was irregularly exercised, it may subsequently be 
adopted or ratified with the same resulting effect 
as though properly done in the first instance. Day 
vy. City of Beatrice .........cccccceelececcsecceceeeeceeceeececeseceseeesenece 
The authority of a city to enter into a contract 
may properly be questioned only by the parties to 
the contract or by a taxpayer of the city. A per- 
son in the status of an unsuccessful bidder for the 
contract cannot properly raise such issue. Day v. 
City Of Beatrice .........sccsecccsceccnsssssescssaecsscccescsnsecescseosaee 
Ordinarily a city council in the awarding of con- 
tracts possesses a discretionary power in consider- 
ing the responsibility of bidders and in determining 
questions of public interest and welfare. Day v. 
City Of Beatrice 22... .cceseccsescessccssseeescsccscssnscsesersecseeseseeess 
It will be presumed that a city council, in awarding 
a contract, acted in good faith, with honest motives, 


‘and for the purpose of promoting the public good 


and ‘protecting the public interest. Day v. City of 
BOGETUCE: oh tss wcscwtecnecelen Seto lae tis eaten tess onenie even dels aveiwemieses 
Where there is no showing that a city council in 
the awarding.of a contract acted arbitrarily, or 
from favoritism, ill will, fraud, collusion, or other 
such motives, a court will not ordinarily substitute 
its judgment for that of the council. Day v. City 
Of BOQhrtee> oo iets eisai od cschs Beco Sevsank ees ee 


Negligence. 


1. 


The duty of the owner of the premises toward an 
invitee is to exercise ordinary care to maintain 
the premises within the scope of the invitation in a 
reasonably safe condition. Anderson v. Moser .......... 
The law generally requires an employer to exercise 
ordinary care to provide reasonably safe tools and 
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appliances for the use of his employee. Anderson 
U Moser -nichiscnkinn an nena ens 
If the employee possesses ordinary intelligence and 
knowledge and the tools and appliances furnished 
are simple in character, in common use, easily under- 
stood, and in which defects can be readily observed 
by the employee, liability cannot be imposed on the 
employer for injury from use of such tools and 
appliances. Anderson v. Moser o.u......ccccecsescsseeeeeeeee 
In the instance of simple tools in common use an 
employer, as a matter of law, is relieved of the 
ordinary duty of furnishing safe tools to his em- 
ployee, instructing the employee as to their use, 
and of inspecting the tools. Anderson v. Moser .... 
The knowledge of an employee of simple tools in 
common use is, aS a matter of law, presumed to be 
equal to that of an employer. Anderson v. Moser 
For injuries caused by the negligent act of an em- 
ployee not directed or ratified by the employer, the 
employee is liable because he committed the act 
which caused the injury, while the employer may be 
liable under the doctrine of respondeat superior if 
the requisite elements are present. Pullen v. Novak 
When there is no right of action in a son for per- 
sonal injuries inflicted upon him by the negligent 
acts of his father, there can be no liability therefor 
on the part of the father and, since there is no lia- 
bility of the father therefor, his employer can not 
be made to respond in damages to the son for the 
father’s negligent acts. Pullen v. Novak. ............ 

An unemancipated child cannot sue his father to 
recover damages for injuries to his person resulting 
from ordinary negligence on the part of the father 
and consequently he cannot sue his father’s em- 
ployer to recover such damages as he has suffered 
therefrom. Pullen v. NOVGQK 0........ccescccesesccceeeeceseeseeeseee 
In a personal injury suit, the burden is on plain- 
tiff to show by the weight of the evidence the 
truth of one or more of the acts of negligence 
charged against the defendant, and that such negli- 
gence was the proximate cause of an injury and 
damage to plaintiff and the extent thereof. John- 
O16 Ue TOYO: ie sec cccses esthsgecd de csacesucetsceaeeeloden sok catesacastiebeeetes 
The element of time alone is not sufficient to 
establish causal connection between an accident and 
an alleged injury sustained thereby. Johnsen v. 
Tylor owed sees hie asses adecee ever tees cis Selec leele ec cite, 
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19. 


Where the defendant pleads that the plaintiff was 
guilty of contributory negligence, the. burden is 
on him to prove that defense by a preponderance 
of the evidence. Harris v. Pullen 0.....0.....ccccccceceeeeeesneee 
If the evidence adduced by the plaintiff tends to 
prove the defense of contributory negligence, the 
defendant is entitled to receive the benefit thereof 
and it is the duty of the court to so instruct the 
jury. Harris v. Pullen 2.0... ceccceecceccsceccescecneeeeeveeeeeee 
Where different minds may reasonably draw dif- 
ferent conclusions from the evidence, or there is 
a conflict in the evidence as to whether or not neg- 
ligence or contributory negligence has been estab- 
lished, the question is for the jury. Harris v. 
Pallet 2 sarcckic ewes sean ceecauoster stesso vedivaleg acceler <dlasesageccersvectuavestatens 
It is the duty of the driver of a motor vehicle to 
have his vehicle under such reasonable control as 
will enable him to avoid a collision with other 
vehicles, assuming that the drivers thereof will ex- 
ercise due care. Harris v, Pullen ...........cccccccceeccsseeeeeees 
The driver of a motor vehicle has the duty to keep 
a proper lookout and watch where he is driving 
even though he has the right-of-way or is driving 
on the side of the highway where he has a lawful 
right to be. Harris v. Pullen... eeceeceeseeseneeeeceeeeeeeees 
Thomas V. Owens o...ccesscccccccecccecesenccensencceececseneeesescenseeee 
The driver of a motor vehicle on a highway who 
would otherwise have the right-of-way forfeits that 
right-of-way if he operates the vehicle at an un- 
lawful rate of speed. Thomas v. Owens ..............----- 
The failure of the driver of a motor vehicle upon 
approaching an intersection to look in the direction 
from which another vehicle is approaching, where 
by looking he could see and avoid the collision 
that resulted, is more than slight negligence as a 
matter of law and defeats recovery. Thomas v. 
OWONE «ccc ila ces Pscincapsadentectutecsee Hinseigtastsieatasuctecstectetinesuettes 
When one, being in a place of safety, sees or could 
have seen the approach of a motor vehicle in close 
proximity to him and suddenly moves from the 
place of safety into the path of such vehicle and is 
struck, his own conduct constitutes contributory neg- 
ligence more than slight in degree, as a matter 
of law, and precludes recovery. Thomas v. Owens 
The duty of the driver of a motor vehicle to look 
for vehicles approaching on the highway implies 
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the duty to see what is in plain sight. Thomas 
De QWONEB cece ciatieniesc CMe doeinee oe cad ok ge ica 
Want of ordinary care, and not knowledge of the 
danger, is the test of contributory negligence. 
TROMAS V. OWENS ocecicecccececccececcseecescescsesceeseseentseseceeeecace 
If it appears that a defendant has been guilty of 
gross negligence and a plaintiff has been guilty of 
slight negligence by comparison with that of the 
defendant the plaintiff may recover. Kirchner v. 
Ga8t: since ee EY esas teed eS Cuenca eee 
If a defendant has been guilty of gross negligence 
and a plaintiff has been guilty of negligence more 
than slight by comparison with that of the defend- 
ant the plaintiff may not recover. Kirchner v. Gast 
If a defendant has been guilty of negligence which 
is less than gross and the plaintiff has been guilty 
of negligence in any degree the plaintiff may not 
recover. Kirchner Vv. Gast .0........cccccccsccsccsecsssssscteceseeeee 
In an action based on negligence to which the com- 
parative negligence rule has application wherein 
the evidence shows beyond reasonable dispute that 
the plaintiff’s negligence was more than slight in 
comparison with that of the defendant the action 
should be dismissed or verdict directed. Kirchner 
Ds GOSE cise Sal oi crete hit eth toed heat oe 
The violation of any statutory or valid municipal 
regulation, established for the purpose of protect- 
ing persons or property from injury, is sufficient 
to prove such a breach of duty as will sustain a 
private action for negligence, if the other elements 
of actionable negligence occur. Hersh v. Miller .... 
A violation of any statutory or municipal regulation 
is evidence of negligence which the jury is en- 
titled to consider upon the question whether action- 
able negligence exists. Hersh v. Miller 0.000000... 
Negligence consisting in whole or in part of the 
violation of statutes or ordinances, like other neg- 
ligence, is without legal consequence unless it is 
a contributing cause of the injury for which re- 
covery is sought. Hersh v. Miller .0.....c.cccccesccceceeeee 
Proximate cause, as used in the law of negligence, 
is that cause which in a natural and continuous 
sequence, unbroken by any efficient intervening 
cause, produces the injury, and without which the 
accident could not have happened. Hersh v. Miller 
Doctrine of efficient intervening cause in negligence 
case stated. Hersh v. Miller ......c.ccccccccccsccccescccsceeseeseene 
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An efficient, intervening cause is a new and inde- 
pendent force which breaks the causal connection 
between the original wrong and the injury. Hersh 
MV. Miller -2.2. i eeeeeen eee soeeshssbuabec speetedletages eet ededc Gcuateedetene cit. 
The causal connection is broken if between the de- 
fendanit’s negligent act and the plaintiff’s injury 
there has intervened the negligence of a third per- 
son who had fuil control of the situation, and 
whose negligence was such as the defendant was 
not bound to anticipate and could not be said to 
have contemplated, which later negligence resulted 
directly in the injury to the plaintiff. Hersh v. 
MAU 69> Senie ia czcspe ar soak re secs saa ehetus ease eedant scan eatesageeciaeeea ae 
Where a motorist approaches an intersection from 
the left, looks to his right and observes the immi- 
nence of danger of a collision, then swerves to the 
left and accelerates the speed of his vehicle to 
avoid a collision, he is guilty of contributory neg- 
ligence which is more than slight as a matter of 
Taw. Malcom v. Dow oiceecccccscccecceccsecsecececneseceesenseereecese 
The doctrine of the last clear chance applies in 
those cases where there is negligence of the de- 
fendant subsequent to the negligence of the: plain- 
tiff, and the defendant’s negligence is the proxi- 
mate cause of the injury. Malcom v. Dow .............. 
Explanation is made of the comparative negligence 
statute and criterion is stated by which the degrees 
of negligence are to be measured. Brackman v. 
Braclemian: .2. ce ie ts en dn Sh ee 
The question of the existence of negligence or con- 
tributory negligence is for a: jury where different 
minds may reasonably draw different conclusions 
from the evidence. Brackman v. Brackman. ............ 
There is a clear distinction between the defense of 
assumption of risk and the defense of contributory 
negligence in that assumption of risk rests in con- 
tract or in the principle expressed by the ancient 


‘maxim, “volenti non fit injuria,” whereas contribu- 


tory negligence rests in tort. Brackman v. Brack- 
TUNE Beh cS IE esl aa Ld stch wo eh hes sah Tedense at ivan ete 
Although the defense of assumption of risk is not 
incompatible with the defense of contributory negli- 
gence and both defenses may arise under the same 
set of facts, an instruction given by the trial court 
stating that both such defenses are identical is 
prejudicially erroneous. Brackman v. Brackman .... 
Upon the issue of negligence or contributory negli- 
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gence, evidence of the ordinary practice or of the 
uniform custom, if any, of persons in the perform- 
ance of acts under similar circumstances like those 
which are alleged to have been done negligently is 
generally competent evidence. Brackman v. Brack- 
MUON ede dese Us cheat oh Sn Baan AN eon dened a 
Custom need not be pleaded in negligence cases. 
Brackman v. Brack man ........cccccccsscccssceessecececeeeccorseeence 
Negligence is not a necessary element to be proved 
in maintaining an action for damages resulting 
from a damaging of private property for public use 
under the Constitution. Bawm v. County of Scotts 
BUG oscoseccees sites si aldsensaitieseendh est tetas lee 


A motion for new trial on the ground of newly 
discovered evidence is addressed to the sound dis- 
cretion of the trial court. Unless an abuse of dis- 
cretion is shown, its determination will not be 
disturbed. Smith v. State oo.cccccccccccccccsescecseseeseseeseeeee 
A motion for new trial must be made within 10 
days after the verdict, report, or decision is ren- 
dered except where a party is unavoidably pre- 
vented from so doing, or for the cause of newly 
discovered evidence. Lockard v. Lockard ..............-... 
A motion for new trial not filed within time can- 
not form the basis for extension of the time with- 
in which an appeal can be taken. Lockard v. Lock- 
OPO: «cet ah saree kcal te Riss Se ya 


A motion for new trial which is not filed within 
the time specified by statute is a nullity and of no 
force and effect. Pallas v. Dailey 00.0000... 
Ricketts v. Continental Nat. Bank 
Where a ground or grounds for a motion for a new 
trial present a question or questions of fact which 
are in dispute, the district court becomes the judge 
thereof. Thomas v. Owens ...0........csccccccceceececsseseceeeecenees 
The district court is not authorized to invade the 
province of the jury and to set aside the verdict 
and grant a new trial because the court arrived at 
a different conclusion than the jury on the evidence. 
Thomas V. Owens o.ceeceeccecccecsseccncssececnsceccsersessssecesececeeenees 
Under statute, a new trial may be granted in a 
criminal case for any of the reasons enumerated 
therein, including misconduct of the jury, which 
affect materially the substantial rights of the de- 
fendant. Fugate v. State oo..eccccccccecccccccecccceeeceeeseees 
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The granting or refusing of a new trial rests in 
the sound discretion of the trial court, and its 
ruling thereon will not be disturbed unless there has 
been a clear abuse of such discretion. Fugate v. 
EOE G. - esece et checcasus svcesveee van secede ai sueuateasceaeesteceades inbneecyountsecnthe 
Generally, however, if other and different issues of 
fact and of law relating thereto have been properly 
adduced and presented in a new trial, the law of 
the case is not controlling thereof in a subsequent 
trial, Peterson Vv. Wake .......e-eccscessseeeceseececeeseceeeeeenneee 
A trial court has inherent power, during the term 
at which a judgment was entered, to correct errors 
and mistakes, even to the extent of granting a new 
trial, whether or not a motion for a new trial has 
been filed. Harman v. Swanson .........2.cccccccececeecseeesees 
The inherent power of a trial court to grant a new 
trial is limited to those situations where prejudi- 
cial error appears in the record and such power 
expires with the term of court at which the judg- 
ment was rendered. Harman v. Swanson .............- 
After the adjournment of the term at which a judg- 
ment was rendered the trial court has authority 
to grant a new trial where a motion therefor is 
filed within 10 days. Harman v. Swanson .............. 
A motion for a new trial to be within the purview 
of statute authorizing same must be, in the alter- 
native or otherwise, for a complete new trial. It 
must give the trial court, in terms, the opportunity 
to grant a complete new trial. Harman v. Swanson 
A motion for an additur to the verdict or, in the 
alternative, for a new trial on one cause of action 
limited to the question of damages, is not a motion 
for a new trial within the meaning of statute, and 
does not authorize the trial court to grant a new 
trial at a subsequent term of court. Harman v. 
SWONBON: 2acsesccccssdsitsssciipccd cae ceessvistasdigiescaciaseeiecldeaasigeess 
Such a motion, fairly construed, means that if the 
trial court concluded that a complete new trial 
was required, no action by the trial court was de- 
Sired. Harman v. Swanson o.0.....cecscccscsesceccsscssceneessenes 
A trial court has no authority after the term at 
which the judgment was entered to make any order 
not requested in a motion for a new trial which 
was timely filed. Harman v. Swanson ..........2.0000+0000 
The time for filing a motion for new trial begins 
to run from the time the decision was rendered, 
and not from the date it was filed or entered on 
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the journal of the court. Ricketts v. Continental 


NG@te: BOM 3 ffs 25 oss cic scotte actos tendemearouseattvosueiisotltapeleeecuacts 809 
Notice. 
Where one is put upon inquiry, he is charged with 
notice of all of such facts as he would have learned 
by reasonable inquiry. Mazanec v. Lincoln Bonding 
BING. COs hiss! ee Sse Bede cca etedsn Deel tiene 629 


Officers. 


1. Unless prohibited by statute, a county board may 
adopt such means to assist county officers to prop- 
erly discharge the duties of their offices as in its 
judgment it shall deem necessary. Collier v. County 
OF TG OG Wie iso Soret ie aE Open (nee eas 1 
2. A county attorney has no authority to confess judg- 
ment or to stipulate to facts requiring an adverse 
judgment against the county without an appropriate 
warrant of attorney on behalf of the county. State 
: ex rel. Goodsell v. Tummicliff .0.......ceceeccecncscnecsceeeeseeees 128 
3. Where a person is appointed by the proper authority 
as acting county judge and thereafter performs 
duties of the office and holds himself out to the 
public as such officer, but has failed to give the 
required statutory bond or take the required statu- 
tory oath of office, such person is a county judge 
de facto. State v. Kidder .o.....cccccccccecccccssccntccceeeeceeceneeeees 181 
4. The acts of a de facto officer are as valid and 
binding as though performed by an officer whose 
title to the office is beyond dispute. State v. Kidder 181 


Parent and Child. 


1. Rule as to liability in tort of a parent or one 
standing in loco parentis to a minor child stated. 
Prllen Vo NOV .cccseccstiatvecsi ceed caaseecaidavactaesabie.caseccousehbeervaie 211 

2. When there is no right of action in a son for per- 
sonal injuries inflicted upon him by the negligent 
acts of his father, there can be no liability therefor 
on the part of the father and, since there is no lia- 
bility of the father therefor, his employer can 
not be made to respond in damages to the son 
for the father’s negligent acts. Pullen v. Novak .... 211 

3. An unemancipated child cannot sue his father to 
recover damages for injuries to his person resulting 
from ordinary negligence on the part of the father 
and consequently he cannot sue his father’s em- 
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Parties. 


1. 


ployer to recover such damages as he has suffered 
therefrom. Pullen v. Novak 0.0... fod ene aea 
Courts may not properly deprive a parent of the 


custody of a minor child unless it is shown that.: 


such parent is unfit to perform the duties imposed 
by the relation, or has forfeited that right. Caporale 
Ws) TA GLO. oss ie sete es occult eseccsas} 
Baumann v. Baumann 
The natural rights of a parent to the custody of 
his or her child are not absolute. They must 
yield to the best interests of the child where the 
preferential right has been forfeited. Caporale 
Ve, TALC ork csndccd on Hebcccsstecstoalcsloae Nek leac fodatess sense ste asiesectes 
The natural and statutory rights of parents are 
of important consideration, and, in the absence of 
special circumstances, the child or children should 
be awarded to the parent or parents as against 
more distant relatives or third persons.’ Baumann 
UW). BOWMENN e262 Sots ie Lee eee ee ee 


A petition in intervention, to be filed as a matter 
of right, must be filed before the trial. Kirchner 
De GOBE: eacrcsscesdecsncicn ascendicseteedsivclcaseeselaahdeveactdencnitvecsadeoeve 
An intervener against whom a judgment has been 
rendered must be accorded the rights which, under 
like circumstances, belong to any other unsuccessful 
suitor. Kirchner v. Gast .0...eecececeeeeceeneeeeceeeeeeeseee 
Statute permitting intervention is applicable where 
a party has pleaded the required interest in the 
matter in litigation. Kirchner v. Gast -........0:..000- 
The interest in a matter in litigation which will 
authorize a person to intervene must be such a 
direct and immediate interest that the person or 
persons seeking to intervene will either lose or gain 
by the direct operation and legal effect of the 
judgment which may be rendered in the action, 
Kirchner v.. Cast -.sc.cisissscceecesecaccsdencannvogstencecestysetstececndescees 
Every person is entitled to access to courts of 
justice without interference from persons who have 
no interest in the matters in litigation. Kirchner 
Me GOBE. sccccsisetscsnesseceisearesaaet dsessnsdnaceest+avetdstenscessshsesevectacausseus 
To authorize a party to intervene the interest must 
be one arising from a claim to the subject matter 
of the action or some part thereof, or a lien upon 
the property or some part thereof. Kirchner v. Gast 
The matter in litigation as used in intervention 
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Pensions. 
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1. 


INDEX [ VoL. 


statute is the subject matter of the action, the 
thing in controversy. Kirchner v. Gast ..00..00...00000..-- 


Under statute, the district court should, in a par- 
tition case, in the exercise of its judicial discretion, 
apportion attorney’s fees fairly and equitably among 
the attorneys who participated in the case. Stod- 
Gard v. Montgomery .......ccccccceccecccceeccesceceseceerseennccecsseseesene 
If the district court does not make a fair and 
equitable division of attorneys’ fees in a partition 
case and if the failure constitutes an abuse of dis- 
cretion, the Supreme Court will, on an appeal there- 
from, correct it. Stoddard v. Montgomery ................ 
A cross-petition for the partition of real estate 
owned in joint tenancy by the parties to a divorce 
action, in a suit in which the cross-petitioner alleged 
that the parties were never husband and wife, is 
not germane to the divorce action and cannot be 
properly joined therewith. Ropken v. Ropken ........ 


A vested right in or to a pension does not exist in 
the beneficiary until the event happens upon which 
the obligation to pay the pension depends. Moliner 
VD. City Of OMAR 2....ceeecceeneenceccstsesececscescenscessseneecesseneenens 
A change in pension provisions prior to when the 
right thereto vests and becomes absolute does not 
impair any property right of the beneficiary of 
the pension and is not illegal. Mollner v. City of 
OMNI. | sins he Boece che ot Sat ote edn cat craton aang el eteaua eeu uni deeds 


Statements, admissions, and allegations in pleadings 
upon which the case is tried are always in evidence 
for all the purposes of the trial. They are before 
the court and may be used for any legitimate pur- 
pose. Krueger v. Krueger .......2.ccccccccecesececeeescneceeseeeseeees 
A party may at any and all times invoke the lan- 
guage of his opponent’s pleading on which a case 
is being tried as rendering certain facts indisput- 
able. In doing this he is neither required nor al- 
lowed to offer such pleading in evidence in the ordi- 
nary manner. Krueger v. Krueger 
Kirchmer UV, GO8t .0o..-cccccccccececccesecectecseesesensceesseseenececseceescnsse 
In pleading a cause of action based on quantum 
meruit for the reasonable value of labor and materials 
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10. 


11. 


12. 


18. 


furnished, an allegation of a promise to pay im- 
pliedly exists in the pleading. Bosle v. Luebs ........ 
A motion for judgment on the pleadings will lie 
only when, from the face of the pleadings, the 
moving party is entitled to judgment as a matter 
of law. State ex rel. Nebraska State Bar Assn. 
Ws Mathew -nidchdiiie ok ei ee ee 
It is the duty of the court to render judgment in 
favor of a party, where, from the pleadings, such 
party is entitled thereto. State ex rel. Nebraska 
State Bar Assn. v. Mathew 0u......cccccccccccsecccteeeteessceneeee 
Where a party has a meritorious defense, the 
trial court should, at any time before judgment, 
permit a party to answer upon such terms as to 
the payment of costs as the court may prescribe. 
Anest v. Chester B. Brown Co. -....cc-c-ccsecescceseeceeseseeenes 
Statute permitting intervention is applicable where 
a party has pleaded the required interest in the 
matter in litigation. Kirchner v. Gast ........0...000- 
Notwithstanding statute, a litigant will not be 
permitted to try his case in the district court as 
though a reply traversing the allegation in his 
answer were on file and insist in the Supreme Court 
that no reply was filed. Kirchner v. Gast ............... 
The rule as to invoking admissions in opponent’s 
pleading applies only to statements in the plead- 
ings upon which the case is tried. It has no ap- 
plication to statements contained in pleadings which 
have been superseded by amended pleadings. Kirch- 


NOY Ve GORE scesatisre sss Secsasicscdhestes iedevbects cplaveniv’sucvoaatssovesaartboxs : 


The refusal to permit an amendment which is pro- 
posed at an opportune time, and which should be 
made in the furtherance of justice, is an abuse of 
discretion on the part of the trial court. Klein- 
Kenecht v. MCN Ulty o00..c.cccccccccccccecccseeeeseescnteccecceseseseeeesenee 
The law of amendments should be liberally construed 
in order to prevent a failure of justice. Changes 
in judicial procedure have not altered the rule, 
nor indicated any reason for discontinuing its 
judicial application. Kleinknecht v. McNulty .......... 
A general demurrer admits all allegations of fact 
in the pleading to which it is addressed which are 
issuable, relevant, material, and well pleaded; but 
does not admit the pleader’s conclusions of law or 
fact. Hersh v. Miller .o.cccicccccccceeeeeccecceecenseeneeeecenenee 
Gerard v. Steinbock 
A demurrer ore tenus is recognized by the Supreme 
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Court as permissible practice, and if the pleading 
to which it is addressed is totally defective it is 
error to admit any evidence under such pleading. 
Gerard v. Steindock -2.....-ccccecceceeesecescceceeeeneeectseeeteeeseeeeeees 
The failure of a petition to state a cause of action 
may be challenged at any time during the pen- 
dency of the litigation. Gerard v. Steinbock ............ 


Principal and Surety. 


Courts construe the contract of a surety for hire 


most strongly against the surety and in favor of 
the indemnity which the obligee has reasonable 
grounds to expect. Sun Ins. Co. v. Aetna Ins. Co. .... 


Public Contracts. 


1. 


The failure to make an alternative bid at the let- 
ting of a public contract is not material where 
the alternative on which bids were asked played 
no part in the contract awarded. Day v. City 
OF Beatrice? cccisvicssc.cecstectececieessstsla scout sadeniste seiahcaaedecusteatseesae 
An unsuccessful bidder for public work ordinarily 
acquires no legal right to protection, in law or 
equity, since the letting of contracts to the lowest 
responsible bidder is regarded as being for the 
benefit of the public and not for individual bidders. 
Day v. City of Beatrice -22...c.cceeeeesceecceceeeereeeeceesseeee 


Public Service Commissions. 


1. 


The railway commission has original jurisdiction 
and the sole power to grant, amend, deny, revoke, 
or transfer common carrier certificates of public 
convenience and necessity. Such proceedings are 
administrative and legislative in character. Preis- 
endorf Transp., Inc. v. Herman Bros., Ine............... 
On an appeal to the Supreme Court from an order 
of the railway commission, administrative or leg- 
islative in character, the only questions to be de- 
termined are whether the commission acted within 
the scope of its authority and whether the order 
complained of is reasonable and not arbitrarily 
made. Preisendorf Transp., Inc. v. Herman Bros., 
WRG se cosets vesaceeces Vid ae es se led hte Teck nemesis can seacaeetana deaeeees 
In conformity with the Constitution, the Legislature 
has the right to prescribe how the railway commis- 
sion may proceed and what authority it may exer- 
cise in granting certificates of public convenience 
and necessity for operation of motor vehicles for 
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11. 


12. 


hire intrastate. Preisendorf Transp., Inc. v. Her- 
MON BLOB. > TNC. aks side fase2 cB steve dans dace Bioud ac tasesdadetinetodsdias 
Strashetm v. Martin ......22..-cceccessccereceesssesntceeesceeesccecenees 
The power of the railway commission to issue a 
certificate of public convenience and necessity is 
grounded on the filing of an application, the giving 
of notice to interested persons, and a_ hearing. 
Preisendorf Transp., Inc. v. Herman Bros., Ine. .... 
A temporary certificate is subject to the same 
requirements under the statute as any other certi- 
ficate of public convenience and necessity. The 
statute makes no distinction between classes or types 
of certificates. Preisendorf Transp., Inc. v. Herman 
Bross: AnGs- 04.28 seco ei hese Eile ee ee 
Essential requirements for issuance of certificate 
of public convenience and necessity stated. Preis- 
endorf Transp., Inc. v. Herman Bros., Ine. .......--.--+- 
Color of authority means an appearance or sem- 
blance of authority as distinguished from real; that 
is, an apparent right of authority. Preisendorf 
Transp., Inc. v. Herman Bros., IN. «.........----0--e-0--- 
Rulings by the Interstate Commerce Commission in 
dealing with the subject of transportation by com- 
mon carriers in interstate commerce may properly 
be considered by the railway commission, and by 
the Supreme Court on appeal therefrom, when deal- 
ing with comparable situations in intrastate com- 
merce. Preisendorf Transp., Inc. v. Herman Bros., 
UNG em 5 cxencceccGechoet eee ek ee whee BR oes acetate a sea ee ade 
Operation by motor carrier under void certificate 
of public convenience and necessity did not pre- 
clude granting of new certificate covering same oper- 
ations. Alber v. Wheeler Transp. Service, Ine. ........ 
The Constitution of Nebraska provides that there 
shall be a railway commission with powers and 
duties to include the regulation of rates, service, 
and general control of common carriers as the 
Legislature may provide by law. Strasheim v. 
MOTE: fess l feces ere eect ee eee es 
By statute, any dissatisfied common carrier may 
appeal to the Supreme Court of Nebraska from any 
ruling of the railway commission upon which there 
has been a hearing. Strasheim v. Martin. ................ 
The procedure to obtain a reversal, modification, or 
vacation of any order or regulation made and 
adopted, upon which a hearing has been had before 
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the railway commission, is provided by statute. 
Strashetm v. Martin ....ccccccccccccccccsceccceceescsseceestssesevereseesenee 
Railway commission is authorized to regulate com- 
mon carriers by motor vehicle, subject to statutory 
requirements and subject to review of its orders by 
the Supreme Court. Strasheim v. Martin ................ 
By statute, orders of the railway commission are 
to be in force and effect from and after date fixed 
by the commission, and to so remain until adjudged 
unreasonable and unjust by a court of competent 
jurisdiction. Strasheim v. Martin .0..ccccccccccsscecseeeceee 
The railway commission, in order to revoke, change, 
or suspend a certificate of public convenience and 
necessity, must proceed in accordance with statute. 
Strashetom vi Martin 2.eccccccccccceccceccccsccsscsesescenesceceenseueesees 
The Legislature has provided that any order of 
the railway commission upon which there has been 
a hearing before the commission is reviewable for 
the purpose of securing its reversal, vacation, or 
modification. Strasheim v. Martin .....0....c0cccce 
By statute, permits and certificates of public con- 
venience and necessity issued to common carriers 
by motor vehicles remain in effect until terminated 
by the railway commission. Ferguson Trucking Co., 
Inc. v. Nebraska State Railway Commission ............ 
A permit or certificate of public convenience and 
necessity may be revoked, in the discretion of the 
railway commission, upon the application of a holder 
thereof. Ferguson Trucking Co., Inc. v. Nebraska 
State Railway Commission .o........ccccc cc cceeeecceeceeeeeeeeceee 
On complaint or on the initiative of the railway 
commission, a permit or certificate of public con- 
venience and necessity may be suspended, changed, 
or revoked in whole or in part, after notice and 
hearing, for willful failure to comply with any of 
the provisions of Motor Carrier Act, or with any 
lawful order, rule, or regulation of the commission 
promulgated thereunder, or with any term, condition, 
or limitation of such permit or certificate. Fer- 
guson Trucking Co., Inc. v. Nebraska State Rail- 
WAY COMMISSION  ........--2.-20--e-eveeeeneeneeneeenseceenenssestsesseceee 
An order of revocation of a permit or certificate 
of public convenience and necessity by the railway 
commission without compliance with statute as to 
notice and hearing is not effective as a. revocation. 
Ferguson Trucking Co., Inc. v. Nebraska State Rail- 
WAY COMMISSION .........eecseeeeccceceeeeseceseceeseseeecneeeesesetesececeees 
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Under statute, the holder of a permit or certificate 
of public convenience and necessity may seek, by 
complaint or request, suspension of the permit or 
certificate or operation thereunder. The railway 
commission is required to give notice and grant a 
hearing thereon. Ferguson Trucking Co., Inc. v. 
Nebraska State Railway Commission ............:------+ 
On appeal] to the Supreme Court from an order of 
the railway commission, while acting within its 
jurisdiction, the question for determination is 
whether or not the order is arbitrary and unrea- 
sonable. Chicago, R. I. & P. R. R. Co. v. Hebron 
Chamber of Commerce o....2.2..2.c.2csscccccseecsssecceeseeeeeeeseceeeeeeee 
Duty of railway commission of control over rail- 
roads stated. Chicago, R. I. & P. R. R. Co. v. Hebron 
Chamber of Commerce .2........c.c--cecccccceeencecncnssscscenenneeens 
It is the duty of a carrier to seek, and of regula- 
tory agencies to permit, the elimination of those 
services and facilities that are no longer needed 
or used by the public to any substantial extent. 
Chicago, R. I. & P. R. R. Co. v. Hebron Chamber 
Of COMME CE ....occeccecccsaessserrecsnnnccerscrssceslucresseccenssestecserenses 
When an application is made by a railroad to dis- 
continue an existing service or facility the issue 
presented is primarily to be determined by the 
public need or lack of need therefor. In deciding 
such issue the cost of providing the service in 
comparison to the revenue derived therefrom is 
an important element to be considered although 
not necessarily controlling. Chicago, R. I. & P. R. 
R. Co. v. Hebron Chamber of Commerce .................-. 
When the duty sought to be discontinued is one of 
convenience rather than necessity the questions of 
expense to the company, the volume of business done, 
service required in meeting community needs, 
revenue return therefrom, and relative benefit to the 
public served are factors which cannot be disre- 
garded. Chicago, R. I. & P. R. R. Co. v. Hebron 
Chamber of Commerce |....-......cscccccecceecsssssceeveeeseeseceeseeee 
Unless public necessity requires, there should be 
no interference with the discretion of a railroad 
in establishing and maintaining its stations. Chi- 
cago, R. I. & P. R. R. Co. v. Hebron Chamber of 
COMIMENCE: = 2.5 Bosses css hesiscs hp te hese evecare Nese tees 
The matter of time necessary to be devoted to the 
performance of duties by an agent of a railroad 
is a matter of importance in determining whether 
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or not the railway commission acted arbitrarily 
and unreasonably in denying an application for the 
discontinuance of an agency. Chicago, R. I. & P. 
R. R. Co. v. Hebron Chamber of Commerce ............ 
The ruling of the railway commission or of the 
Supreme Court on the question of discontinuance 
of an agency at any given time does not amount 
to an adjudication for the future. It is only a 
judgment on the condition presented by the appli- 
eation and relates only to the time and conditions 
presented. Chicago, R. 1. & P. R. R. Co. v. Hebron 
Chamber of Commerce .........:cccccccsesccceeeeeeee oom gtk os 


Public Utilities. 


1. 


Statutory provision relating to powers of public 
power districts is subject to the limitations of 
the petition for the creation of public power dis- 
tricts and amendments thereto. Schroll v. City of 
Beatrice 52.cdsn hed ws ises cased Seckese nee Rav Msdgece sa cslaseccsncessones 
Statute granting additional powers to a_ public 
power district relates to means by which a district 
may exercise the powers recited in the petition 
for the creation of a public power district. Schroll 
M. City Of Beatrice ...........sseccecccssssossesecccesceessessascecencecsceecs 


Quieting Title. 


1. 


Railroads. 
1. 


The original jurisdiction of the district court 
over an action to quiet the title to real estate is 
not affected by the fact that incident thereto there 
is involved the construction of a will. Krueger 
Ma IR TUCG OP. a. shoe co ccibgsescbsael! Aes dtibeeSenesesdedcsbidessabessssauces 
A lessee of real estate may by virtue of statute 
maintain an action to quiet title to his leasehold. 
Peterson. 0. Ve isccctciscecteal cdi Ruste ese nuawie aetna 


Duty of railway commission of control over rail- 
roads stated. Chicago, R. I. & P. R. R. Co. v. Hebron 
Chamber of Coinmmerce 2.2... c.ccccecccccccceceesseeesssceececensnsseeee 
It is the duty of a carrier to seek, and of regula- 
tory agencies to permit, the elimination of those 
services and facilities that are no longer needed 
or used by the public to any substantial extent. 
Chicago, R. I. & P. R. R. Co. v. Hebron Chamber 
Of COMMETCE «Wn. eeceeceeeeenceceecceeeeeeneec eee etene tenes eneenenceeseeeneenee 
When an application is made by a railroad to dis- 
continue an existing service or facility the issue 
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presented is primarily to be determined by the pub- 
lic need or lack of need therefor. In deciding such 
issue the cost of providing the service in com- 
parison to the revenue derived therefrom is an 
important element to be considered although not 
necessarily controlling. Chicago, R. I. & P. R. R. 
Co. v. Hebron Chamber of Commerce .00.........21022000+0 
When the duty sought to be discontinued is one of 
convenience rather than necessity the questions of 
expense to the company, the volume of business done, 
service required in meeting community needs, rev- 
enue return therefrom, and relative benefit to the 
public served are factors which cannot be disre- 
garded. Chicago, R. I. & P. R. R. Co. v. Hebron 
Chamber of Commerce ......ccccccccccecccecceeccesecesesessessecerseees 
Unless public necessity requires, there should be 
no interference with the discretion of a railroad in 
establishing and maintaining its stations. Chicago, 
R.I.& P. R. R. Co. v. Hebron Chamber of Commerce 
Nature and extent of facilities and service required 
to be furnished by a railroad at its stations out- 
lined. Chicago, R. I. & P. R. R. Co. v. Hebron 
Chamber of Commerce .2.....cccccccccccececcscecseesccseeessssceesceenee 
A carrier is not required to make expenditure of 
earnings, from a particular community in the com- 
munity where earned, in excess of the require- 
ments of reasonable service. Chicago, R. I. & P. 
Rk. R. Co. v. Hebron Chamber of Commerce ............. 
The matter of time necessary to be devoted to the 
performance of duties by an agent of a railroad is 
a matter of importance in determining whether or 
not the railway commission acted arbitrarily and 
unreasonably in denying an application for the dis- 
continuance of an agency. Chicago, R. I. & P. R, 
R. Co. v. Hebron Chamber of Commerce .......cc.000 
The ruling of the railway commission or of the 
Supreme Court on the question of discontinuance 
of an agency at any given time does not amount 
to an adjudication for the future. It is only a 
judgment on the condition presented by the appli- 
cation and relates only to the time and conditions 
presented. Chicago, R. I. & P. R. R. Co. v. Hebron 
Chamber of Commerce ............cccccececsceesececeeneeeesentesteeenees 


A person may not be convicted of the crime of 
assault with intent to commit rape on the testimony 
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of the prosecutrix alone. Her testimony must be 
corroborated by other competent evidence. Miller 
Ds SUOEE: a. cso 2 ceoh cd lsat eer Eine io hice oe es th 
Rule as to corroboration of testimony of prosecu- 


trix for assault with intent to commit rape stated. 


MANET? Vs SS UEO Sc dccsccekesccsteniats sashnsestvsecuedagecseutinsagedsseteeshes 
Admissions by the defendant showing that he 
planned and procured an opportunity to commit the 
act charged, with evidence of what was done, fur- 
nish sufficient corroboration of the prosecutrix’s 
positive testimony to support a conviction of as- 
sault with intent to commit rape. Miller v. State 
Testimony which discloses that the prosecutrix, as 
the result of an attack, had bruises and discolora- 
tions, and immediately thereafter was observed to 
be hysterical, is corroboration which will support 
a conviction of assault with intent to commit rape. 
Maller: SbQbe escsesctiveniisscess elk sick oe apts teniaaeen eats 


General words in a release are ordinarily sufficient 
to bar a claim which had accrued at the date of the 
execution of the release, or a claim known to exist 
by the party signing it. Armbruster v. Stanton- 
Pilger Drainage Dist. .........cccccccccsseeseeeeeccseseeseeneeecceeneeonee 
When the amount received in settlement is grossly 
inadequate to compensate for the injuries sustained, 
that fact may be considered, with other evidence, 
as tending to show unfair practice, that the party 
has been overreached, and that the minds of the 
parties never met in consummation of a valid con- 
tract. Armbruster v. Stanton-Pilger Drainage Dist. 
Circumstances stated under which release given in 
settlement of injuries can be set aside on ground 
of mutual mistake. Armbruster v. Stanton-Pilger 
Dragana ge: Diss: cscsccccbsciecasaviccestesecsuracesecisasduncsccabecbaaassoasens 


A rescission is not effective unless the parties to 
the contract are placed in status quo so far as the 
circumstances will permit. Wegner v. West .......... 


Ordinarily in rescission a formal tender of prop- 
erty is not required if it appears that it would have 
been futile. However, a tender may not be re- 
garded as valid, even if it appears that at the time 
it was made it would have been futile, if there was 
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not a present ability to make the tender good. 
Wegner V. West oo... eccesscsssesceesneccncenseeceseeneseccseeasecen 
A party to a contract may not rescind on account 
of fraud or misrepresentation, or on account of 
breach by the other party, if for an unreasonable 
time after knowledge of the facts giving rise to 
the right he fails to declare a rescission and to 
disclaim the benefits of the contract. Wegner v. 
WBE: cesscsdesce sche 2 obslesatasapaecicanssasiieaiee Soaetoasaw dyn eshoes ddnaseciacseg 
The question of whether or not there has been 
unreasonable delay in effecting a rescission is one 
which resides in the sound discretion of the court 
in the light of the particular facts and circum- 
stances disclosed. Wegner v. We8t ....2.........0:0:0---000000- 
Rescission by its nature implies the extinction of 
the contract which leaves the parties without a 
right of recovery on the contract itself. Wegner 
Ws WeOBE ccc esc Seh os cc5 thea baci asin alae oases eee sce cele 
The rescission of a contract must be in toto and 
the parties must be placed in status quo as far as 
the circumstances will permit. Wegner v. West .... 
The assertion of the rescission of a contract is 
nullified by the subsequent acceptance of benefits 
growing out of the contract. Wegner v. West ........ 
Right to rescind on the ground of fraud is barred 
by failure for an unreasonable time after knowl- 
edge of the facts to declare a rescission. Mazanec 
v. Lincoln Bonding & 18. C0. o..cceceecccccsceceesecsessececeeneeees 


Ordinarily where a purchaser has examined the 
subject of the purchase there is no implied war- 
ranty as regards defects which such examination 
ought to have disclosed. Richardson v. Waterite 
COs eet scssa ese RSS Goa cecacahecsaeshcal oes sata lectes tle bes tebe todvest 
To form the basis for an action in the nature of 
deceit, false representations must not consist merely 
of promises to be performed in the future, and 


‘generally not merely of expressions of opinion by 


a vendor as to the quality of goods, but they must 
be representations of known existing facts. Wegner 
We /WOBE (5 reste Ooi tes ee La seca teakacactsuttbns leuisendstuaueaelevdicncd tees 
A seller is liable for cost of repair of goods in 
carrying out a warranty thereof. In making such 
repair, any time limitation on the warranty is 
waived. Springer v. Henthorn .00.........cccecccccccecceeecenee 
Ordinarily, the measure of damages for breach of 
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warranty of quality or condition is the difference 
between the value of the property at time of sale 
and the value it would have had if as warranted. 
Springer v. Henthorn .o....cccccccccccccesesseceeceecceseeteeeseceneee 
Rule for determination of damages for breach of 
warranty stated. Springer v. Henthorn ..........000 


Home rule charter cities as to all matters of 
strictly local concern operate free and independent 
of state legislation. Mollner v. City of Omaha ........ 
The right of a city to provide for a particular 
form of government in a home rule charter does 
not depend upon whether the Legislature by statu- 
tory enactment has authorized such form, nor is it 
subject to statutory conditions and limitations upon 
which the Legislature may have authorized a city 
to adopt it. Moliner v. City of Omaha QQ... 
Under Motor Vehicle Dealer’s License Act, a person 
is defined as “every natural person, firm, copartner- 
ship, association, or corporation.” Sun Ins. Co. v. 
Aetna Tis,- C0.) soc scisccicicesanttacdecdevedessansitisaesdscsctssntsesinusacueees 
Under Motor Vehicle Dealer’s License Act, a person 
desiring to act as a dealer must file under oath 
an application for a license. Sun Ins. Co. v. Aetna 
DMB CO se .oo sic. be oe ace tats acsen sete he haat ve aro oa 
Under Motor Vehicle Dealer’s License Act, a license 
may be revoked when licensee has been found guilty 
of willfully defrauding any person. Sun Ins. Co. 
UV. AGENDA: INS, CO. sesvasiabesscliecrsegsceotasaitoasdiocbsiothoegeetedthetstbie 
Under Motor Vehicle Dealer’s License Act, a dealer 
is required to furnish a corporate surety bond in 
the penal sum of $10,000. Sun Ins. Co. v. Aetna 
DNB. CO sg os ecsvdasectedtcch dasa hh tls ected dn osescleos eee Raat ee 
Statutes must be construed together and as part 
of a homogenous system. Sun Ins. Co. v. Aetna 
DNB: COs iit hoes Ah ee a ite RE ote be) sects es 
In enacting and construing a statute, the Legis- 
lature and courts must consider previous legislation 
upon the subject. Sun Ins. Co. v. Aetna Ins. Co. .... 
The primary rule of construction of remedial stat- 
utes is to ascertain, declare, and give effect to the 
intention of the Legislature, as gathered from the 
language used. Sun Ins. Co. v. Aetna Ins. Co. .... 
A remedial statute should be construed so as to 
afford all the relief within the power of the court 
which the language of the act indicates that the 
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Legislature intended to grant. Sun Ins. Co. v. 
Aetnar Ings, Co: iisiie cnt oie &. peace nies 
A statutory bond will be construed in the light 
of the purpose for which it is required as ex- 
pressed in the statute. Sun Ins. Co. v. Aetna Ins. Co. 
The legal effect of a statutory bond is as much 
a part of the bond as if in terms incorporated 
therein. Sun Ins. Co. v. Aetna Ins. Co. ....-....021ecceen 
Recourse to legislative history of a statute is per- 
mitted when language of statute leaves application 
thereof in doubt. Where statute is clear and un- 
ambiguous, there is no need to resort to legislative 
history. Sun Ins. Co. v. Aetna Ins. Co. 2.0.1.1. 
A legislative act is limited in its scope and oper- 
ation by its title, and a like rule is applicable to 
a law adopted by the initiative method. Schroll 
Vv. City of Beatrice ......ecceccceccscccesceesesseeeeceecsecceeeeeceeecee 


An express proviso that a corporation shall not do 
certain acts is no stronger than the failure to give 
authority, express or implied, to do them, for powers 
not granted either expressly or impliedly, are 
impliedly prohibited. Schroll v. City of Beatrice .... 
Statutes in pari materia should be construed to- 
gether, and, if possible, effect be given to all of 
their provisions. Turpin v. Standard Reliance Ins. 
COs. bisivecucdseseedeess hiss coztek <astits cous Ao detete onan eee dneseweds 
The rule that adoption of the wording of a statute 
from another jurisdiction carries with it the pre- 
vious judicial interpretations of the wording rests 
on a presumption of legislative intention which 
varies in strength with the similarity of the lan- 
guage, the established character of the decisions in 
the jurisdiction from which the language was 
adopted, and the presence or lack of other indicia 
of intention. Todd v. County of Box Butte ...............- 


Where one state or sovereignty adopts a statute 
of another state or sovereignty, which has already 
received a known and definite construction in its 
courts, it is presumed to adopt the construction 
thus given. Todd v. County of Bow Butte ................ 
The essential elements upon which the presumption 
is based is that it has already received a known 
and definite construction. The construction must 
have been fixed and uniform and must have been 
so long established as to have been known, or so 
that it reasonably might have been known, to the 
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Legislature adopting it. Todd v. County of Boz 
Butte: 2... eae set Re eeis ieee ave on te dead 
The meaning of a statute cannot be considered as 
settled by judicial construction, so as to carry 
that construction with it to the jurisdiction where 
it is adopted, when it has not been so settled by 
the highest judicial authority which can pass upon 
the question. Todd v. County of Box Butte ........ as 
The fundamental principle of statutory construc- 
tion is to ascertain the intent of the Legislature, 
and to discover that intent from the language of 
the act itself. Todd v. County of Box Butte ............ 
It is not the court’s duty nor within its province 
to read a meaning into a statute that is not war- 
ranted by legislative language. Todd v. County of 
Bou Butte: ih wicks en ee ne ee 
Where words of a statute are plain, direct, and 
unambiguous, no interpretation is needed to ascer- 
tain their meaning. Todd v. County of Box Butte 
The court cannot read a meaning into statutes 
that is not warranted by the legislative language. 
Todd v. County of Bow Butte 2.22... .eccecccccececeeeee cece 
It is not within the province of a court to read 


-plain, direct, and unambiguous language out of a 


statute. Todd v. County of Bow Butte ...0...0..0. ee 
Statutes exempting property from taxation are to 
be strictly construed, and one contending that his 
property is exempt from such tax must show 
clearly that he is within the exceptions provided 
by statute. Todd v. County of Box Butte ................ 
The same rule applies to a_ statute exempting 
certain legacies from an inheritance tax. Todd v. 
County of Bow Brtte ......cccscicecceceeceeeeceeceeeeetceettseneens 
To be exempt from an inheritance tax, a legacy 
must come within the strict letter of the statute. 
Todd v. County of Bow Butte ....22......ccccccccccccceeeceeeeeeeeeeees 
Courts should give to statutory language its plain 
and ordinary meaning. Todd v. County of Box 
Butte: french sess cre ct iiecat ed Loos cdeeae dea tetebcoanseascuayeRuang ee eese ies 
The Legislature during a session may do and undo, 
consider and reconsider, as often as it thinks 
proper, as only the final result will be regarded 
as the thing done. Thompson v. Commercial Credit 
Equipment Corp. ....--s.:cccecccceceeccesccceceeescceceeeeeeeecseeeneeseees 
A legislative act which is amendatory of existing 
Jaw is unconstitutional where such act does not 
contain the section or sections amended and does 
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1. 


not repeal said original sections. Thompson v. Com- 
mercial Credit Equipment Corp. ....-.....:.cs-scceecceseeeeeeee 
An independent legislative act covering the entire 
subject of legislation to which it relates may in- 
cidentally modify or change existing statutes with- 
out referring to them. Thompson v. Commercial 
Credit Equipment Corp, -....-..:.cccccccccescceereseecceeeseseeescens 
An act not complete in itself, but which is clearly 
amendatory in its character and scope, must set 
forth the section or sections as amended, and re- 
peal the original section or sections. Thompson v. 
Commercial Credit Equipment Corp. «2... 
Rule as to construction of general and special acts 
of the Legislature stated. Thompson v. Commer- 
cial Credit Equipment Corp, .......c.cccccccecsseessecsseeeeeeess 
Any provision in a legislative bill which is not 
clearly expressed in the title cannot be enacted 
into law. Thompson v. Commercial Credit Equip- 
mewl (Corp. on Sa he eae he ae 
Where the title to an act is one for the amendment 
of an existing statute or section thereof, any legis- 
lation may be included in the amendatory act 
which is germane to the subject of the statute or 
section thereof sought to be amended. Thompson 
v. Commercial Credit Equipment Corp. ..........-.2..--. 
The Legislature may make the title to an act as 
restrictive as it pleases. If it does so the courts 
cannot enlarge the scope thereof and the Legislature, 
by so doing, limits itself accordingly. Thompson 
v. Commercial Credit Equipment Corp. ..................-- 


An appeal to the district court from action of the 
county board of equalization is heard as in equity. 
Upon appeal therefrom to the Supreme Court it is 
tried de novo. Collier v. County of Logan .............-- 
Baum Realty Co. v. Board of Equalization 
To secure a reduction in the assessed valuation 
of tangible property it must be demonstrated by 
evidence that the assessment is grossly excessive, 
or that its value has not been fairly and propor- 
tionately equalized, and is the result of arbitrary 
or unlawful action. Collier v. County of Logan.... 
Ordinarily the valuation by the assessor is pre 
sumed to be correct. If the assessor does not 
make a personal inspection of the property, but 
accepts valuations thereof fixed by a professional 
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appraiser, the presuniption does not obtain. In 
such case the burden is upon the protesting party 
to prove that the assessment is excessive. Collier 
VY. County of LO Gan .....cccceccceccceccccsessceecesnncencessesenseeesennees 
The presumption obtains that a board of equaliza- 
tion has faithfully performed its official duties, 
and that in making an assessment it acted upon 
sufficient competent evidence to justify its action. 
Collier v. County of Logan .......2.csscccccececcsceeenneeeecereeeee 
Presumption of validity of action of a board of 
equalization disappears when there is competent 
evidence to the contrary. Reasonableness of valua- 
tion then becomes one of fact based upon the evi- 
dence. Collier v. County of Logan ....22.0...22:cecccceee 
Elements required by statute to be canaiderad in 
finding the assessed value of tangible property 
stated. Collier v. County of Logan .|.00...0.2...2200-00------ 
The burden of proof is upon a taxpayer to establish 
that the value of his property has been arbitrarily 
or unlawfully fixed by the county board of equaliza- 
tion in an amount greater than its actual value, or 
that its value has not been fairly and proportionately 
equalized with all other property resulting in a dis- 
criminatory, unjust, and unfair assessment. Collier 
v. County Of LO gan o.....ccccccccenecccecceeeeescseneeseeeeneeeneceseeeees 
Where the evidence shows that the assessed value 
of tangible property has been determined by a 
formula in substantial compliance with statute, 
which has been uniformly and impartially applied, 
such assessed value will not ordinarily be disturbed 
on appeal on evidence indicating a mere difference 
of opinion as to such valuation. Collier v. County 
OF DOGO: si sccssesensesecscveetsb-tennesnictad-wnccnanssiaseceuseeteaecbetcsecadess 
To secure a reduction in the assessed value of 
tangible property it must be demonstrated by evi- 
dence that the assessment is grossly excessive or 
that its value has not been fairly and propor- 
tionately equalized, and is a result of arbitrary or 
unlawful action. Collier v. County of Logan ......... 
Individual discrepancies and inequalities in the valu- 
ation of real property for tax purposes must be 
corrected and equalized by the county board of 
equalization. The duties of the State Board of 
Equalization and Assessment are unrelated thereto. 
However, the final orders of each must be given 
effect. Collier v. County of Logan ........0.210..- 
Appraisal committees merely make recommendations 
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to the county assessor and furnish evidence for use 
of county board of equalization. Collier v. County 
Of LOG MI 2a vet cesses ees cdi cee deteeta este heatid 


‘Substantial compliance with the requirements of 


equalization and uniformity in taxation is all that 
is required. Collier v. County of Logam. ..............2.+ 
While sale price may be taken into consideration, 
it is not conclusive of actual value of property. 
The true test in all cases is to arrive at actual 
value, meaning value in the market in the ordinary 
course of trade. Collier v. County of Logan ............ 
Generally, the valuation of property for tax pur- 
poses by the proper assessing officers should not be 
overthrown by the testimony of one or more in- 
terested witnesses that the values fixed by such 
officers were excessive or discriminatory when com- 
pared with values placed thereon by such witnesses. 
Otherwise, no assessment could ever be sustained. 
Collier v. County of Logan .0u..eseececccccccececcveceeseneegeees 
Courts should not usurp the function of tribunals 
created by law for ascertaining the actual value of 
property for tax purposes or constitute themselves 
a taxing board or board of equalization. Collier 
VY. County of LOQQn .........-.c.c0cccccececeeesescessesseseeeesesetsececeeenece 
There is a presumption that assessing officers acted 
fairly and impartially. The burden is on the 
property owner to establish that the assessment 
of property is improper or excessive. Ace Constr. 
Co. v. Board of Equalization -0...0..0...ccccccccececceeseeseceeseees 
Where an actual situs has not been acquired else- 
where, the taxable situs of tangible. personal prop- 
erty is the domicile of the owner. Ace Constr. Co. 
V. Board of Equalization .2.......eccccccecccesccesececseeeeeeseseeeeee 
The state which is the domicile of the owner of 
tangibles is the situs of tangible personal prop- 
erty temporarily in another state but. not perma- 
nently located there. Ace Constr. Co. v- Board of 
FLQualization o...ecetceeseeeceeecene en cceeceeeeccececeesceseeevereuseesareess 
Tangible personal property owned by a corporation 
is assessed in the taxing area of the principal 
place of business of the corporation unless other- 
wise provided by statute or unless it has acquired 
an actual situs elsewhere. Ace Constr. Co. v. Board 
Of Hquadizeatton 2... eeceeeeeceeeees eee eeneececeseeeeeeteeseeceseseee 
Statutes exempting property from taxation are to 
be strictly construed, and one contending that his 
property is exempt from such tax must show clearly 
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that he is within the exceptions provided by statute. 
Todd v. County of Bow Butte ........cceccccceeceeceeesencceeeeeees 
The same rule applies to a statute exempting cer- 
tain legacies from an inheritance tax. Todd v. 
County of Bow Brtte 2... ccccccccsccecccseeseseeceeceersceeeeceeeceees 
To be exempt from an inheritance tax, a legacy must 
come within the strict letter of the statute. Todd 
v. County of Bow Butte ........cccccsscccceceecececcecceseeseeecensneeense 
The words in actual possession or occupancy, as con- 
tained in statute on taxation of real estate, mean 
such occupancy or possession by a person as would 
put an ordinarily prudent man on notice of that fact 
by observation of the premises involved. Thomas 
De PUY MANE oiasdscoes duscaisa sete Natives ott Spbsmee Ricca chad van detbes pikes saenausaeiooes 
A testator may shift the burden of death taxes 
from the person or fund which is ordinarily liable 
under the law to some other person or fund. 
Stuckey v. Rosenberg .........ccccccccccceeeecceseensceeecaceceesseeeceeee 
No special formula of words is necessary to free 
a legacy or devise from a death tax if the inten- 
tion to do so is shown. A few simple words may 
suffice to indicate the intention of the testator and 
to effectuate his purpose. Stuckey v. Rosenberg 
It is permissible for a testator to make a gift which 
is not subject to diminution by reason of a death 
tax payment. The controlling consideration here, 
as elsewhere, is the expressed intention of the 
testator. Stuckey v. Rosenberg ....0......::cccccesseceeeeeeeee 
A gift made by a will of an amount to be paid 
each month during the life of the beneficiary 
beginning with the date of the death of the tes- 
tator manifests an intention that the gift or a 
part of it should be paid before death taxes are 
or can be estimated or ascertained and indicates 
an intention that the gift is exonerated from dim- 
inution under a tax apportionment act. Stuckey 
Ve RROBCNDENGY. scaciscccccvscsctensasaseivestuetpineasanvandanadonsbecbarstantiiseeey 
Generally the valuation of property made by the 
county assessor for taxation purposes is presumed 
to be correct; but if he does not make a personal 
inspection of the property but accepts a valuation 
thereof fixed by another person, the presumption 
does not exist. Baum Realty Co. v. Board of 
equalization: 2ccsseisescssedaye Aecca sh iticessedseaaee te oes Gate ee 
Where personal inspection by the county assessor 
has not been made, the value of property is a fact 
to be determined from evidence, unaided by pre- 


169 


311 


311 


311 


458 


557 


557 


557 


557 


682 


Vox. 169] INDEX 


30. 


31. 


82. 


Torts. 


Trespass. 
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sumption. The burden is upon the protesting party 
to establish that the assessment of the property is 
excessive. Baum Realty Co. v. Board of Equaliza- 
PROM es ER Bh eae esac Sosa ee 
In the assessment of property for taxation, the 
presumption of proper official action disappears 
where competent evidence is introduced on appeal to 
the contrary. Thereafter the question is one of 
fact to be determined from evidence, unaided by 
presumption. Baum Realty Co. v. Board of Equali- 
BALMON. oe Risk tattle ia helen dh he ceavencis bec eeteustesee es 
If the evidence discloses that the value of real 
estate for assessment purposes was arbitrarily de- 
termined without explanation of the method used 
or elements considered, the value thus fixed is 
not supported by competent evidence and is legally 
erroneous. Baum Realty Co. v. Board of Equali- 
MAEUON: ce scesnnbaticcbstahin eters edese gua tal salad ta custes ocean steeet dese ce 
On appeal from the action of a county board of 
equalization, where the county introduces no com- 
petent evidence of the value of the property in- 
volved, the evidence offered by the taxpayer will 
be accepted as established for the purpose of estab- 
lishing a prima facie case. Baum Realty Co. v. 
Board of Baqualization ..cccccecccccccscccesceeececseseecsetseseesseese 


Infants have a right to sue by a guardian or next 
friend to recover damages done to their person or 
property by the tortious acts of another. Pullen 
Va NOUGK 2c isce ete en ceschesntete te eal vse esses 
Rule as to liability in tort of a parent or one 
standing in loco parentis to a minor child stated. 
Pullen Vv. NOvGK .......ccesccssssscnsecsectceesaeceeesceseecerecsevaceveerens 
A person to whom another has tortiously caused 
harm is entitled to compensatory damages therefor 
if he establishes by proof the extent of such harm 
and the amount of his damage with reasonable 
certainty. Johnsen v. Taylor _.0........ccccccccccceccescceeseceoee 


the nature of a threatened trespass on real estate 
is such that it will, if accomplished, prevent a sub- 
stantial enjoyment of property or the possession 
thereof the remedy of injunction is appropriate to 
forestall the wrongful act. Peterson v. Vak ............ 
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Amendment of pleadings rests within the discretion 
of the trial court, and error cannot be predicated 
on the action of the court in the absence of an 
abuse of discretion. Anderson v. Moser ...........00000 
The prerequisities of granting a motion for sum- 
mary judgment are that the movant establish that 
there is no genuine issue of fact in the case and 
that he is entitled to judgment as a matter of law. 
Anderson V. MO8Cr .0....eeccceeecencececscessecnseseenesceccsseeseneesssnenees 
Instruction in criminal case respecting the considera- 
tion to be given to the testimony of an accomplice 
was sufficient to adequately protect the rights of 
accused. Smith v. State .oceeceecccecccceccecsscceeceeeceseceeesneeee 
Where the trial court has instructed generally as 
to the issues of a criminal prosecution, error can- 
not be predicated on its failure to instruct as to a 
particular phase of the case, where no proper in- 
struction has been requested. Smith v. State ............ 
In a personal injury suit, the burden is on plain- 
tiff to show by the weight of the evidence the truth 
of one or more of the acts of negligence charged 
against the defendant, and that such negligence 
was the proximate cause of an injury and damage 
to plaintiff and the extent thereof. Johnsen v. Taylor 
It is the duty of a district court to direct a verdict 
in a case if there is no conflict in the evidence or if 
the evidence, though conflicting, is so conclusive 
that it is insufficient to sustain a verdict. Johnsen 
Oi BO YLOR (soso sic be as badass Musas Soest Map eth ah cite Been tac 
Where the defendant pleads that the plaintiff was 
guilty of contributory negligence, the burden is 
on him to prove that defense by a preponderance 
of the evidence. Harris v. Pullen -.....0eccccccccesseceeeee ee 
If the evidence adduced by the plaintiff tends to 
prove the defense of contributory negligence, the 
defendant is entitled to receive the benefit thereof 
and it is the duty of the court to so instruct the 
jury. Harris vy. Prllen 2ecececcccceeeeececcecceeceeeteeeeeseeeeseee 
Where different minds may reasonably draw differ- 
ent conclusions from the evidence, or there is a 
conflict in the evidence as to whether or not neg- 
ligence or contributory negligence has been estab- 
lished, the question is for the jury. Harris v. Pullen 
Rule for consideration of motion for directed ver- 
dict stated. Harris vy. Prhlen 20... .-ccccccecccseeceeeeeeceeseeneeee 
THOMAS V. OWENS oo. ceecececcncerccrccccenenceenccectesccceseneetscecsscsesess 
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Herbrick v. Samardick & Co. .....c..ccccccceevcesesceeeteeeeeneee 
A motion for judgment notwithstanding the verdict 
may not properly be sustained in the absence of a 
motion for a directed verdict which motion should 
have been sustained because of a want of evidence. 
Harris v. Pullen .......01.ecccccccneccececesenececenseesnseneeeeeeeseeenssoees 
The trial court should make a record of the pro- 
ceedings at a pretrial conference, and the order 
entered thereon controls the subsequent course of 
the action unless modified. Anest v. Chester B. 
BrOWN CO seo ssccuckee case, Boeees sedae ees aashsies Stas tey stew sadeqsteaendeeseeanes 
Before the evidence in a case is submitted to a 
jury, there is a preliminary question for the court 
to decide, when properly raised, not whether there 
is literally no evidence, but whether there is any 
upon which a jury can properly proceed to find a 
verdict for the party upon whom the burden of 
proof is imposed. Thomas v. Owens ............:.-:c-ce-e0 
Where the facts adduced to sustain an issue are 
such that reasonable minds can draw but one con- 
clusion therefrom, it is the duty of the court to 
decide the question, as a matter of law, rather than 
submit it to a jury for determination. Thomas 
Ws, OWOns 2.22 svc ost esse scccaccet eich caaehs cacenesende tenebecteaavees dg 
Rule for consideration of sufficiency of evidence to 
support a verdict stated. Buchanan v. Zorn ............ 
It is the duty of trial courts to determine the issues 
upon which there is competent evidence and submit 
only those issues to the jury. Buchanan v. Zorn .... 
One of the rules governing consideration of mo- 
tion for judgment notwithstanding the verdict stated. 
Buchanan V. LOT 2... ...-.eeesneneeceeeeceeceneeesnsneeeseeeneecenseseeeceeeee 
Where a plaintiff, without reasonable explanation, 
testifies to facts materially different concerning 
a vital issue than had previously been testified to 
by him under oath in another action, the change 
clearly being made to meet the exigencies of the 
pending action, the evidence is discredited as a 
matter of law and should be disregarded. Kirchner 
EGBG: 5, osdchs Bus assed chstbess coach cooler astbada kde co iueaedaieaadeeee 
A plaintiff may not recite upon oath one statement 
of facts in one judicial proceeding and then, to 
meet the exigencies of the occasion in the trial of 
a different suit, recite under oath an entirely dif- 
ferent story. Kirchner v. Gast o......c.clccccccteceeeetsetees 
An unexplained change in the evidence of a liti- 
gant not required by the exigencies pointed out in 
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a previous trial is a matter of impeachment, credi- 
bility, and weight for the jury to determine. 
Kirchmer Vv. Gast oo... cccccscetessesscecesssesserscessesseseecesensasenecees 
If it appears that a defendant has been guilty 
of gross negligence and a plaintiff has been guilty 
of slight negligence by comparison with that of 
the defendant the plaintiff may recover. Kirchner 
Ws (QOS G cotbia etext lute seccetin tends evad deta veensaheew tie woneaests 
If a defendant has been guilty of gross negligence 
and a plaintiff has been guilty of negligence more 
than slight by comparison with that of the de- 
fendant the plaintiff may not recover. Kirchner 
WS GOGO. Sic secsicictisevetedesencsssveshs suec¥tiencoteseiesuaueivadasbbacesuessceastases 
If a defendant has been guilty of negligence which 
is less than gross and the plaintiff has been guilty 
of negligence in any degree the plaintiff may not 
recover. Kirchner V. Gast .......cccccccscccsscscsseesseetssseseeeesees 
In an action based on negligence to which the com- 
parative negligence rule has application wherein 
the evidence shows beyond reasonable dispute that 
the plaintiff’s negligence was more than slight in 
comparison with that of the defendant the action 
should be dismissed or verdict directed. Kirchner 
Vs SGOSE. i dezsin coh scstrut eesti eterna cle Se 
It is provided by statute that no judgment shall be 
set aside, or a new trial granted, in any criminal 
case, if the Supreme Court, after an examination 
of the entire cause, shall consider that no sub- 
stantial miscarriage of justice has actually occurred. 
Fugate 0. State: sci iciccceeciiacicee cates aitessiastivs coveesscevesnsecsaee 
The Supreme Court may not in a criminal case re- 
solve conflicts in or weigh the evidence or pass 
upon the credibility of witnesses. Wright v. State 
It is implicit in a verdict of guilty that the jury 
decided all controverted questions of fact unfavor- 
ably to the accused and the Supreme Court will 
not disturb the verdict if based on evidence unless 
as a matter of law it is insufficient to support a 
finding of guilt beyond a reasonable doubt. Wright 
Yen DEOL A issasr Radda asian eaianas hen. 
Instructions should be considered together in order 
that they may be properly understood; and if the 
entire charge properly submits the issues to the 
jury, the verdict will not be set aside. Wright 
i UOC sria ee aiances Lenses ised doel is Weeetcedy Sova Waseuat iv deeeedh abet tuts 
It is error to refuse a request for a jury trial in 
an action at law, but where the one making the re- 
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quest has no substantial cause of action or defense, 
and the judgment of the trial court is the only one 
which could have been rendered in the case, such 
refusal is error without prejudice, for which the 
judgment will not be reversed. Robb v. Central 
CREME Corps acess seccesksals is aahaseseescecl eseacsonssded teactose a oenneaies 
The burden of proof upon an issue as to a boundary 
is upon the party having the affirmative of that 
issue. This burden must be established by a pre- 
ponderance of the evidence. Pallas v. Dailey ............ 
A judgment of the trial court in sustaining a mo- 
tion for a directed verdict should be affirmed when 
the plaintiff fails to prove a material allegation 
of his petition essential to the proof of his case. 
Bushon Vv. Fallon oo. crceccecccsccesessecsnceesesssessseneeneneencasscneaseee 
Preliminary motion for a directed verdict is an 
absolute prerequisite to a motion for judgment 
notwithstanding the verdict. Springer v. Henthorn 
The trial court should fully and fairly instruct the 
jury as to the various items of damages which it 
should take into consideration in arriving at its 
verdict. Springer v. Henthorn ......2...2:ccecccsceseeeeceeseeee 
The charge of the trial court to the jury should 
be confined to the issues presented by the plead- 
ings and supported by the evidence. Springer v. 
FHOREH OT: sscece. si stetapttcseczandeveiuns gesbinsslauseccedus weeeceee elec 
It is error for the trial court to submit to the 
jury an issue pleaded by the defendant which, under 
the evidence adduced in the case, affords no basis 
for recovery. Springer v. Henthorn. ........0.0..20:cc0000--- 
A verdict cannot be based on mere speculation or 
conjecture. Springer v. Henthorn ....00.0...0cecccccccceeee 
The question of the existence of negligence or con- 
tributory negligence is for a jury where different 
minds may reasonably draw different conclusions 
from the evidence. Brackman v. Brackman .............. 
Although the defense of assumption of risk is not 
incompatible with the defense of contributory negli- 
gence and both defenses may arise under the same 
set of facts, an instruction given by the trial court 
stating that both such defenses are identical is preju- 
dicially erroneous. Brackman v. Brackman ............ 
It is mandatory that the trial court, without re- 
quest, correctly instruct the jury as to all issues 
in the case which are supported by evidence, and a 
failure to do so ordinarily constitutes prejudicial 
error. Rickertsen v. Carskadon .....0..00...ccccccccccssssseenee 
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Where it appears from all the instructions given, 
and the clarity of the evidence adduced at the trial, 
that a claimed error in an instruction could not 
have misled the jury in determining the issues, such 
error will not constitute prejudicial error. Baum 
v. County of Scotts Bluff 2... ...eecceeccecececccencsecsensceseseeee 
Where a certain theory as to the measure of dam- 
ages is relied upon by the parties to the trial as 
the proper one, it will be adhered to on appeal 
whether it is correct or not. Baum v. County of 
Scotts: Bui ia.0iiesccsliccsitssce sae sactssnscesashaviaseeesoaasasdscunsecsannbieas 
An instruction which erroneously puts the burden 
of proof on the defendant on a material issue is 
prejudicial to the rights of such defendant and 
ordinarily requires a new trial. Baum v. County 
Of Scotts: Blah sec ccccdessecsts haps ceecsik decodes cde Shee osgd ese Se a tasased 
Where there is a conflict of testimony in an action 
for false imprisonment, credibility of witnesses and 
weight of evidence are questions for the jury. 
Herbrick v. Samardick & C0. ..ccsscscscccssccecscrssecceseeseeces 
In an action where there is any evidence which 
will support a finding for a party having the 
burden of proof, the trial court cannot disregard 
it and direct a verdict against him. Herbrick v. 
Samardick & C0. ..ccccscecscssscscessececsecscesssescssssentenensnsenseseee 
Excessive verdict should be set aside and new trial 
granted where it appears that the verdict was re- 
turned under the influence of passion and preju- 
dice or where the jury misapplied the law. Herbrick 
MV. Samardick & CO. ..ecececccscsercecceeceessesceseesecarescsecessessennee 
Where it is clear that a verdict is excessive but 
there is no method by which the court can ration- 
ally ascertain the extent of the excess, a remittitur 
cannot be properly required. Herbrick v. Samardick 
MK COs eis iid ani cased ee ee hee ich aoe lithe 


trust involves the creation of two separate and 
distinct interests in the trust property, the legal 
estate which is held by the trustee and the bene- 
ficial interest which is held by the beneficiaries 
of the trust. Abbott v. Continental Nat. Bank .... 


An implement dealer may, in good faith, sell farm 
machinery on time for a price in excess of the 
cash price without tainting the transaction with 
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usury, though the difference in prices may exceed 
lawful interest for a loan. Thompson v. Com- 
mercial Credit Equipment Corp. ......-..cccccccccseeeseneee 
In order to have the principle of a bona fide time 
sale apply, it must appear that the buyer actually 
was informed of and had the opportunity to ‘choose 
between a time sale price and a cash sale price. 
Thompson v. Commercial Credit Equipment Corp. .... 
Robb v. Central Credit Corp. 
Commonwealth Co. v. Fauver 
Every inhibitory provision contained in the Install- 
ment Loan Act applies alike to licensees and non- 
licensees. Thompson v. Commercial Credit Equip- 
GNCNE COUD.  cccseiacseosccscacceevedssesdcnsousssacVorsaseenan cevsceetioaeueesd oe 
An automobile dealer may in good faith ‘sell a 
car on time for a price in excess of the cash price 
without tainting the transaction with usury, though 
the difference in prices may exceed lawful interest 
for a loan. Robb v. Central Credit Corp.............--+- 
Commonwealth Co. v. Fauver 
A loan coming within the provisions of the Install- 
ment Loan Act, which was not secured by a bona 
fide duly recorded mortgage on real estate owned 
by the borrower and by the terms of which the 
payment of principal was extended beyond a period 
of 21 months from the making thereof, was a viola- 
tion of the act. Robb v. Central Credit Corp. ...... . 
The effect of violation of the Installment Loan 
Act is to make such contract void and uncollectible 
and a lender should have nothing in such a situ- 
ation, and the lender, or those to whom any pay- 
ments have been made thereunder, must return 
the payments received. Robb v. Central Credit Corp. 
The design of the Installment Loan Act is to 
license and control the business of making install- 
ment loans and to restrict the enforcement or col- 
lection of illegal loans once they have been made. 
Robb v. Central Credit Corp. .iicccc-cccccccccceceseeeeeseeeeees 


Where an irrigation district and a county jointly 
construct a structure across a drainage ditch which 
causes damage to private property, they are liable 
for such damage under self-executing provisions of 
the Constitution. Bawm v. County of Scotts Bluff .... 
While one who obstructs the flow of a drainage 
ditch in the furtherance of a public purpose is 
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liable for damages thereby caused by the flooding 
of the lands of another, the burden of proof is 
on the person damaged by the flooding to prove 
the obstruction, that there was an overflow, that 
the overflow would not have occurred if it were 
not for the obstruction, and the extent of the 
damage attributable to it. Baum v. County of 
SCOEES. BUT cisicezcccccicorcdcvetenantstnseatateciatssatidsstocvsassesastissesates 
Negligence is not a necessary element to be proved 
in maintaining an action for damages resulting 
from a damaging of private property for public 
use under the Constitution. Baum v. County of 
Scotts. Bag. . ccccccscccsescthceciskbecct eewenccscciseensiesns hoes 
One who builds a structure in a drainage ditch is 
charged with a duty to provide for the passage of 
all waters, ice, and debris which may reasonably 
be anticipated to flow or be carried through the 
ditch. Baum v. County of Scotts Bluff ...00.00.. 0.0. 


In construing a will the whole thereof will be con- 
sidered and from its four corners the court will 
determine the intent of the testator and give effect 
thereto. Extrinsic evidence is not admissible to 
determine the intent of the testator as expressed 
in his will unless there is a latent ambiguity. 
Krweger V. Krueger ...ceescccceccccececceececceescensssentensesensecensees 
The original jurisdiction of the district court over 
an action to quiet the title to real estate is not 
affected by the fact that incident thereto there is 
involved the construction of a will. Krueger v. 
ITUCG OT. host asnnnnshah dh Seticegnst side caubetanchadeasnadidisnntant caaeassieereclods 
Where the description of real property devised in 
a will is inaccurate or there is a latent ambiguity 
with respect thereto, extrinsic evidence is compe- 
tent to resolve the ambiguity and identify the prop- 
perty designated. Krueger v. Krueger 0.0.20... 0.4 
In searching for the intention of the testator the 
court must examine the entire will, consider each 
of its provisions, give words their generally ac- 
cepted literal and grammatical meaning, and in- 
dulge the presumption that the testator understood 
the meaning of the words used. Abbott v. Con- 
tinental Nat. Bank .... 
Stuckey v. Rosenberg 
It is a rule of construction that a devise or be- 
quest to heirs, without more, designates not only 
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10. 


11. 
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the persons who are to take but also the manner 
and proportions in which they will take. If there 
are no controlling words in the will, the law pre- 
sumes the intention of the testator to be that they 
take by the law of the intestate succession. Abbott 
v. Continental Nat. Bank. ........22222:c1cccceeeeeeneeeeeeeeeteees 
The words “I order and direct my trustees to pay 
the income of such trust fund to my wife during 
her natural life and upon her death to pay the 
principal thereof to my legal heirs” held to exclude 
the wife as a devisee of the remainder and to desig- 
nate the heirs of the testator who are such as of 
the date of the failure of the trust as the intended 
devisees. Abbott v. Continental Nat. Bank ................ 
A testator may dispose of his property as he 
pleases provided he is mentally competent and is 
not under undue influence. Buchanan v. Zorn ........ 
In a will contest burden is upon contestant to 
establish undue influence. Elements of undue in- 
fluence stated. Buchanan v. Zorn ..........22::c:00e0ceeee 
Undue influence cannot be inferred from motive 
or opportunity alone. There must be competent 
evidence, direct or circumstantial, to show that un- 
due influence not only existed but that it was ex- 
ercised at the very time the will was executed. 
Buchanan VY. LOT 222... eecccescececeeeeeccecossereceeeeeeeecnseceseeeessees 
Benge V. Sutton o...cccccccccecceccccsccecensnecesecesseceeseseceeesesessceees 
In order to invalidate a will duly executed by a tes- 
tator having testamentary capacity, undue influence 
must be of such character as to destroy the free 
agency of the testator and substitute another’s 
will for his own. Buchanan v. Zorn oo......ceccccececceeeeees 
Benge Vi Sutton oceeccccccccccceeceneccccccesscsecececeeeeeeesesecsceeesees 
A testator may shift the burden of death taxes from 
the person or fund which is ordinarily liable under 
the law to some other person or fund. Stuckey 
Vs PROSCRDOTG: nx cccc0c. 525 siscsne aga tancenshewosntcsbabece teh tastesotiacnudcnavss 
No special formula of words is necessary to free 
a legacy or devise from a death tax if the inten- 
tion to do so is shown. A few simple words may 
suffice to indicate the intention of the testator 
and to effectuate his purpose. Stuckey v. Rosenberg 
It is permissible for a testator to make a gift 
which is not subject to diminution by reason of a 
death tax payment. The controlling consideration 
here, as elsewhere, is the expressed intention of 
the testator. Stuckey v. Rosenberg 
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A gift made by a will of an amount to be paid 
each month during the life of the beneficiary be- 
ginning with the date of the death of the testator 
manifests an intention that the gift or a part of 
it should be paid before death taxes are or can be 
estimated or ascertained and indicates an intention 
that the gift is exonerated from diminution under a 
tax apportionment act. Stuckey v. Rosenberg ........ 
In a will contest, the contestant has the burden of 
proof. The four elements required to be established 
are stated. Benge v. Sutton ........ccscsccscceescsessececcsssteeseess 
In a will contest on the ground of undue influence, 
if the evidence is insufficient to sustain a verdict 
upon such issue in favor of the contestant, it is 
the duty of the trial court to direct a verdict for 
the proponent. Benge v. Sutton o.......cccceccccceeceessesecees 
The natural affection, confidence, and gratitude of 
a parent to a child which inspires a preference ‘in 
the disposition of his property by will, is a natural 
and lawful influence which, standing alone, does not 
constitute undue influence. Benge v. Sutton ............ 
It is only where natural affection, confidence, and 
gratitude have been improperly used by a person 
as a means of substituting his will for that of the 
testator that it may afford proof of undue influ- 
ence. Benge V. Sutton w..cecccccccccecceccecececcecceccesnscevesseeeeeee 


A jury has the right to disregard the entire testi- 
mony of a witness if it believes that the witness 
has willfully testified falsely on any material mat- 
ter. Smith v. StQte ....cceceecccccccccccccceseesseeneeeeseatenecenneenees 
A witness may be interrogated as to his previous 
conviction for a felony in a civil action. Anest v. 
Chester B. Brown C0. oic.cccceccccsccceeceeesseeceeecseeesseneecanceeesense 
A communication of a client to his attorney, to be 
accorded the privilege of confidence, must be one 
made in the course of professional employment with 
respect to the subject matter thereof and necessary 
and proper to enable the attorney to discharge 
the functions of his office. Castle v. Richards ........ 
The burden of establishing a confidential character 
of a communication made by a client to his attorney 
is on the party who objects to the disclosure of 
the communication. Castle v. Richards ......00..0. 00100... 
The question of the qualification of a witness to 
state an opinion rests largely in the discretion of 
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the trial court, and its ruling will not be disturbed 
on appeal unless there is a clear showing of abuse 
of discretion. School Dist. No. 162 v. Grosshans 
EZ Petersen, UNC. ...secseccecccseececcecseecseccsssececaccensesecensensesssece 
An unexplained change in the evidence of a liti- 
gant not required by the exigencies pointed out in 
a previous trial is a matter of impeachment, credi- 
bility, and weight for the jury to determine. 
Kirchner UV. GO8t ooccccecccccccescccescecescecsenessseeececesseneesecenescenaes 
A new trial will not ordinarily be granted for 
newly discovered evidence which, when produced, 
will merely impeach or discredit a witness who 
testified at the trial. Fugate v. State 0... 
The credibility of witnesses and the weight of the 
evidence are for the jury to determine in a criminal 
case and the verdict of the jury may not be dis- 
turbed by the Supreme Court unless it is clearly 
wrong. Wright v. State on...cecccccccsseeessceetesseeeeesseeennees 
In the absence of any appearance of prejudice the 
violation of an order for the segregation or seques- 
tration of witnesses on a trial does not furnish a 
basis for granting a new trial. Miller v. State ........ 
The value of the opinion of an expert witness is 
dependent on, and is no stronger than, the facts 
on which it is predicated. The opinion has no 
probative force unless the premises upon which it 
is based are shown to be true. Gotfrey v. Sakurada 


Work and Labor. 


1, 


An action based on quantum meruit for labor and 
materials furnished is grounded upon an implied 
promise to pay the reasonable value thereof. Bosle 
Va WOO S: ssiiccancsdeatesstetenstiausshevcsveuisivelisaceseeseccbetsusccebetuaecceses 
In pleading a cause of action based on quantum 
meruit for the reasonable value of labor and ma- 
terials furnished, an allegation of a promise to 
pay impliedly exists in the pleading. Bosle v. Luebs 
Where there is no specific standard by which rea- 
sonable value of labor and materials furnished shall 
be proved, prima facie proof thereof is made where 
a reasonable inference of such value flows from 
the evidence adduced. Bosle v. Duebs ...2...0..cccceeeee 
In a proceeding to recover for personal services 
rendered decedent, plaintiff is not required to show 
nonpayment therefor since payment is an affirma- 
tive defense to be established by the executor. 
BOSC De EMCO 8: vcctiscsececslcssccdecsdey telgeatecssedh Ruse tasadacdddeaccests 
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Workmen’s Compensation. 


1. 


Statutory definition of an accident within the 
meaning of the Workmen’s Compensation Act 
quoted. Tilghman v. Mille .....eceescccecccecceseeeeenceeeeeeeee 
In an action under the Workmen’s Compensation 
Act, the burden is on the claimant to establish by 
a preponderance of the evidence that he sustained 
a personal injury by an accident arising out of and 
in the course of his employment. Tilghman v. Mills 
Gotfrey V. SQKUradas oiii...e.eecccceceeseescccecseenencecseesesenceeeeesens 
In a workmen’s compensation case, facts must be 
proved by the claimant by sufficient evidence lead- 
ing to the direct conclusion, or by a legitimate 
legal inference therefrom, that an accidental injury 
occurred and caused the disability. There must 
be shown a causal connection between an accident 
suffered by the claimant and the cause of his dis- 
ability. Tilghman v. Mills _00.....eccccecsesccenseeneeeeceeeeeeee 


Symptoms of pain and anguish such as weakness 
or expressions of pain clearly involuntary or any 
other symptoms indicating a deleterious change in 
bodily condition may constitute objective symptoms 
within the requirements of the Workmen’s Com- 
pensation Act. Tilghman v. Mills ......2.2..2.csssceeeeeee 


It is sufficient to show that the injury and pre- 
existing disease combined to produce disability, and 
it is not necessary to prove that the injury ac- 
celerated or aggravated the disease, in order to 
satisfy the requirement of the statute that the 
disability arose out of the employment. Tilghman 
Ds MAU 8 © ccncsktecomsdeaacessdece eect sete ck cucstresbiseastconssticctenceasbecdeade 


The Workmen’s Compensation Act is to be liberally 
construed to the end that its beneficent purposes 
may not be thwarted by technical refinement of 
interpretation. Tilghman v. Mills ..........:csccecsseceeeeees 
In considering the sufficiency of the proof, the 
rule of liberal construction, as it relates to the 
Workmen’s Compensation Act, applies to the law 
and not the evidence offered to support a claim 
by virtue of the law. Tilghman v. Mills ...............+ 


For workmen’s compensation purposes, total dis- 
ability does not mean a state of absolute help- 
lessness, but means disablement of an employee to 
earn wages in the same kind of work, or work 
of a similar nature, that he was trained for, or 
accustomed to perform, or any other kind of work 
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11, 


12. 
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14. 
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16. 


which a person of his mentality and attainments . 


could do. Tilghman Vv. Mills ..........c-eceseceeeeeeesseeeeneeness 
An employee may be totally disabled for all prac- 
tical purposes and yet be able to obtain trivial occa- 
sional employment under rare conditions at small 
remuneration. The claimant’s status in such re- 
spect remains unaffected thereby. Tilghman v. 
MEAs. decensacesnss vobzesssetsnsastecticestysansussscegeuwst tease vote cvaceiariedasede avn 
A recovery by an employee against an employer by 
virtue of the Workmen’s Compensation Act may 
include the reasonable expenses incident to and 
necessary for obtaining medical and hospital serv- 
ices. Tilghman V. Mills oii... eececsesceneeereeensecseesseceneeenens 
Where an employee has appealed from the decision 
of the district court denying an award of compen- 
sation, an attorney’s fee is not authorized on 
appeal even though a reversal of the judgment is 
obtained. Tilghman v. Mille _o.........cccccesscecccessseessseeceees 
An appeal to the Supreme Court in a workmen’s 
compensation case is considered and determined de 
novo upon the record. Gotfrey v. Sakurada ............ 
A compensable injury within the Workmen’s Com- 
pensation Act is one caused by an accident arising 
out of and in the course of the employment. Got- 
Frey V. SQKUr ada, i... cececeeeceencensencsetenececcetssscenssssennenees 
An accident within the Workmen’s Compensation 
Act is an unexpected and unforeseen event happen- 
ing suddenly and violently and producing at the 
time objective symptoms of injury. Gotfrey v. 
SQKUTODG poe te Re ce ea 
An award of compensation under the Workmen’s 
Compensation Act may not be based on possibilities, 
probabilities, or speculative evidence. Gotfrey v. 
SakUtadd. - cccct hesitate Salas atin cacecocecaaweate 
Rule of construction of Workmen’s Compensation 
Act stated. Gotfrey v. Sakwrada ..0.......ccccceecccceeceeeeee 
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